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t 

^TPtlE  vencrabk  ani  iiluftnous  perfpn^  td- 
-*■  ^hom  the  former  iinprePio&s  of  this  Work 
were  dedicated5  being  now  no  more,  I  am  de^^ 
firous  of  infcribing  this  Editioh  to  yoii,.  who^, 
Vdth  the  late  Earl  Mapsjkld^  firft  patrpmwd. 
and  enpur^ed  me  in .  tl^  pipiecution  o^.  this  i 
ttadertaki%.f...lTiofe  ^%  prgoft  ctf  your  at-' 
tention.  and.  Kgfir<l_  can  nev*^-,^^  qff^u:ed  feon*. 

my  mcmorji :  and  Jyfa^?Svi»  this  opporjupity . 
of  publi?kly  dpdaring  my  gra^ul  fenfe  of  -^pw  - 
Uniform  and  coiitmued  firi^nflihip.  Neither^  caa- ; 
I  omit  to  mtention  upon  this  occafion  the.  dbUga-^ 
dona  t  am  under,  for  maqyv^Uiabl^  improve-.) 
tients  of  this  work  foggj^d  by  you,,  wiih; 
that  liberality  and  condefcenfipn^  which  axe.eiwr . 
found  to  accompany  extepfiye  knowledge  and  j 
emifient  talents ;   and  which  demand  from  me 

cverr 
Aa 


f 


lY  D  E   D   I   C  A   t  I  Q  U^ 

every  public  and  private  teftimony  of  unfeigned 
refped  and  gratitude. 

r 

It  was  my  wifh  to  have  given  a  (ketch  of  the 
judifl^al  lii^  and  chiradter  of  Loxd  Mansfield^  by 
way  pf  preface  to  this  edition  of  a  book,  the  con- 
tents  of  which  might  be  confidered  as  fo  pecu- 
liarly his  own  :  aild  I  was  the  more  anxious  to 
have  done  fo,  becaufe  no  other  perfon  had  under- 
taken to  pay  this  fort  of  tribute  to  his  memory, 
and  becaufe  the  idea  was  approved  of  by  you. 
But  when  I  came  to  reflet  upon  the  fubje<fl, 
^vhen'  I  confidered  hi^  extraordinary  talents,  his 
great  penetration,  his.perfuafrre  efoq[uence,  and 
the  greatnefs  of  ^?s  whole  charatfter,  f  found  my 
po^ArstVeify  un^qual^  to  fuck  an  undertaking, 
However  great  faxy  venenrtSon  aild  afie<ftlon  for 
bi^  nyemory,  and'  hofiveVer  Ratifying  fuch  a 
Worfe  might  h^vefceetnto  my  6  wn  feelings,  T 
flffUfik '  fipom^  Sttefhpfifig*  the*  ^bitraifure  of  a 
mi?ini^'Whoi  foi*-^Have.i3^  •  KadKb  emi- 

Tikt%  dM^ngnife'^-Tamfelf  in  the  adniiniflra- 
tion.  of  juftfee,  Sti-td  excite  th'd  general  admira- 
tioa.  of  Europe ; '  ^who  fixed*  the  prrrrciples  of* 
Gommfpcial  Jwifprudence  on  the  immutable 
baiiisr  o£  reafon  and  natural  juftice  ;  and  who,  as 
it  was  well  exprefled  by  you,  Sir,  explained  and 
CteiHieated  upoa  diofe  principles,  till  his  hearers 

were 
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were  loft  in  admiration  at  the  ftrength  and  extent 
of  the  human  underftanding. 

A  confcioufnefs  of  my  own  inability,  there- 
fore, is  the  only  caufe  for  my  declining  a  work, 
which  I  ihould  have  thought  it  my  honour  and 
my  happinefs  to  have  accomplifhed  But  when 
hereafter  it  (hall  be  undertaken  by  fome  faithful 
hand  adequate  to  the  execution  of  it.  Lord 
Mansfield  will  then  appear  to  pofterity  to  have 
been,  what  you  well  knew  him  to  be,  one  of 
the  *  wifeft  and  beft  men  of  the  age  in  which 
\l^  liyed, 

I  have  the  honour  to  be,  with  fincere  refjpe^t 
^nd  gratitude, 

SIR, 

Your  much  bbliged 

and  faithful  humble  fervant, 

m 

J.  A.  PARK. 


Caiut- Street, 
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ADVERTISEMENT 


TO   THE 


TiflRJ)  4ND  LAST  ENGLISH  EDITION. 


A    NEW  Edition  of  thift  Work  being  called 

I  •^^*'   for,  it  was  my  duty  to  render  it  as  valuable 

^  as  poilible,  by  inferting  the  various  important 

cafes,  which  have  been  decided  both  in  the  Court 

of  King's  Bench,  and  Court  of  Common  Pleas, 

fince  t^  former  imprefGon  vras  publiihed     I 

have,    however,    prdferved   the   pages  of    the 

iecond  edition  ;    and  when  new  matter  has  oc- 

!#  curred  at  the  bottom  of  a  page,  I  have  contin* 

L   /         ued  the  old  page  with  the  addition  of  a  letter, 

thus  240  a.  240  b. — If  the  new  matter  happen 

to  be  inferted  in  the  middle  of  a  page,  I  have 

been  obliged  to  continue  the  old  page  beyond 

the  ufual  length :    but  this  I  hope  will  be  at* 

tended  with  no  inconvenience,  as  the  page  is 

always  numbered  at  the  top,  and  the  ca^s  may 

^alily  be  found,  the  names  being  viiible  |n  the 

margin,  even  though  the  fame  page  be  in  one 

Qr  two  inflances  neceifarily  protracted. 


MUt,  1796. 
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THE  FIRST  EDITION. 


TXTHEM  a  man  prefumes  to  folicit  publle 
^  ^    notice  for  any  work  of  a  litcraiy  nature^ 
di^  world  have  a  right  to  know  the  motives^ 
that  induced  lum  to  write,  and  upon  yrhat  foun« 
dation  he  Imilds  his  claim  to  their  attention^ 
Notwithftwding  the  number  of  cafee,  which 
have  of  lat^  years  been  determined  in  the  EngU/b 
courts  of  juftice  upon  the  law  of  infurance,  and 
the  uniformity  of  principle  which  povades  them 
all ;    yet  the  doctrine  ojf  infurances  is  not  fuUy 
known  and  underftood.     Tins  in  fome  meafure 
happens  from  the  dcciCiooB  vpon  the  fubje<5t:  be* 
iog  fcattered  in  the  various  books  of  rq)ort8,  ac- 
ceding to  the  order  of  time,  in  which  they  were 
determined  j  and  the  connexion  of  which,  from 
the  nature  of  thofe  publications,  cannot  be  pre-* 
ferved«     As  many  perfons  cannot  fpare  time^  and 
few  will  take  the  trouble,  to  collet  the  cafes  into 
one  point  of  view ;  and  as  all  cafes  of  infurance 
muft  neceflarily  be  attended  with. a  number  of 
fadls,  it  is  not  to  be  wondered  at,  if  from  a  cur- 
fory,  inattendve,  and   unconnected  perufal   of 
them  in  a  chronological  order,  a  great  part  of  the 
world  (hould  remain  unacquainted  with  the  trae 
principlea  of  infurance  law.     No  book  that  I  have 
met  with  in  the  Englijh  language,  has  ever  yet 
attempted  to  form  this  branch  of  jurifjprudence 

into 
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into  a  fyftetnatic  arrangement,  or  to  reduce  thi( 
cafes  to  any  fixe4  or  fettled  principles^ 

Convinced  of  the  utility  of  fuch  a  work,  I 
thought  I  could  not  evnploy  my  time  more  ad^. 
yantageoufly  to  my  piiefbflibn  or  myfelf ;  nor 
better  exprefs  that  refpeft  which  I,  ip  common 
with  every  ^awyer,  feel  for  the  veaerahle.  m^Cr 
trate,(a)  to  whom  this  work  is  infcribed,  and  for 
the  other  learned  judges,  who  have  aflifled  in, 
erecting  this  fabric,  than  by  extracting  all  the 
cafes  upon  this  fUbjef):  from  the  mafs  of  o<^ter 
learning,  with  which  they  lie  buried  in  the  re- 
portCTS  f  arid  thereby  endeavouring  to  prove  to 
the  world  that  the  dodbine  of  infurance  now 
forms  a  fyftem  as  complete  in  every  reipe£fc  as 
any  other  brandi  ef  the  Englifi^  law.  Gould 
any  other  incitement  have  been  requHke,  the 
opinion  of  Mr.  Juftice  Biack/ione  would  have  had 
confiderable  weight.  ^  The  learning  relating  to^ 
**marme  infurances,*^-  feya  that  elegant  com^ 
mentator,(^)  ^^has  of  lat^  yearn  been  greatly 
^  impFQved  by  a  fertes  of  judicial  deciiions, 
^  which  have  now  eftablifhed  the  law  in  fuch  a 
^  variety  of  cafbs,  that  (if  well  and  judidouf- 
**  ly  couedked)  they  would  form  k  very  com- 
^  plete  title  in  a  code  of  commercial  jurifprur. 
•*  dence.*'  Urged  by  thefe  motives,  I  was  in- 
duced to  undertake  tlus  work,  which  is  now  pre-«^ 
fented  to  the  worhL 

No  fttbjed  can  be  properly  underftood,  unleft 
the  materials  be  methodically  arranged;  and 
therefore  the  firft  objeQ:  I  had  in  view  was  to  fix 
upon  certain  heads,  which  would  be  fufficient 
to  comprehend  all  the  law  upon  infurances. 

For 

{a)  The  hte  WiJIiam  EsrI  Mamfield.  to  whom  tbe  £rR  and 
ftcond  editions  of  this  work  were  dedicated* 

{h)  2  Blacif  Com,  490. 
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JFor  tlib  part  of  the  wotk  I  alone  am  accountar 
ble,  the  defign  being  entirely  my  own.  It  may 
however,  in  fome  degree  abate  the  feverity  of 
cenfure  to  recoUedl,  that  m  the  arrangement  of 
the  fubje6: 1  had  no  example  to  follow,  no  guide 
to  &xe€t  me ;  and  I  was  left  entirely  to  the  im^ 
pulfe  of  my  own  judgmenL  But  to  enable  the 
profeflion  to  judge  of  the  nature  of  my  plan,  I 
<will  ftate  the  r^ons  that  influenced  me  in  the 
inode  I  have  adopted*    . 

As  the  policy  is  the  foundation,  upon  which 
the  whole  contraA  depends,  I  have  begun  with 
that,  and  endeavoured  to  £bew  its  nature  and 
its  various  kinds  ;  and  I  have  alfo  pointed  out 
the  requiiitea  whidi  a  policy  muft  contain,  thdf 
xeafon  and  origin,  as  they  are  to  be  colled:ed  froni 
decided  cafes,  or  the  uiage  of  merchants.  When 
we  have  afcertained  the  nature  of  a  policy,  the 
next  objed  is  to  difeover  by  what  general  rules 
coiute  of  juftice  have  guided  them^ves  in  their 
confirudHon  of  tlus  fpecies  of  contra£L  It  is 
dien  neceiiary  to  defcend  to  sl  more  particular 
view  of  the  fubjeft,  and  to  fix  with  accuracy 
and  precifion  thofe .  accidents,  which  fliall  be 
deemed  loflfes  within  certain  words  ufed  in  the 
policy.  Thus  lofles  by  perils  of  the  fea,  by 
capture,  by  detention,  and  by  barratry-,  wiu 
}>e  a  material  ground  of  confideration,  When 
a  lofs  hajppens,  it  muft  either  be  a  partial,  or  a 
total  lofs ;  and  hence  it  becomes  neceflary  to 
afcert^n  in  what  inftances  a  lofs  (hall  only  be 
deemed  partial,  in  what  cafes  it  ihall  be  coniid- 
ered  as  total ;  and  how  the  amount  of  a  partial 
lofs  is  to  be  fettled :  Hence  alfo  arifes  the  doc- 
trine of  average,  falvage,  and  abandonment 
Thefe  points  therefore  will  be  the  next  objedk 

,^  attention^ 

Having 
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• 

Ha^kig  confiderejS  the  icarioas  tnftances  ih 
whkh  the  un^envrit^  wiU  be  lia^ble  \xpoa  hm 
policy,  either  for  a  part,,  or  for  the  whole  ^raovta^ 
of  bis  ftbfcrtption ;  we  fcem'to  be  naturaily  lei 
10  the  coniideration  ef  thofeca&s  xfi  which  the 
underwricier  is  releafed  froii>  his  re^onfibHity; 
'Hiis  may  happen  in  fcveral  ways :  For  fpipje^iaes. 
fhe  poficy  is  void  from 'the  beginning,  on.  a&-: 
ef)iint  c^  fraud  i  ef  the.  ihip  not  being  fezr. 
worthy  ;  or  of  the  voyage  iBfbred  being  prohib* 
ited.  There  are  alfo  cafes,  in  which  the  infurer 
is  difeharged,  becaufe  the  Uifured  has  failed  in 
the  perform?ince  of  thofe  <5ondition8,  which  he 
had  undertaken  to  folfil ;  ftich  as  the  non-com«^ 
p&3Lnc€  With  warranties  ;  and  deviating  from  the 
Voyage  infured  :  Thefe  atid  many  other  points  d[' 
the  fame  nattwe  occupy  fcveral  diapters,^ 


Wfaen  the  undenrrtter  hsiB  nev«r  ran  any  rMt„ 
k  woiild  be  unconfcionable  that  he  ihould  re- 
tain the  premium :  Therefore  after  confidering 
tho£b  inftacces,  in  which  this  is  the  caie,  it  i& 
fiatnral  next  to  mfocstain  in  what  cafes  die  un^. 
4erwriter  Oiould  retain,  and  in  what  cafes  he 
(hould  return  the  premium. 

It  .would  be  in  vain  to  tell  a  man,  '^at  he  V9» 
entitled  to  the  afiiilance  of  the  law^  and  that  his 
ca£e  was  equitable  and  right,  without  pointing 
out  in  vfhatjorum^  and  by  what  mode  of  pro* 
ceeding  he  fhould  feek  a  remedy.  I  have  en«. 
deavoured  to  point  out .  the  proper  tribunal,  to 
which  a  perfon  injured  is  to  apply  j  the  mode  of 
proceeding,  which  he  is  to  adopt ;  and  the  nature 
of  the  evidence  he  muft  adduce  to  fubilantiate> 
his  daim,  with  relpedt  to  this  contraft  :  After 
the  difcufSon  of  marine  infurances,  I  have  added 
three  chapters  upon  fubje£ts,  which,  though, 
they  do  not  form  a  part  of  the  plan,  *re  fo  man 

terially 
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terially  connefled  with  k  m  the  rules  and  princi* 
]Jes  of  deciiion^  that  it  feemed  to  me  the  work 
would  b^  defkieiy:  without  them :  Thefe  are, 
^ttomry  and  relpondeixtia,  infurances  upoa 
Uvea  ;  sMad  infurances  againft  fire» 

When  I  planned  this  work,  I  intended  to  pre- 
tix  an  introdudHoni  containing  a  fhort,  hifloricaL 
account  of  the  rife  and  progrefe  of  infurances  in 
this  country  only*  But  upon  the  fuggeffiion  .of 
one,  to  whofe  opinion  I  bow  with  deference,  and 
whoii?  judgment  will  always  command  obedience; 
I  was  induced  to  enlarge  my  defign.  The  readeif 
will  now  :§nd  a  ihort  account  of  fuch  of  the 
arQciient  maiituue  dates,  as  hai^  promulgated  any* 
fyftem.pf;  fiCaval  jur^fpi?udence ;  and  alfo,  of  thei 
progr^s  of.  marine  law  among  the  various  ilatesi 
of  Eurepfp  I  bare*;  jeodeavoured  to  trace  the 
qrigin  of  infurance  to  its  fource ;  to  point  out 
thofe  couiitries  in:  which  it  has  fkniriflied,.  and; 
the  pri9gre&  aad:  im;>tQvcment  of  it  in  our  owm« 
Such  ia  the  anwig^meat,  which  I  have  adopted^ 
and  on  the  propriety,  of  whidb,  the  VKCfrld*  andr 
the  profeffion  are  to  decide. 

^  •  •         ••  • 

As  to:  the  nitodo  of  treating  the  {ubje€t,  it  will 
fafe,  proper*  to  obferve*  that,,  at  the  head  of*  each^ 
chapter^  Lhave  ftated  the  principles  upon  which' 
tl^,  caies'  on   that   point   depend  ;    and   then- 
have  quoted  the  cafes  themfelves  to  fhew,  that 
they  are  agreeaUe  and  confonant  to  the  princi-^ 
pies  advanced.     If  there  are  s|fty  cafes,  which 
fe^flOi  to  differ  from  the  others,  L  endeavour  to> 
prove,  dUher*  that  they  depend  upon  different 
principles,  or  that  there   are   circumflances  in 
them,    which    make    them   exceptions    to   ther 
gisnera)  ruleftr     In  quoting,  cafes^  I.  have  been 
careful  ^nutely  to  fl^^  all  the  cjrcumflances^r 
aftd  alfo  the  opinion  of  the  court  without  any 

alteration^ ' 
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.  alteration,  or  comments  t>{  my  own ;  cdhtihcea 
that  the  Utility  of  a  work  of  this  kind  confifb 
in  the  time  atid  accurate  account  of  what  the 
law  is,  not  in  idle  ^peculations  bS  a  private 
man,  as  to  what  the  law  Ought  to  be.  Befidesi 
one  main  purppfe  of  fuch  a  compofltion  is,  to 
fave  tfie'  profeflbrs  of  the  kw  the  trouble'  o£^ 
turning  over  vaft  volumes  of  reports,  by  tolledt- 
ing  into  one  book,  all  the  cafes  upon  a  particil^ 
kr  fubjefti 

JBut  unkfs  the  cafe?  a^e  fully  and  faithfully 
reported,  recourfe  muft  ftill  be  had  to  the  orig- 
inal repohers,  and  the  end  of  fuch  a  compila^ 
tion  is  defeated^  At  the  fame  time  it  ought  td 
be  obferv^d,  that  fomdimes^  though  not  very 
often,  feveral  different  points  arife  in  one  cattfe ; 
and  dien^  iri  onter  to  prefervethe  fyfteoft  eom^ 
plete^  it  iS'-neceiTary  to  Separate  tibem,  ind  to 
ailign.  'to  eadi  its  proper  phcei  But  fliU  the! 
opinion  of  the  coUrt  is  given  fully  on  each  of 
the ' points  }  and  airefereoce  is  made  £rom  one 
putt  of  the  caib  to  the  «itker«(  .  •  - 

1  had  it  in  contemplation  to  have  had  a  dif-« 
UtiSt  chapter  for  the  confidereti^n  of  liie  law  rel*- 
ative  to  this  fpecies  of  contract  in  bther'counfttiea 
of  Europe.  But  upou  refleding  that  infurances 
are  foumied  upon  the  great  principles  of  natural 
juftice,  rather  than  upon  any  miinicipal  regula-'  ^ 
ttons ;  and  that  confequently  the  law  muft  be 
nearly  the  fame  v^  all  countries,  I  relinquiihed 
the  idea.  Beiides,  I  have  throughout  the  work^ 
^hich  feemed  to  be  a  better  plan^  takefif  notice 
in  what  refpe£ls  the  pofitive  inftitutioins  of  other  * 
maritime  ftates  agree  or  difagree  with  thole  of 
our  own :  A  plan,  which  ferves  to  iilufbfata  and 
confirm  the  EHglj/b  fyfteou 

b 
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'  tt  renuufi8  to  ipeak  of  die  mat6nal6  I  hard 
tifed.  Confcious  that  th^  Value  dF  a  law  book 
depends  upon  the  purity  and  eKcellence  of  the 
ibui:ce89  from  which  ito  contents  are  taken^  I 
Iiave  never  advanced  any  pc^tion^  without  re- 
ferring te  the  book  in  which  it  was  found ;  un« 
lefs  it  ht  upon  fome  ilnfettled  pointy  where  I 
]iave  Sated  the  arguments  that  may  be  adduced 
on  both  fides,  and  left  it  to  the  reader  to  form 
bis  ownr  cQQclulions.  In  my  refdairches  upon 
this  occ^pn,:  I  have  cpnfulted  every  foreign 
author  that  L  could  pofiiUy  obtaih ;  and  have 
xnade  as  much  uTe  of  theilr  labours,  as  ibe  na- 
ture of  the  plan  would  admiL 

With  refpefSk  to  the  decif^ns  of  the  Engli/b 
courts,  of  j^oftice,  I  belike  I  have  notooiutted 
a  ii^gle  C2^€{,,  that .  e;ver  hpks  appeared  in  print 
uponr  the  iiuibjed): :  Befides  which,  this  cq}]&Q^i%, 
contains  A  great  number  qf  nianufcrlpt  c^ifes,  o£ 
which  fq^c  Jii^ye  b^en  dejterpxined  at  iV^  Prtui- 
only,  and  many  have  been  the  fubjeiS):  of  ^^^. 
eration  in  court  upon  cafes  referved,  or  upon  mo- 
tions for. new  trials.  For  the. latter,  I  myfelf 
am '  chajsfly  reipbdiible^  atid ' .  vepon  fome  fiiture 
occafioh^  h  {hall  be  happy  tb  oorred:  any  ^e^K«s,^ 
which  tbley  may  contain ;.  as' moft  of  them  were* 
taken  whils  I  was  a  fiudeat,  merely  for  iny  pri- 
vate uife,  without*  anycvie^  to  future  publication. 
I  have,  however,  by  comparing  them  with  fuch 
notes  as  I  could-  obtain,  done  every  thing  in  my 
power  to  render  them,  wordiy  of:  the  attention  of 
the  profeiSion^  As  to  the  N^Frius  notes,  I  am 
indebted  for  them  to  the  very>  liberal  and  gener^ 
ous  communications  of  my  young  profeflional 
friends. ;  and  to  fome  alfo .  of  thofe^  who  are  in 
the  firft  rank  at  the  ban  Indeed,  to  name  any 
one  would  be  an  injuftice  to  the  reft  ;  and  there- 
fore, 


i4  fSi&A(StL  'foiiA  Iftli&i  tDtMl/Sti 


c,'  I  latift  beg  fclkey  vrfll  afccept  liiy  gfen«fal 
acknowteigfiientA'  I'diibuld;  howe^tty  be  un^ 
deferVing  of  that  a(tt^frti<m  and  ^A&nc^  with 
whiclt  L  baire  beeft  hbiS^ufed^  wem"  t  to  timit 
t4w8  oppdrmmiy  of  jretamfeig  my  fmce«  B»d[ 
gratefixl  thanks  to*  Mfi  Juftlce  BuUet^  w*iofd 
2d)ilities^  are  onl^r  eqUxilledF  by  his  (eafiiiefs  of  ac^ 
ceisy  hU  ready  ^d  l^^^l  comnmnicatlDn  of  ttvafi 
knot^ld^e^  which  i^  tb^  natural  x«fuk  of  fueb 
tateovs,  aiid  flicb  trtfw^ried  applitattiOA  «o  ftudj^ 
Uhe  many  vahiable  hfnft  I  havd  rtfefelv^  fitoirf 
tbat^  l^rned  judge,  will  no  doubt 
fisaicb  to  the  utility  of  this  work 


> .» 


To  thdfe  who  afe  inu<ih  iengaged  in  the  labours 
ef  thie 'profcfnon,  a  folP  and  con^lete' table  o£ 
tbe  pwficipal  mattWs-  \x  of  the  trtflnoft*  confe- 
<|«ertcer'  I  have  vftd'  m)^  ftideavoitt^  to  rendef 
ttois  part  of  the  woffc  as  ufefalr  as  poffiWe,  W 
ftatirtjg  ekch-  point  Und^f  all  the  Heads,  that  wHt 
iweartiUy  be  reforted-  to  for  thefofeifiOn  of  aflf 
dtiubti        "  ' 

.  I      .,^  •    4    ij  ./^   i    ■      ^  '         •  .> 

r  Hayiiig  tiiUs  .e^c|]^in»l  th^  iMtUfr.o^.  My  stfk 
r«ngement^  the  modfeuwhkh  I  halve  a^dbpttad  im 
the  dt£:i}fik)n  ofi.jcadi  ^chapter^  ahd.  the  foilfioe* 
ff  om^  which  my  infcnnatidn  ia>  derived^  I  pre&tiC' 
this^  vcJume  to  the  pilbHc^  The  uidli^  addb 
necfiflity  of  fuchaiwork are ximvei^ly'aclaiowt^ 
edged*;  the  attefioipt:  isr  therefore  deferVing:  of 
£»me  praife,  and  for  the  defedhin  theexecutioo^ 
1'  throw'ttyfelf  Upon  Ithe  candour  of  my  profio^* 
fion.  The  fufa§e&.  was  noble,  and  requiredt 
greater  talents  than  mine,  to  tceat  k  as  it  de^ 
(bnred  ;  but  if  I  fiiatt  have  at  afl  dcme^  juftice  to> 
the  great  afailities^  of  th€£^  dtftingu&ihed  chanc«^ 

tefto 
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ters  whoie  names  appear  in  every  page,  I  fliall  ia 
ibme  meafure  have  attained  the  objeft  of  my 
wiihes,  and  {hall  have  the  pleafure  of  refleding, 
that  the  time  I  fpent  in  the  compofition  of  this 
Work,  has  been  at  leafl  productive  of  much  per* 
fonal  fatisfa^tion  and  improvement 


kvU 
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INTRODUCTION. 


TXTHEN  we  confider  the  wondetfol  efledbwbich 
^  ^    commerce  has  produced  oa  die  maniierB  of 
imen,  when  we  obferve  that  it  tends  to  wear  off  thofe 
prejudices  which  give  hirth  to  difienfions  and  ani« 
moiidss,  that  it  xinitet  mankind  by  the  ftrongeft  of 
all  ties,  the  defire  of  fuj^lying  mutual  wants  $  and 
that  it    difpofes  them  to  peace  and  concord,  ^by 
eftabliihing  in  every  community  an  order  of  men* 
whofe  intereft  it  is  to  prefer ve  public  tranquillity ; 
we  are  led  to  think  that  the  hiftory^and  progrdfa 
oE  it  would  not  only  be  amuflng,  but  hi^ly  im- 
.:portant  and  inftrudive  to  the  fs^bitants  of  erery 
xivUiz^  £ociQfy^    iSucb  a  work-would  be  in  h& 
itbe  hiftory  of  the  intenrourfe  ahd  communication 
4)f  mankind,  and  muft  necdTarily  abound  in  events 
the  moft  intereftiisg  ^  every  fodial  being, -but  particu- 
larly fp  to  the  pdople  of  this  country,  whofe  <  great 
importance  in   the  ^eyes  of  JSarofe  originated    in 
commeroe,  ajid  will  endure  no  longer  than  whifft 
the  iame  attention  4»ntinue$  to   be  paid  to  her 
<€omiiMiPcbl  interefta.   'bi  a  differtatidn  upon  ooaa- 
merce,  Infaeaivees  :f<$itn^  ^a  * v«iy  diftinguiflved  pait, 
and '  therefore  it>  cannot  :bat  be  agreeable^  to  the 
Ic^dar  as  well  as  to  the  lawyer,    to  trace   this 
branch^of  4:ommercial  law  to  its  fource,  and  to 
.giiee  ibme  account  of  thofe  various  nations,  which 
have  been  rendered  famous  by  the  extent  of  their 
comdierce,  and  by  the  excellency  of  their  maritime 

regulations. 


Ii  Vi^  t  k  b  b^u  c  t  i  o  iJF. 

t^guladons.  Indeed^  in  tracing  the  origin  of  tii*^ 
furances,  an  account  of  the  maritime  ftates  that  have 
exifted  in  the  worlds  neceffarily  forms  a  part  of 
the  inquiry^ 

«  Blackft.  Wufatee  thdi  is  4  cf6ntfk£k  Ky  which  the  infuref 

^Comin.4i»-    undertakes,  in  confideration  of  a  premium  equiva^ 
lent  to  the  hazard   run^  to  indemnify  the  perfon 
infured  againft  certain  perils  or   lofles,    or  againfl 
tfbite  |>airticiilar  erent.      When  infurance   is  gi'n^ 
\'eraUy  mentioned  by  profeffioaal  men,  it  is  liinder- 
flood  to  (igntfy  marine  infurances.      It  is*  in  this 
light  ve  are  at  prefent  to  cohfider  it ;    and  from 
the  preceding  defiikiiion  it  appears  to  be  a  cbntrad 
of  indemnity,  againft  thofe  perils,  to  which   fhips 
we  expofed  in  the  courfe  of  their  voyage  from  t)kie 
,  place  to .  another.     The  utili^  of  this  fpecies  of 
■€ontra£t  in  a  commercial  country  is  obvious,   and 
has   b^en    taken   notibe   of   by  Very   diftinguiihed 
.  Sii^>3      writers  Upon  commercial  iifi^rsk     Infutances  give 
wealth  of  '•  great  fecurity  to  the  fortunes  of  private  people,  and 
p.*i4S^'oa.    "^y  dividing  amongft  many  that  lofs,  which  would 
ed.  ruin  an  individual^  make  it  fall  light  ^nd  eafy  upon 

.  the  whole  fociety*     This  fecurity  tends  greatly  to 
I  Magens ».  ^^^  advancement  of  trade  and  navigation,  becaufe 
the  rift:  of  tranfporting  and  exporting  being  dimin- 
;  ifhed,  men  will  more  eafily  be  induced  to  engage 
in  an  extenfive  trade,  to  affift  in  important  under- 
:  takings,  and  to  join  in  hazardous  enterprifes ;  (ince 
.  a  failure  in  the  obj^  will  not  be  attended  with 
tho[c  dreadful  confequences  to  them  and  their  fam- 
ilies, which  muft  be  the  cafe  in  a  country  where 
infurances  are  unknown.    But  it  is  not .  individuals 
pply  that  derive  advantages  from  the  increafe  of 

commerce } 


INTRODUttibi^. 
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;  the  general  welfare  (^  the  public  is  sdf6 
promoted.  It  is  an  obfervation  juftified  by  ex^ 
perience,  that  as  foon  as  the  eomsQerdal  fpirit  be« 
gins  to  acquire  vigour,  and  to  gain  the  afceadant  in 
any  fociety,  we  immediately  difcover  a  new  genius 
in  its  poHcy,  its  alliances,  its  wars  and  nt;gociations. 
No  nation,  that  cultivated  foreign  commerce,  ever 
fisdled  to  make  a  diftinguiihed  figure  on  the  theatre 
of  the  world,  as  the  hiftory  of  die  ancients  fuffi« 
ciently  proves  }  and  in  proportion  as  commerce 
made  its  way  into  the  various  ilates  of  £«r^,  they 
turiied  their  attention  to  thofe  qbje&s,  and  aflumed 
thofe  manners,  which  diftinguifh  polifhed  nations^ 
and  which  lead  to  political  confequence  and  emi^ 
aence  amongft  the  neighbouring  powers,  (a) 

•  •  • 

The  origin  of  infurahce,  like  that  of  miany  oiHidt 
cuftoms,  which  depend  rather  japon  traditional  than 
written  evidence,  and  for  the  honour  of  inventiBg 
and  introducing  which  rival  nations  contend,  has 
occafioned  much  doubt  among  the  writers  upon 
mercantile  law.  Indeed  it  is  involved  in  fo '  much 
obfcurity  that,  after  all  the  refearches  which  have 
been  made  6n  the  prefent  occafion,  any  very  fatis<- 
fedory  foludon  of  this  doubt  cannot  be  promifed* 
One  truth  however  is  clear,  that,  wherever  foreign 
commerce  was  introduced,  infurance  muft  have 
foon  followed  as  a  neceifary  atttedant,  it  being  kn* 
poflible  to  carry  on  any  very  eaCtenfive  trade-  withQut 
it,  efpecially  in  time  of  war.  Some  of  thefe  wtU  MoUoy»  Ma- 
ters have  afcribed  the  origin  of  this  contrad  to  ^^^* 
Claudius  Cafar  the  fifth  Ronum  emperor,  on  ac- 
count 


(a)  Vide  Robertfoa's  View  of  the  Propdk  of  So<iUvy  if^ 
£urope« 


r 


*  Atkyns,554^ooum  of  a  ^ffitge  to  be  found  in  Suetwut*  Ottttir 
irefpe&able  authorities  have  given  the  honour  of  4t 
to  the  Rbodians^  thus  laying  a  fbandation  for  t^e 
Idea  entertaraed  by  many,  that  the  lasr^of  jniuraii$e 
^had  obtained  a  plaoe  in  laoft  of  ^  ancient  codes 
^  juriiprudeneck  As  the  coniideratfion  of  this 
queftion  will  be  attended  mih  pleafure,.  it  ixiitt  tend 
much  to  the  complete  dnveftigation  ef  Jt^  to  con* 
'fider<tbe  ftate  of  cen^iierce  amongft  the  moft  dif- 
tinguiflied  of  the  anci^t  nations,  firom  whence  jit 
will  appear^  that  infui^ances  were  in  thofe  days 
wholly  unknown  ;  or,  if  they  were  Juiown  that 
the  fmalleft  propfs  of  the  exiitence  of  fuch  a  cuftom 
^have  not  come  down  to  the  prpfent  tinits^ 

r 

Schomberg^s  The  Rhodions  claim  the  fitft  place  in  this  in*" 
RhSbn^^  quiry :  for  although  there  is  undoubted  teftimony^ 
kwt,  'that  -nations  of  much  greater  antiquity  than  ithe 

,pe(^le  of  Rbades^  (a)  cultivated  commerce^  and 
canned  it  on  to  a  confiderad>le  extent,  yet  dure 
'does  not  appear  to  be  the  fmalleft  .^ound  for  en« 
tertaining  an  opinion  that  any  of  thefe  naval  pow- 
ers had  eftabliflied  amongft  themfejves^  much  lefs 
communicated  to  mankind  in  general^  any  code  or 
'ff&em  of  >marinelaw«  Rhodes  obtained  the  ibw- 
reignty  of  the  iea^  aibout  916  years  ibefore  the 
Cbriftian  £ra^  which  was  almoft  two  hundred 
years  before  the  buUdtng  of  Rmne.  The  iitation 
4ttd- 'fertility  of  this  ifland /were- peculiarly  fitvour- 

aUe 

{a)  £9leltt0f>  in  bis  acoouBt  of  aofiritiaie  ft^tes,  locptigpis 

itiircft  anterior  to  the  Rhodians ;  namely,  the  Cretans,  the  Ly* 

dians,  and  the  Thracians ;  the  firft  of  whom  flottrifhed  about 

4ve  hiukdted  7eaxs>btfoR>the  Rhodians^.the  next  two  fa«ndred» 

and  the  laft^  about  eighty  years.    £ttfeb.  ChronkoDi  lib.  2. 


INTRODUCTION.  v 

Ah  for  the  purpofes  of  navigation,  for  it  lies  in 
the  Mediterranean  fea,  a  few  leagues  from  the 
continent  of  Lejfer  Afia ;  and  its  wealth  and  fertil- 
ity have  always  been  celebrated  by  the  poets  and 
hiftorians  of  antiquity.  From  thefe  circumftances.  See  Aoder- 
joined  to  the  adUvity  and  induftry  of  the  people,  itciLSre;-"*^ 
long  maintained  that  fuperiority  which  it  had  ac- 
quired ;  its  inhabitants  were  rich,  its  alliance  was 
courted,  thouj^h,  from  principles  of  policy,  it  gen- 
erally obierved  a  ftrid  neutrality.  Notwithftand« 
ing  this  pacific  difpofition,  which  commerce  natu- 
rally infpires,  the  Rhodians  at  lad  became  an  objed 
of  jealoufy,  and  were  moft  furioufly  attacked  and 
befieged  by  various  foreign  powers.  But  in  aU 
their  wars  they  difcovered  their  great  flrenigth  and 
fuperiority  at  fea,  and  conduded  their  enterprifes 
with  fb  much  adivity  and  (kill,  as  to  attrad  the 
admiratbn  of  their  enemies,  and  the  applaufe  of 
thofe  -hiftorians  who  have  given  an  account  of  the 
vrars  in  winch  they  were  engaged.  In  the  Punick  Polybios,  lib. 
wars,  the  Rmans  found  the  benefit  of  thdr  alU- J^^^^*"**^* 
ance,  by  the  very  effential  fervice  which  they  per- 
formed, in  attacking  the  naval  armaments  of  the 
Cartbapnians. 

Wealth  naturally  produces  luxury,  which  grad- 
ually enervates  the  powers  of  a  ftate.  This  was 
the  cafe  with  the  lUwdians  ;  for  after  maintaining 
their  political  importance  from  the  time  already 
mentioned  till  the  termination  almoft  qf  the  Roman 
republic,  they  viiibly  began  to  decline  in  wealth 
and  power.  Cicero,  in  his  fpeech  on  the  Manilian  Cicero  pro 
law,  obferves,  that  they  were  a  people,  whofe  naval  j!^  J^^°*^ 
power  and  difdpline  remained  even'^to  the  time 

of 
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of  his  memory;  and  Cicero  expired  with  the  re- 
public. 

From  this  fhort  hiflory  it  appears^  that  the  Hi^ 
dians  were  very  famous  for  thojr  naval  power  and 
ftrength :  but  however  re^^able  they  might  be 
on  that  account,  they  were  much  more  iUuftrioufs^ 
and  obtained  a  much  higher  praife  among  the  naf? 
tions  of  antiquity »  for  being  the  firft  legifb^ors  of 
the  fea,  and  for  promulgatmg  ^  fyftem  of  roaring 
jurifprudence,  to  which  even  ihe^Rmam  themfehrei 
paid  the  greatefl  deference  and  refpedt  and  which 
they  adopted  ^$  the  guide  of  their  condud  in  naval 
affairs.  Thefe  excellent  laws  not  only  ferved  ^  a^ 
rule  of  condud:  to  the  ancient  maiidiiae  ftates ; 
but,  as  will  appear  from  an  attentive  cpmparifon  of 
them,  have  been  the  bafis  of  a^l  modem  reguku- 
tions  rdpeding  navigat^oii  and  e^mnercet  Th^ 
time  at  which  thefe  laws  were  compiled  is  not 
precif(?ly  ligertained :  but  ve  may  reafonably  fup- 
pofe,  it  was  about  the  period  \^ien  th^  IU>9/lumi. 
firft  obtained  the  fovereignty  of  the  fea,  whi(:h  wai( 
about  916  years  before  the  ^a  of  Chriftianity. 
Seidell's  Msk-  Selden  fays,  that  the  Rhdian^  maintaped  the  fove* 
S).^  X.  cap!  reignty  of  the  feas  43  years ;  and  that  their  laws 
xo.f.5.  ^ere  compiled  in  the  days  of  y^bofapbatj  kin^  of 
Judak'  This  opinion  agrees  exa&ly  with  the 
preceding  calculation ;  for  this  king  b^an  his 
reign  about  914  years  be&re  the  birth  pf  Chri/i. 
Notwithfianding  this,  it  wil|  filwayt  remain  a 
doubtful  point,  when  they  were  compiled  \  nor 
perhaps  is  it  v^y  material  that  it  (hould  be  accu- 
rately afcertained.  It  is  of  more  confequence  to 
know  when  they  were  adopted  by  the  Romans  ; 

but 
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but  that  is  alfo  a  h&  involved  in  fome  dbfcurity. 
We  meet  with  ho  traces  of  them  in  the  time  of  schomberg 
the  republic ;    and  from  the  manner  in  which  Ci-  ^^^ 
cero  mentions  them  in  the  fpeech  laft  alluded  to.  Laws* 
he  treats  of  them  as  laws,  which  had  gained  the 
admiradon  of  the  world,  rath^  than  of  fuch  as 
then  made  a  part  of  the  Roman  code.    Selden  fays.  Mare  cku- 
that  they  obtained  a  place  in  the  Roman  law  in  the  <^/jo. Is* 
ragn  of  Tiberius  Claudius^    a  conjedu;re  in  which 
Ire  is  fupported  by  Feckiusy  one  of  the  commenta* 
tors  on  the  laws  of  Rhodes^  and  by  the  well  known 
charader  of  Tiberius  himfelf,   who  difcovered  the 
greateft    attention   to  maritime   affairs,    and    gave 
many  fignal  inftances  of  his  attachment  to  Jibodes. 
But  although  thefe  iflanders  were  thus  famous  for  Suctoo.  vita 
thdr  laws  we  cannot  diicover  from  the  fragments  jiL*      ' 
that  have  come  down  to  our  times,  that  they  had 
the  fmalleft  idea  of  the  contrad  of  infurance ;  nor 
is  there  any  tradition  to  induce  us  to  conjedure, 
that  they  ever  were  acquaonted  with  that  mode  of 
fecuriug  their  property.     It   is  true,  that  this  is 
not    a    conclufive    argument;    becaufe,    although 
no    fuch  contraft  is  mentbned  in  the  fragments 
which    we    have,    it    by   no    means  follows  that 
it    did    not    form  a  part  of  their  whole  fyftem, 
more    efpecially    as    Emerigon^    a    very  celebrated  Snerigon 
French  writer  of  the  prefent  day,   is    of  opinion  f^etsT  pre- 
that    the  real    laws  of  the    Rhodiam  have  never  ^^^P*  3* 
reached  us  ;  and  that  the  fragments  which  we  fee, 
are  certainly  apocryphal.    But  as  theib  laws  were 
adopted  by  the  Romans^  it  is  fair  to  conjedure, 
that  whether  we  have  the  real  regulations  of  Rhodes ^ 
or  not,  we  (hould  have  the  contrad  of  infurance^ 

if 

C2  ^ 
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if  it  had  been  known  to  tfaiem,  incorporated  with 
the  other  naval  laws  in  the  Imperial  code.  This 
idea  is  countenanced  by  the  contraft  of  bottomry, 
which  is  to  be  found  in  the  fragments  of  the  laws 
Leg.  lUiod,    ^f  jih^^Sy  and  with  which  the  people  of  that  ifland 

f.  I.  art.  ai.  '  .  t'   ,^  v      i        r 

1.  2.  art.  i6.  were    certamly  acquainted ;    and  m  every  book  of 

*?a.^ut'  2^  ^^^  ^^^^'  '^^»  ^^^  contraft  de  nataicd  ftznore^  de  ufurd 
^od.lib.4.  maritimdyzKo  forms  a  confiderable  part.  It  is  not 
^'  ^^'  going  too  far  then  to  prefume,  that,  as  the  Re* 
mans  adopted  a  contrad  k  beneficial  to  commerce 
as  that  of  bottomry,  they  would  not  have  pafied  over 
a  contrad:,  of  which  the  influence  is  itill  more  ex* 
tenfively  ufeful  in  the  promotion  of  navigation  and 
trade,  ~if  thofe,  from  whom  they  borrowed  their 
naval  laws,  had  themfelves  been  acquainted  either 
with  its  nature  or  advantages^ 

Having  laid  thus  much  of  Rhodes  and  its  laws^ 
let  us  turn  our  attention  fhortly  to  the  commerce 
of  the  Greeks.    It  is  certainly  true,  that  commerce 
flouriihed  very  much  in   feveral  of  the  States  of 
Montcfq.       Greece^   particularly  in  Corinth  and  Athens.       The 
loix,  li?.  ai.'  former  feparated  two  feas,  was  the  key  of  Greece^ 
^  7-  and  a  city  of  the  utmoft   importance  ;   its   trade 

was  extenfive,  having  a  port  to  receive  the  mer« 
chandizes   of  JJia^    and   another  thofe  of   lialy  y 
and  there  have  been  but  few  cities  where  the  works 
of  art  were  carried  to  fo  high  a  degree  of  perfec- 
Taylor's  Civil  don.     Athens^  indeed,  was  particularly  famous  for 
i^w,  p.  J07.  commercial  knowledge  j    for  their  manufadures  of 
all   forts  were  in  high   repute,  and  emulation  was 
excited  by  the  public  rewards  tod  honours  which 
were  beftowed  upon  thofe  who  attained  to  excel- 
lence 
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leace  in  any  of  the  ufeful  arts.      The  attention  of 
this  people  to  maritime  affairs,  (for  they  aimed  at 
the  foverdgnty  of    the  fea  and  obtained  it)  con- 
tributed much  to  their  ftdll  in  navigation.      The  Potter's  Grc- 
many  laws  which  they  leA  to  pofterity,  with  regard  $3l  L  pl^g©. 
to  imports  and  exports,  and  the  contra£i:  of  bargain  33»  U*  i^?- 
and  fale  ;   the  many  privileges  granted  to  the  mer- 
cantile part  of  the  ftate ;   the  appointment  of  mag- 
iflratesy  who  had  the  cognizance  of  controverfies 
that  happened  between  merdiants  and   mariners  ; 
the  attention  which  they  paid  to  their  market,  and 
the  many  officers  concerned  in   that  department, 
give  us  a  very  fitvourable  idea  of  their  judgment 
in  the  true  principles  of  commerce.    But  notwith- 
ftanding  this,  the  Atbeniansy  being  of  a  very  ambi- 
tious difpofition,  being   more   attentive  to   extend    ' 
their  maritime  power  than  to  enjoy  it,  and  having 
a  government  of  fuch  a  caft,  that  the  public  reve-     "" 
nues  were  diftributed  among  the  common  people 
to  be  fquandered  at    their    pleafure    {a)    did  not 
carry  on  fo  extenfive  a  trade  as  might  naturally  be 
expend  from  the  number  of  their  feamen,  from 
the  produce  of  their  ,  mines,  from  their  influence 

over 

{a)  From  feveral  of  the  orations  of  Demofthenes  it  a]ipear8« 
that  the  poor  were  entitled  to  receive  from  the  public  flock 
as  much  money  as  would  admit  them  to  the  divexfions  of  the . 
theatre ;  and  beiides  this^  it  was  made  a  capital  offence  for  aaf 
one  to  propofe  the  reftoration  of  the  theatrical  money  to  its 
original  ufes.  -This  cuftom  wau  at  length  fo  much  abufed,  dutt 
under  pretence  of  theatrical  money,  almoft  all  the  public  funds 
were  difb-ibuted  among  the  people.  Hence  the  Athenians  con- 
traAed  an  averfion  for  war,  and  fpent  their  time  and  money 
upon  public  ihews.  Of  this  enormity  *Demdfthenesvehemently\ 
complains,  and  inveighs  againft  it  with  as  much  warmth  as, 
from  the  nature  of  the  law  juft  mentioned,  he  durft  venture  t» 
do.    Sec  the  firft  and  aljfb  the  third  OlyntKao** 
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over  the  cities  of  Greece^  and  from  thofe  excellmt' 

laws  and  inftitutions,  which  have    been    juft  enu« 

Montefq.  £f.  nierated*    Their  trade  was  almoft  entirely  confined 
prit  desloix,to  Qj^^g^g  ^^^  ^^    ^^^  £^^1^^  fe^.    From  fuch  of 

their  laws  as  we  have  feen,  and  from  fuch  accounlB- 
as  we  have  obtained  of  their  naval  hiftory,  we 
have  not  the  fmalleft  reafon  to  fuppofe,  that  this 
celebrated  people  knew  any  thing  of  the  contmfit 
of  infurance. 

Beawes  Lex  Some  notice  fhould  have  been  taken  before  nam 
^r^ediT^'  of  the  Phenkiansj  an  ancient  commercial  and  opu- 
iDtrod.  p.  3.  lent  people.  Indeed,  the  hdght  of  grandeur  tOt 
which  they  attained  is  a  fufiicient  proof  of  the  vail 
refources  of  a  commercial  nation.  Many  writers, 
both  facred  and  profane,  from  their  florid  and 
magnificent  defcriptions,  give  a  vaft  idea  of  their 
wealth  and  power.  I  forbore  to  fpeak  of  them 
till  I  fhould  have  occafion  to  mention  one  of  their 
colonies,  that  of  Carthage^  which,  in  opulence  and 
the  extent  of  her  commerce  and  naval  power, 
equalled,  if  not  furpafTed,  the  parent  ftate  herfelf. 
Whether  either,  or  both,  of  thefe  maritime  powers 
ever  promulgated  any  code  of  naval  law  cannot 
now  be  afcertained :  for  the  former  was  entirely 
Quint.  Cur-  deftroyed  by  Alexander  the  Great;  and  that  it 
cap!  g'^&c.'  ™*ght  never  be  reftored,  he  removed  its  marine 
alid  commerce  to  Alexandria^  in  which  removal^ 
probably  all  its  naval  regulations  might  be  loft* 
Cartloagey  on  the  other  hand,  having  long  dif- 
puted  with  Rome  the  empire  of  the  world,  was  at 
lafl  obliged  to  yield  to  her  vidorious  rival,  who, 
even  after  fhe  gained  the  vidory,  retained  fuch  an 
hatred  to   the   CaribagmanSf  ths^t   Ibe  rooted  out 

every 
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every  rMge  oi  their  feroier  greatnefs.     No  thne» 
however,  nor  the  hatred  of  the  Romans j  can  wholly 
obliterate  the  amazing  accounts  which  have  come 
down  to  U8)  of  the  enterprizing  fpirit,  and  haz- 
ardous voyi^es  of  the   Cartha^nians^    almod    ex- 
ceeding  the  bounds  of  credibility.     Thus  much  is  Anderfon^s 
certain^  that  they  took  fuch  diftant  voyages,  and  mwcc!^^^^ 
went  fo  far  even  without  the  Mediterranean^ .  both  ^^^^:  P-  3<» 
to  the  Souib  and  North  of  it,  as  induced  many  ^^' 
people  to  fuppofe,  that  they  were  acquainted  with 
the  ufe  of  the  compafs.    It  is  evident,  however, 
that  they  only  followed  the  coafts.     Betides  theMootdq. 
ancients    ni^ht    fometimea    have    performed    fuch  ^^*  *'•  ^  ^ 
iroyages,  as  would  make  one  imagine  they  bad  the 
uie  of  the  compafs :   for  if  a  pilot  were  far  from 
land,    and    during    his    voyage    had    fuch    ferene 
iveaiher  that  in  the  night  he  could  always  fee  the 
pc^ar  flar,  and  in  the  day,  the  riling  and  the  fet- 
ting  fon,.  he  might  regulate  his  courfe  by  thern^ 
0essrly  as  we  do  now  by  the  compais.    This  how- 
ever muft  be  a  fortuitous  cafe,  and  not  a  regular 
plan  of  navigation,  (a) 

From 

(a)  What  I  have  faid  in  the  text  has  been  fappofed  by  fome 
not  to  do  fufficient  juilice  to  the  commercial  and  enterprifing  « 

fpirit  of  the  Phenecians,  ^ho  are  fald  to  have  Tifited  Brhain 
aboat  900  years  before  Chrift.*  I  have  already  admitted  the 
idmoft  incredible  voyages  which  they  performed  ;  but  as  it  is 
aUb  rnidDobeedly  tme,  that  they  were  unacquainted  with  the 
mariner's  compafs,  the  honottr  of  difcoTering  which  was  referv- 
ed  for  later  times,  they  muft,  in  moft  cafes,  have  followed  the 
coafts.  Nor  does  their  vifitlag  Britai^n  militate  againft  this 
idea ;  for  by  attending  to  the  fituation  of  the  two  places,  the 
voyage  might  have  been  perfarmed,  thtmgh  no  doubt  tery  tt« 
dibiifly>  without  once  Idfia^.  fight  ofland. 

•  See  BorlafeV  Hlft.  of  Cornwall,  p.  27,  and  Henry's  Hift  Great-JBritaia, 
book  X.  ch4pi  6. 
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From  a  flight  attention  to  the  commcfrdal  and 
Biaritime  hiftory  of  the  Rdmansj  it  will  appear  that 
they  were  as  great  ftrangers  to  the  contrail  of  in- 
furance,  as  any  of  thofe  people,  of  whom  much 
has  been  already  faid*     It  feems  to  be  univerfally 
agreed    that    the    Romans    were   never    tery    con- 
fpicuous  as   a  maritime  power,    confidered    either 
t^ontefq.  liv.  in  a  commercial  or  warlike  point  of  view.      In  the 
21.  ch.  9.      latter  cafe  they  relied  chiefly  on  their  land  forces^ 
who  were  difciplined  to  (land  always  firm  and  un- 
daunted }   and  till  towards  the  latter  age  of  the  re* 
public,    when  we  read  of   fome  wonderful  naval 
exertions,  they  do  not  feem  to  have  poiTefied  any 
thing  of  a  marine  eftabliflmient.    They  never  were 
diftinguiihed    by  a>  jealoufy    for   trade,  and  even 
when  they  attacked  Cartbage^  they  did  it  as  a  rival 
FtiTgufon's     for  empire,  and  not  for  commerce.    It  is  reoorded 
^^•JfP-^  by  hiftorians,   that  till  the  firft  Punici  wzr,    up- 
wards of  400  years  after  the  building  of  the  city, 
the  Romans  were  fo  entirely  ignorant  of  fhip  build* 
ing,    that  they  look  for  a  model  a  Carthagiman 
galley,    which   had  been    accidentally  flranded    at 
MeJJina.      Carthage^  it  mud  be  obferved,   was  at 
that  time  in  her  zenith   of  power  and  greatnefs; 
and  yet   from  the  model  of   one  of   her  galKes, 
the  Romans  were  able  in  fixty  days  from  the  time 
the  timber  was  cut  down,  to  fit  out  and  man  for 
fea,  one  hundred  gallies,  of  five  tiers,  and  twenty 
of  three  tiers  of  oars*    Such  were  the  fhips  (^  the 
famous  Carthage.     The  fpirit  of  the  people  of  Rome 
was    entirely    averfe  from    commerce ;    and    fiiUy 
.  juftifies  what  was  faid  by  a  celebrated  Roman  hiflo- 
Salluft.  Cati-  n^Oj  "7^  qui/que  bojiem  ferire^  murum  adfcendere^ 
lioa,  cap.  7.    «  confpici^  dum  talis  f acinus  faceretf  frofercAat ;  eas 

^^  divitiasf 
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^  Svkiasy  earn  bmum  famam^  magnamque  nMlitatem 
^^  fufabam.*^      Thcfe  exploits  were  the  only  glory 
of  a  Roman :  no  employment  was  deemed  honour* 
able  but  the  plough  and  the  fword,  and  every  fpe- 
cies  of  gain  was  deemed  dilgraceful  to  thofe  of 
Patrician  rank.     But  it  was  from  the  conftitution  liTy,  fib.  %i. 
of  the  govemment,  that  individuals  were  poflefled  ^^*  ^^* 
of  this  warh*ke  fpirit,  fo   contrary  to  that  vi^ch 
leads  to  eminence  in   commercial  purfuits.      The  Taylor's  Cml 
caft  of  their  civil  government  was  of  a  military     ^*  ^  ^^^ 
nature  j   and  for  a  confiderable  time,  the  civil  and 
military  officer  was  the  fame  perfon ;  he  diftribnted 
juftice  in  Rome^  and  coounanded  their  legions  ia 
the  fields  till  the  vaft  increafe  of  their  empire,  and 
the  multiplicity  of  civil  bufinefs,  occafioned  a  fepa- 
ration«    The  natural  confequence  of  this  was,  that 
no  man  who  was  not  of  the  profefiion  of  his  coun- 
try, was  much  efteemed  at  Rome  ;   and  accordingly 
^e  find  that  traders  and  mechanics  were  incapable 
of  fuccee^n^  to  any  public  honours*    Nay,  fo  far 
was   commerce  from    being    encouraged  at  Rome^ 
that  it  was  deemed  prejudicial  to  the  State.    The  Taylor,  49S. 
Romans^  by  humanity,   terror,    triumphs,    tributes, ' 
and  taxes,  which  they  impofed  on  the  conquered 
countries,  increafed  the  riches  of  their  city.     Laws 
were  pafled   to    prevent   the  exportation  of   their 
gold  ;  the  reafon  of  which  feems  to  be,  that  it  car* 
ried  away  their  money  and  brought  them  nothing 
in  return  but  luxury,  the  bane  of  virtue,  and  de* 
ftrudion  of  empire.     Could  it  be  expeded,  fays  Civil  Law^ 
DoAor   Taylor  J  that  a   people  of  foldiers,    whofe^®*' 
trade  was  their  fword,  and  whofe  fword  fupplied 
all  the  advantages  of  trade  ;  who  brought  the  treaf- 
ures  of  the  world  into  their  exchequer,  without 

exporting 
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ejtportitig  any  thi&g  bst  their  own  peribnal  b»i^ 
tery ;  who  liatfed  tke  pid>lic  Mvcmies,  not  by  the 
culture  of  ludy^  bat  by  the  trib«te»  of  protinee»^ 
who  hsA  Rme  for  fiieii;  manfioBy  aad  the  world 
for  didr  ferm  ^  ikottl4  have  leifuie  to  Set  foTward 
the  artklea  of  comnerce,  or  he  likely  to  psy  any^ 
regard  to  the.  cbarafko?  of  its  profeflbrs  ?  The 
term^  of  defianee^  «pon  which  they  lived  with  aU 
Bianklnd^  in  confeqiuenee  of  this  martial  fpirit; 
wQ«ld  ha?e  pre^aited  all  ihegoodi  effi$£bof  com* 
merccy  had  their  difpofition.  allowed  them  to  pur^ 
fue  it«  That  reftlefs  fpint^  which  kept  their  ar» 
mies  on  foot^  and  thdr  fworda  ia  their  hand«t 
for  a  fiicceffioai  of  centuriea,  wat  iatal  to  fadorie^ 
and  correfpondence.  The  wotU  was  in  arms^ 
and  iniurances  and  underwritiEg  were  but  a  dead 
letter.  This  is  very  nearly  a  true  rqirefentatioa 
of  the  cafe,  for  it  is  certain  that  not  one  law  was 
made  in  favour  of  commerce,  in  the  time  of  the 
commonwealth  ;  on  the  contrary,  it  was  greatly 
difcouraged  as  introdu6:ory  of  luxmry,  which  was 
fuppofed  not  to  be  compatible  with  the  feverity  of 
their  maimers.  It  is  alfo  no  left  true  than  fingnlar, 
that  a  people  who  were,  fo  well  acquainted  with 
the  true  principles  of  natural  reafon  and  juflice^ 
who  appGed  thofe  principles  with  fo  much  propriety 
to  the  various  wants  and  neceflities  of  human  fo* 
ctety,  and  who  had  the  honour  of  eflabliibing  a 
fyftem  of  law,  which  has  been  adopted  as  the  rule 
of  adHon  by  the  greateit  part  of  Europe ^  and  which 
continues  to  be  fo  even  at  the  prefient  day^  never 
attempted  to  introduce  any  plan  of  marine  jurif«> 
Schomberg's  prudence.      Nay,  this  idea  is    carried    farther  by 

S^th^Rha*  ^^^^  writers,   who    4edare»   and   1  believe    with 
diao  laws.  truth9 
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tTtttls  at  leaft  vie  can  difcover  nothmg  to  the  con- 
tvary,  that  the  Rmnam  did  not  even  take  the  paint 
to  digeft  the  materials  ivhich  they  had  borrowed ; 
and  that  tvhittk  they  carried  every  other  branch  of 
hw  to  the  higheft  pitch  of  accuracy  and  refinement, 
they  were  ootitene  to  ftand  indebted  to  one  of  their 
ovm  pTovin^eg  both  for  die  form  and  matter  of 
thdr  maritime  code. 


Tlie  Romania  it  is  true,  alter  the^firft  Pwuck  war^ 
conftantly  maintained  a  fleet;  but  long  after  diat 
time,  even  in*  the  year  of  the  city  563^  k  viras  ob« 
ferved  of  tllem>  thai  they  vrere  very  unftilful  in^ 
the  art  of  navigation.  One  of  their  own  hifto- Pblybius, 
riansy  vriiQ  flouriflled  at  the  time*  of  the  fecond- 
Ptmkk  vrzxy  and  who  viras  tutor  to  the  great  Sdpio^ 
juftly  remsirks,  that  at  no  period  did  they  ewr 
make  any  figure  at  fea  as  a  commerobi  power* 
Even  when  they  arrived  at  then*  higfaeft  perfedion 
itk  naval  iSdll,  t^etr  fleets  were  never  employed  for 
the  purpofes  o¥  trade,  in  the  difcovery  of  new 
fiatesy  or  eftabK/hing  commercial  interoourfe  with 
thofe  they  already  knew.  Tlie  gr^teft  extent  of 
their  commerce  was  to  bring  to  the  market  of 
R&me  that  corn,  which  they  colleded  in  the  va^ 
rious  granaries  <^  Sicilyy  Africa^  and  Egypt.  Upon 
all  other  occafions  the  bufineis  of  their  fleet  was  to 
overawe  the  conquered,  and  to  tranfport  to  Ramt 
the  fpoils  of  ruined  provinces.  In  fuch  a  ftate  of 
comm^Kre,  it  is  impofiible  that  infurances  could 
exift  ;  and-  we  have  already  quoted  the  opinionDr.  Taylor, 
of  a  refpe£hible  author  to  fliew  that  they  were  "*  ^"P'**- 
unknown. 

There 
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0 

There  are  feveral  reafons  applicable  to  all  the 
ancient  maritime  powers^  ivbich  feem  to  prove  to 
demonftration,  that  infurances  were  n8t  in  ufc* 
We  have  feen,  that  infurances  are  only  introduced 
where  commerce  is  widely  extended.  The  com- 
merce of  the  ancients,  compared  with  modem 
times,  could  not  be  very  confiderable,  as  it  wag  * 
chiefly  confined  within  the  Mediterranean^  Egean^ 
Andeifon's  and  Euxine  feas  ;  to  which  they  were  compelled 
1^.  of  Com-  „jQyg    f^^^   neceflity   than   inclination,      Carthage 

in  all  her  glory  had  not  arrived  at  any  great  degree 
of  perfedion  in   the  art  of  fhip  building.      Veifels 
of  the  beil  conftrudion  at  that  jtime  could  only  be 
navigated  with  oars,  or  when  they  had  a'  fair  wind 
Montefa.       on  a  fmooth  fea  :  they  might  be  built  of  green  tim- 
£f?^i;f^.    tcr;   and  in  cafe  of  a  ftortfi,  could  run  aihore  un- 
ch.TL  der  any  cover,  or  upon  any  beach  that  was  free 

from  rocks  :   in  ihort,  they  were  merely  gallies,  and 
were  managed  with  the  greater  difficulty  on  account 
of  the  pofition  of  the  &ils,  and  the  mode  of  rigging 
pradifed  in  thofe  days.     This    could    not  fail   of 
proving  a  confiderable  obftacle  to  the  exteniion  of 
commerce.     But  when  we  confider,  in  addition  to 
the  bad  conftrudion  of  their   ihips,  that    the  an« 
cients  were  utterly  ignorant  of  that  unerring  guide, 
the  mariner'^  compafs,    (the  honour  of  inventing 
which  was  referved  for  more  modem  times)  by  rea- 
fon  of  which  they  durlt  not  venture  out  of  fight  of 
land,  for  fear  of  being  overtaken  by  tempefts,  and 
being  left  at  large  in    the   boundlefs    ocean,  their 
commerce  could   not   have   been    great ;    although 
we  are  even  led  to  admire  the  progrefs  which  the;;- 
made  in  commercial  affairs.     It  is  true,  that  many 
diftant  naval  expeditions  were  made  under  all  thefe 

difadvantages. 
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i£<3dvantage8^  which  often  pr6ved  &tal  to  the  ad- 

▼entorers.  (tf)     Thefe  expeditions,  however,  could 

add  little  or  nothing  to  their  maritime. or  geogra* 

phical  ikilU  in  which  the  and^ts  were    certainly 

very  deficient,  on   account  of   the   neceflity  they 

were  always   under   of   coaiting   the    ihores,    for 

want  of  a   better  guide;   and  indeed,  the  fhore$ Montefo. 

v?ere  the  only  compafs.    Thefe  obfervations  are  not  ^^  "•  *•  *• 

intended  to  detrad   from   that'  merit,  which  has 

been  already  allowed  to  the  anctenta  for  their  naval 

exertions  ;   becaufe  they  are  founded  merely  on  a 

comparifon  of  their    powers    and    knowledge    in 

thofe  arts  with  the  improvements  of  the  modems, 

and  are  adduced  to  fhew  diat,  under  fuch  difad- 

vantages  and  obftades  to  the   extenfion  of  their 

trade  and  commerce,  it  was  impoifible  that  infur- 

ances   could   he  at  all  known  to    the   andent 

world,  (by 

m 

M.  Emerigm  agrees,  that  the  contrafit  of  infur-  Ttchce  to  hb 
ance,  as  it  is  underftood  at  this  day,  was  not  in  ufe  ^^^^  ^'  ^* 
amongft  the  Romans  ;  but  he  th^s  be  difcovers 
fome  traces  of  it  in  the  hiftory  of  that  people. 
The  firft  inflance  given  by  this  learned  writer  is  this, 
that  about  the  time  of  the  fecond  Fitmck  war,  thofe 
who  bad  undertaken  to  fopply  the  troops  in  Bfain 
with  provifions  and  military  (lores,  made  it  a  pre-> 
vious  condition  that  the  republic  ihould  be  at  the 
hazard  of  exporting  them,  according  to  the  words 

of 

(tf )  Hoet»  Bifhop  of  Avanchesy  in  his  very  inftruAiTe  and 
entertaining  treatife  on  the  commeree  and  navigation  of  the 
ancients,  has  with  infinite  labour  and  accuracy  colleded  the  moft 
remarkable  fiids  on  this  head.    Ch.  8. 

(i)  See  note;  {a)  page  lo.  > 
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ef  Lruy^  ^^&i  ^ju^  in  narves  in^mfiniy  sA  iofiium^ 
Livy,  lib.  %s.  "  tetnp^afifoe  vij  puUicp  ferkuk  epm:^  But 
^P*  ^9*  with  all  deference  to  fa  great  a  mpie)  this  feems 
tp  be^r  no  refemblance  to  the  contraft  of  mfurance  ; 
for  it  18  aothing  more  than  every  vett  regulated 
jtate  is  bound  to  do  by  the  ties  of  natural  juftice. 
It  is  equitable  and  right,  that  thofe,  who,  in  timet 
of  pubUc  danger,  appropriate  iheir  private  weahli 
to  the  advancement  of  the  public  fervice,  fliouid 
be  reunburfed  from  the  purfe  of  the  ftate  for  the 
private  loflfes  they  may  fuftain.  Hiis  indeed  is  the 
rule  of  condu^l  between  man  and  man ;  for  when 
one  man  purchafes  goods  of  another  to  be  fent 
abroad,  was  it  ever  fuppofed  that  tk«  feller  was  to 
run  the  rifle  of  the  voyage  ;  or  that  if  the  goods 
periflied,  he  was  never  to  be  paid  ?  If  fuch  a  doc* 
trine  were  to  prev^  in  any  country,  the  ftate  could 
only  be  fupplied  with  neceflaries  in  tune  of  war,  by 
means  of  extortion,  rapine,  and  violence. 

Traits  des  Another  inftance  given  by  Emerig$n  is  a  ftory, 
^Jy^uJ^'a"'  ^^^^  ^  ^^  recorded  by  Lwy,  of  fome  men  who 
cap:  V  '  *^*  vcre  charged  with  the  care  of  exporting  provifions 
for  the  army,  and  who,  qm  fuNicum  ffrioilum  erat 
ft  vi  tmpe/iati$  in  Hsy  qu^  forfartntur  ad  exercitus^ 
endeavoured  by  fraud  to  deftroy  the  (hip,  and 
then  told  the  direftors  of  the  ftate,  that  many  very 
valuable  articles  wereon  board  j  whereas  they  ha4 
taken  care  to  fend  04t  very  old,  rotten  fhips,  i^ 
which  were  a  few  commodities,  and  thofe  of 
fmall  value.  That  part  of  this  ftory  which  is  ma-r 
terial  to  the  prefent  inquiry,  has  already  met  with 
an  anfwer  in  what  was  faid  upon  the  laft  quotation ; 
and  the  propriety  of  a  government's  indenmifying 

thofc 


IHTR  OPUCTION,  ^ 


<ftefis  mbo  td^  faSex  in  tiie  puibttc  ferrice,  is  not 
IK  all  aiter«d  bj  the  ini(c<H)da^  qi  fpme  Mi% 
^ink.  (tf) 

The  WKxt  MlaAce  Is  ftom  oAe  of  €Uer(f%  qpiftleK^  Epiftoh  m1 


fmd  is  of  a  diffident  latare  from  thofe  l^il  inendon-  ^^"^^^^^^ 
ed }  beca^fe  here  (T/^^^  feems  to  v]|h  tba;  the  prop- 17.  ** 
erty  in  que^oa  fliould  -be  feiciiHred^  not  ppfy  for 
hiiiatrelf^  but  alfp  for  ^  people  pf  i2^/nr.     Cicer^ 
having  gained  a  vidory  in  CHidaj  and  the  civil  v^r 
))etveeen  C^r  wd  Pompey  being  then  a  matter  al- Fergofopft 
faioft    unavoidable,  wrote  to   Capimus  Saliii/Hut  at|^^^|^^^ 
"    ^,  in  which   letter   h^   ufes  tfaefe    words  :(x)ok4*  cb-i, 


^Laodicea  me  prades  accepttarum  Mriitr$r  Minis  fe^ 
^  ami^e  puUiaej  ut  ei  mibi  etpopulo  anOum  Jii^ue  vec^ 
^  tm-a  perictdo"  From  dus  paflage  it  is  inferred  that 
Ckenf  allodes  to  m  infunmce*  I  oym^  from  the 
leeatiing  of  the  word  pr^Sy  and  from  die  ^tuatioQ 
of  ^ffidrs  at  RmCf  It  feems  as  if  Cker0  wiflied  rath- 
er^ to  fiivd  fbme  fecvtre  and  fubftantial  perf<m  at 
t^dodicea^  inwfaofe  o^e  and  cuftpdy  he  nnght  leave 
this  money  dU  loote  pe^eable  dines;  pnd  it  if 
very  unlikely  that  in  f^ch  a  troublelpm^^  con]un£hire 
he  (bould  be  defirous  of  brining  >^  great  treafure 
to  the  fcene  of  &£don  and  confufipn,  efpecially  as, 
in  a  letter  to  his  friend  Jittlcm^  he  declares  himfelf  Cicero  ad 
at  a  grpat  lofs  to  know  what  line  of  condud  i^c^T^Sl^^ 
(>iight  to  purfue«     But  even  if  he  wUhed  to  bring  it 

*     '        * ^ • t9 

(4)  It  hss  been  truly  obferved  by  Mr.  Millar  (lor  an  account 
of  whofe  work  upon  infurances  fee  the  preface  to  tl;e  ftcond  edi- 
tion) that  in  thefe  inftances  from  the  Roman  hiftorians,  no  men- 
tion is  made  of  a  premium  paid  by  the  merchant  for  the  hazard 
undertaken ;  and  that  they  are  rather  to  be  confidered  as  exam* 
{)les  of  a  bpunty  offered  by  the  pul:tlicy  t^  of  a  mutual  contr^d^        , 
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to  Rome  J  the  mode  he  propofed  feems  more  like  the 
modem  bill  of  exchange,  thaa  a  policy  of  infur- 
aiice.(j)  Befides,  unlefs  this  fpedes  of  contraS: 
Vi2&  at  that  time  tolerably  well  miderftood,  Sallufiy 
the  perfon  to  whom  he  wrote,  would  have  found 
confiderable  difficulty  in  comprehending  his  mean* 
ing  from  the  fingle  fentence  in  his  letter  which  has 
been  mentioned ;  and  if  it  were  well  known,  is  it 
poifible  to  fuppofe  it  would  not  have  obtained  a 
place  m  tbdr  code  of  laws  ?  * 

« 

MoDoy.  But  the  paflage  upon  which  thofe,  who  contend 

^^^^*  for  the  antiquity  of  this  branch  of  commerce,  have 
chie;0y  relied,  is  one  to  be  found  in  Suetonius^  in  the 
eighteenth  chapter  of  hb  life  of  Tiberius  Claudius-^ 
the  fifth  emperor  of  Rome*  "  Negotiatoribus  certa 
lucra  prop^uiU  fi^cepio  in  fe  damnoy  fi  cui  quid  per 
Umpeftaies  auidiJfetJ!^  This  fentence  wholly  uncon- 
neded  feems  to  convey  fuch  an  idea ;  but  we  muit 
attend  to  the  context  in  order  to  underftand  it. 
This  relates  merely  to  the  com  trade ;  for  as  the 
Rmatf  territory  was  not  fufficient  to  fupply  enough 
for  the  confumption  of  the  city,  it  became  abfolutely 
neceflary  to  give  great  encouragement  to  this  branch 
of  commerce  :  nay,  it  was  a  political,  not  a  mer- 
cantile  concern }    for   the   very  e^l&ftence  of  the 

empire 

{a)  Since  I  publUhed  the  firft  edTtion  of  this  work  I  have  Took* 
cd  into  Melmotb's  tranflation  of  Cirero's  epiftles ;  and  I  am  hap- 
py to  find»  thaty  without  knowing  I  had  fuch  an  authority}  I  have 
put  the  fame  fenfe  upon  this  paflage  which  that  elegant  tranflator 
had  done  before  me.  The  whole  fentence  is  tranflated  thus  : 
**  I  purpofe  to  leave  the  money  at  Laodicea»  which  ihall  arife 
*«  from  the  fale  of  thofe  fpoils,  and  to  takefecurity  for  its  bein^ 
<*  paid  in  Rome  ;  in  order  to  avoid  the  hazard,  both  to  myfelf 
♦*  and  the  Commonwealth,  of  cofiveying  it  in  fpecic/* 
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empire  depended  upon  it.  It  was  this  circumftance 
which  induced  the  emperor  to  pay  fuch  i  regard  to 
this  branch  of  trade,  to  propofe  bounties,  and  to. 
confer  certain  privileges,  the  certa  lucra^  of  which 
Suetonius  fpeaks,  upon  thofe  who  would  venture  out 
to  fea  for  the  public  fervice  in  the  midft  of  winter. 
Dr.  Taylor  tells  us,  that  a  private  confideration  alfo  civil  Law, 
had  fome  weight  with  Claudius  upon  this  occafion  ;  ^'  ^^^' 
for  that  once,  in  a  great  fcarcity  of  provifions,  he 
was  attacked  in  the  forum  by  the  populace,  and  fo 
diiagreeably  treated  with  abufe,  and  crufts  of  ftale 
bread,  that  he  with  great  difficuhy  efcaped  through 
fome  private  pafTage ;  from  which  time  he  made  it 
bis  great  care  and  concern  to  get  corn  imported, 
even  in  the  winter.  As  to  the  rilk,  which  Suetonius 
fays  the  emperor  took  upon  himfelf,  it  is  to  be  ob- 
ferved,  that  although  the  ihips  were  private  proper- 
ty, yet  they  would  not  have  gone  to  fea  in  the 
dangerous  feafons  they  did,  had  it  not  been  for  the 
public  Jervicc,  and  to  provide  provifions  for  the  ufe 
of  the  whole  city.  This  being  the  cafe,  we  have 
already  fbewn,  that  it  would  be  contrary  to  the  Hrd 
principles  of  ju (lice  and  equity,  and  to  the  pradica 
followed  at  this  day  by  all  governments  which  are 
founded  on  juft  principles,  to  allow  fuch  loffes  to 
fall  upon  individuals.  (^)  From  what  has  been  faid  Grotlus  de 
it  appears  evident,  that  the  Romans  had  no  knowl- li^^^.  c^ap.'iz. 
edge  of  infurances  ;  in  addition  to  which,  both  Gro-.^-  3- 
tim  and   Bynkerjhoek  have  exprefsly  declared,   that  jdris  PubLii 

among  ^^^•^•^•^P-*'" 

[a)  The  obfervations  here  made  fecm,  upon  examination,  to 
be  agreeable  to  the  ideas  of  Dr.  Taylor^  the  prelldent  Moutcfi 
qtiieiiy  and  Mr.  Sdoniberg^  upon  the  iame  fubje^.  See  alfo  tlic 
opinion  of  a  learned  civilian,  Largcnheck  of  Hamburgh^  in  Maf 
gtn*s  Effay  on  Infurances.     Vol.  i.  p.  x.  • 
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among  the   ancients  this    contract  was  unknown ; 

the  latter  of  whom  ufes  thefe  expreffions :  "  Adeo 
tamen  ille  contradus  olivi  fuit  incogniius,  ut  nee  no^ 
men  ejusj  nee  rem  ipfam  in  jure  Romano  deprehen* 
das:\a) 


cc 


But  to  whatever  degree  of  excellence  the  Romans 
attained  either  in  literature,  commerce,  or  any  of 
the  refined  arts,  they  all  vifibly  declined  when  the 
Roman  empire  was  over-run  by  the  barbarians ;  or, 
perhaps  it  may  be  faid  with  greater  propriety,  that 
they  were  overwhelmed  and  loft  with  that  power 
which  had  raifed  them  to  be  the  objed:  of  public 
attention  and  notice.  For  in  times  of  public  ruin 
and  defolation,  when  war  rears  its  ftandard,  lays 
wafte  cities,  and  tramples  on  the  nobleft  improve- 
ments, it  is  impofllble  for  commerce  to  hold  its  fta* 

tion^ 

(tf)  B7  a  late  work  of  M,  De  Pauwt  entitled  Reckerches 
Philofophiques  fur  Us  Grecsj  it  is  manifeft  that  the  Athenians  were 
well  acquainted  with  the  nature  of  bills  of  exchange  ;  and  this 
learned  foreigner  feems  to  think  it  a  matter  of  uncertainty  whe- 
ther the  tnfurances  of  (hips  was  ever  prad^ifed  among  them  :  but 
he  fays  it  is  clear  that  barratry  was  not  unknown  to  them.  I 
am  inclined,  however,  to  think  with  Grotius  2.nd  Bynkerjhoek^ 
ithat  this  contract  was  as  much  unknown  to  that  great  people 
as  to  the  reft  of  the  ancient  world.  If  this  had  not  been  the  cafe, 
can  it  be  fuppofed  that  we  fhould  find  no  trace  of  it  in  their  hif- 
tory,  the  fpeeches  of  their  orators,  or  their  laws  ?  Is  it  not  as 
likely  to  have  been  mentioned  as  bills  of  exchange  ;  and  partic« 
ularly  when  barratry  was  mentioned,  if  this  contract  had  had 
an  eziftence,  would  it  not  have  been  ftated,  on  whom  the  loTs 
was  to  &11 }  Beildes,  the  inftance  given  of  barratry  by  M.  Dg 
Paunu  is  not  what  we  call  barratry  in  England  i  for  the  cafe 
put  is  a  cafe  of  fraud  committed  by  the  owners,  who,  by  the 
law  of  England^  cannot  commit  barratry,  nvhich  is  a  criminal  a^ 
of  the  captain^  tQ  the  prejudice  efbii  QWicrs^  and  without  their  priih 
itj  or  eottfent. 
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fbn,  or  to  flourilh  in  the  midft  of  contentbn  and 
tumult. 

It  18  the  ohfervation  of  a  profound  modem  hifto*  Hume's  WIL 
rian,  that  there  is  an  uJtimate  point  of  depreifion,  as  ^ 
well  as  of  exaltation,  from  which  human  affairs  nat- 
urally return  in  a  contrary  progrefs,  and  beyond 
which  they  feldom  pafs  in  their  advancement  of  de- 
cline. This  was  the  cafe  with  refped  to  commerce. 
When  the  repeated  incurfions  of  the  Barbarians 
had  ravaged  the  Roman  empire,  and  had  checked 
every  liberal  improvement,  fome  people,  forced  by 
neceflity,  or  led  by  inclination,  took  flielter  in  a  few 
marihy  iflands  that  by  near  the  coaft  of  baly^  and 
which  would  never  have  been  thought  worth  inhab- 
iting in  time  of  peace.  This  happened  in  the  fixth 
century  j  and  at  the  firft  fettling  of  thefe  wanderers, 
they  had  certainly  no  other  objed  in  view,  than 
that  of  living  in  a  tolerable  degree  of  fecurity  from 
their  enemies,  and  of  procuring  a  moderate  fub- 
fiftence.  As  thefe  iflands  were  divided  from  each 
other  by  narrow  channels,  and  thoie  channels  were 
fi>  encumbered  by  (hallows,  that  it  waa  impoffible 
for  ftrangers  to  navigate  them,  they  found  that  fe*  Anderfon^ 
curity  which  they  wiflied ;  and  by  uniting  among  o^mieroL 
themielves  for  the  fake  of  improving  their  condi^  foi.  vol  i. 
tion,  they  became  in  the  eighth  century  a  well^'*^*^ 
ellabliibed  republic.  This,  though  it  may  appear 
itrange,  was  the  origin  of  the  famous  republic  of 
Venkcj  which  foon  became  a*  great  commercial 
power;  for,  from  the  firfl  moment  that  thofe 
people  took  poffeffion  of  the  iflands,  neceflity  mado 
them  extremely  attentive  to  commerce ;  the  firft  be- 
pnning  of  which  was   naturally  iiflung.     Next  tp 
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fifhing,  they  began  to  trade  ia  ialt,  many  pita  of 
which  were  difcovered  in  their  own  iflands ;  and  at 
laft  their  city  gradually  became  the  magazine  for 
the  merchandize  of  the  neighbouring  continent  on 
all  fides,  and"  they  themfelves  the  general  carriers 
of  Europe.  Thus  to  the  people  of  Italy^  and  to 
thofe  of  Venice  and  Genoa  in  particular,  we  are  to 
attribute  the  re-eftablifhment  of  commerce.  Of 
the  caufes  which  contributed  to  its  revival,  it  re- 
mains to  fpeak. 

Various  caufes  concurred  to  revive  the  fpirit  of 
commerce^  and  to  renew,  in  fome  degree,  that  iii* 
tercourfe  between  nations,  which,  during  the  period 
of  Gothic  ignorance  and  barbarity,  had  been  mucU 
interrupted.  The  religious  wars  of  the  eleventh 
century,  called  the  Crufades,  by  leading  many  from 
every  part  of  Europe  into  AJia^  opened  air  eztenfive 
comnunication  between  the  Eaft  and  Weil  ;  and 
though  the  avowed  purpofe  of  thefe  expeditions 
was  conqueft,  and  not  commerce  ;  though  the  iiTue 
of  them  proved  as  unfortunate,  as  the  modves  of 
undertaking  them  were  wild  and  enthufiaflic,  yet 
>  their  commercial  eifeds  were  beneficial  and  lailing« 

For  the  firft  armies,  which  ranged  themfelves  un- 
der the  banner  of  the  Crofs,  havinig  been  led 
through  a  vaft  extent  of  country,  and  having  fuf- 
fered  ib  much  from  the  length  of  the  march,  and 
the  barbarifoi  and  inhofpitality  of  the  people  inhab- 
iting thofe  countries  through  which  they  travel- 
led,  others  were  deterred  from  taking  the  fame 
Robertfon's  courfe  5  and  chofe  rather  to  go  by  fea,  than  en- 
View  of  Soci-  counter  fo  many  hardflups.  Veiuce^  Genoa j  and  Pj/Zr, 
furniihed  the  tranfports  to  convey  the  troops  :  and 

it 
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it  is  reported,  that  the  funis  were  immcnfe  ivhick 
they  receiTed  merely  for  freight.  Befides  this,  the , 
Crufaders  contraQied  with  them  for  fupplies  of  mil- 
itary ftores  and  provifions ;  their  fleets  hovered 
on  the  coaft  ;  and  by  fupplying  the  army  with 
whatever  was  wanting,  they  engrofled  all  the  ad- 
vantages arising  from  this  branch  of  commerce. 
Thefe  States  were  alfo  benefited  by  the  fuccefs 
which  attended  the  arms  of  thefe  religious  and 
enthufiaflrc  heroes ;  for  there  are  charters  yet  ^xtantj 
containing  grants  to  the  Venetians^  Pi/ansy  and 
Genoe/e^  of  great  privileges  in  the  various  fettle- 
xftents,  which  the  ChriAians  had  gained  in  Afia. 
When  the  Crufaders  feized  Cmjimiiinopley  the  VerW" 
iiansj  who  had  planntid  ij^t  enterprize,  transferred 
to  their  own  State  many  of  the  valuable  branches 
of  commerce,  which  had  formerly  centered  in  C<m- 
Jiantint^k.  Another  great  caufe  of  the  revival  of 
commerce,  was  the  invention  of  the  Mariner's  Com- 
pafs,  which,  by  rendering  navigatiom  more  fecure, 
as  well  as  more  adventurous,  facilitated  the  com- 
munications between  remote  nations,  and  brought 
them  nearer  to  each  other.  The  honour  of  this  Hu€t  Traiti 
invention,  fo  beneficial  to  mankind,  has  been  d«  Ancfens*^*' 
claimed  by  the  French  ;  and  their  claim  has  been  ^ap.  lo. 
afltowed   by  feveral  authors,   and  maintained  by  aniftoryof 

celebrated   writer  of  their  own.      In   this   opinion  r?"!!?!'^^^!  - 
.  ,       ,  ,  -•  ,  -  '^.  ,      tol. edit  vol.1. 

perhaps  national  partiality  may  have  fome  weight,  p.  144. 
Moft  authors,  however,  agree  that  the  inventor  was 
Vla^io  de  Gioia^  a  native  of  Amalfi^  an  ancient  com- 
mercial citv  in  the  kingdom  of  Naples,  (a) 

It 

(a)  It  appears  from  Anderforh  that  fome  people  had  lup- Andcribn's 
pofcd  that  the  conquefts  of  Charlemagne  in  Italy^  towards  the  £^|^  ^^^ 
cod  of  the  8th  centmy^  and  bis  iubfequent  eftablifhment  of 

Chrlllianity 
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It  13  evident,  that  almoft  all  the  commerce  of 
Europe^  in  thofe  days,  centered  amongft  the  Italians^ 
As  they  at  that  time  carried  on  and  eftablifhed  a 
regular  trade  with  the  Eaft  in  the  ports  of  EgypU 
and  drew  from  thence  all  the  rich  produce  of  In-  . 
dia  ;  it  Is  reafonable  to  Aippofe,  that,  in  order  to 
fupport  fo  extenfive  a^  commerce,  thefe  induftrious 
and  ingenious  people  were  the  firft.  who  introduced 

\  infurances  into  the  fyflem  of  mercantile  affairs.     It 

is  true,  there  is  no  direft  authority  to  warrant  a 
pofirive  affertion,  that  they  were  the  inventors  of 

!■■  this    kind  of  contra^ :  but  it  is  certain,  that  the 

knowledge  of  it  came  with  them  into  the  different 
maritime  -  States,  in  which  parties  of  them  fettled  : 
and  when  it  is  admitted  t^t  they  were  the  carriers^ 
manufadurers,  and  bankers  of  Europe^  it  is  proba- 
ble that  they  alfo  led  the  way  to  the  eftablifliment 
of  a  contrady  which  is  fo  eflentially  neceifary  to  the 
fupport  and  cultivation  of  commerce.  It  has,  how- 
ever, been  afferted  by  writers  of  the  Fnncb  nation, 
{a)  that  infurance  dates  its  origin  in  the  year  11829 
Monf.Sarary  and  that  it  was  introduced  by  the  Jews^  who  were 
L^^^d*^'  banifhed  from  France  about  that  period^  and  who 
^  {.  art.  I.'  took  that  method  to  fecilitate  and  fecure  the  remo- 
val of  their  effefts.  They  proceed  to  fay,  that  the 
Lombards^   who   were    not  idle   ipeftators   of   this 

contrivance, 

Chriftianity  in  the  Wefiem  and  Northern  parts  of  Germany^  con* 
tributed  greatly  to  the  revival  of  commerce.  In  what  I  have 
faid  upon  this  fubjc<9:,  I  chofe  rather  fo  follow  the  fteps  of  a  very 
cUgant  and  profound  hiftorian  of  modem  times.  Rshertfirft 
View  of  Society,  ficc. 

{a)  Anderfon  faySf.  the  Ji^s  were  Va^tiiihed  from  FrMna,  in 
1143.  Anderfon*^  Hiftory  of  Commerce}  voL  i.  p«  8s.  But  X 
1)eUeYC  fucb  an  ^vept  twice  took  pls^ce  in  th^t  kingdotn* 


1  NT  RODUCTIOR  xxvii 

contrlvapce,  adopted  i%  and  in  a  fhort  time  im« 
proved  it  confiderably.  It  is  not  very  neceflary  to 
inquire  into  the  truth*  of  this  h&y  nor  indeed  are 
there  materials  to  enable  us  to  do  fo  :  but  it  is 
obfervable  that  the  Prefident  Montefquieu  mentions  Bfprit  des 
that  the  Jews  upon  this  occafion  invented  bills  of  c.  ^!  ^'  *'" 
exchange  ;  but  does  not  £ay  a  fyllable  of  policies 
of  infurance.  It  is  agreed^  however,  that  if  the 
Lombards  were  not  the  inventors,  they  were  at  leail: 
the  firfl  who  brought  the  contra£^  of  infurance  to 
*perfedion>  and  introduced  it  to  the  world,  (a) 

Before  we  come  to  coniider  the  amazing  im- 
provements which  have  taken  place,  with  refped  to 
this  branch  of  commerce,  in  our  own  country,  in 
thefe  days,  it  will  be  expected  that  fome  notice 
Ihoiild  be  taken  of  thofe  maritime  codes,  and  naval 
regulations,  ^bich  have  diftinguifhed  the  moderot 
no  lefs  than  the  law&  of  Rhodes  did  the  ancient 
vrorld. 

To  the  people  of  Amalfi  we  are  indebted  as  well 
for  the  firfl:  code  of  modern  fea  laws,  as  for  the  in- 
vention of  the  compafs.  We  learp  from  Jnderfon^  VoL  L  p.  5!. 
that  the  city  of  Anutlfij  fo  long  ago  as  the  year 
1020,  was  fo  famous  for  its  merchants  and  (hips, 
that  its  inhahmints  at  that  time  obtained  from  the 
Calijph  of  E^ypt  a  lafe  condufl:,  to  enable  them  to 

trade 

> 

(«)  I  am  awsir^  that  feveral  learned  men  are  of  epinien)  that 
sifurances  were  of  an  earlier  date  than  is  here  afbib^  to  them* 
On  a  fnbjed  where  fo  much  ofafcttrity  muft  neceflarily  €xift»  I 
sun  by  no  means  tenacious  of  my  opinion ;  but  the  inclination 
of  my  mind  is  to  adhere  to  the  idea  that  |he  Lombardi  wcr^  tl^ 
taventors.    See  alfo  Mr.  MiUaf%  Intrpduftioi^ 
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Trade  freely  iri  all  his  dominions  ;  ani  they  aFd 
received  from  him  feveral  other  diftinguifhfecf*  finvi-. 
leges.  It  tvas  towards  the  clofe  of  that  century, 
that  they  promulgated  their  fyfteih  of  marine  law, 
which,  fiom  the  place  of  its  compilation,  received 
•  the  den'oftiiriatioii  of  Tabula  Amalfitaha.  This  ta- 
ble fupeffeded  in  a  gteat  meafure  the  ancient  Jus 
RJoodianum  ;  ^nd  its  authority  was  acknowledged  by 
all  the  States  of  Itaiy^  for  fome  centuries.  But  a[s 
trade  iiicreafed  very  rapidly  in  other  cities  on  tfie 
coaft'of  \\\t  Mediierrafivan  fea,  they  bccafine  unwil- 
ling to  receive  laws  from  a  aeighbouring  State, 
^  which   fhey  noW  equalled,  if  not  furpaffed,   in  the 

extent  of  their  naval  tftablifhments.  Every  one, 
therefore,  bfegah  to  efeft  d  tribuAal,  in  order  to 
decide  all  coxitl-bverted  points,  according  to  laws 
peculiar  to  itfelif;  but  ftlll  referring,  in  matters  oF 
ftigher  mon\ent,  to  the  forrtier  rule  qf  aflion,  the 
Amalfiian  to^t:  From  fiich  a  variety  of  laws,  as 
muft  neceflarily  be  the  confequence  of  each  of  the 
Jtaitan.  Stajtes  becoming  its  own  legiflator,  fb  much 
jdiforder.  and  confufion  arofe^    that  geiieral   conve- 

. .  ,  ;  .  Xiience  at  lafl  compelled  them  to  do  that,  which 
jealoufy  of  each  others  power  and  growing  com- 
merce would  for  ever  have  prevented  them  from 
ending  ;  and  at  a  general  affembly  it  was  agreed 
^o  digell  the  laws  of  all  the  feparate  communities  into 
pne  body.  Every  regulation,  therefore,  which  was 
thought  to  be  founded  in  juflice,  either  in  the  laws 
of  Ma^Jiilksj  Pifoj  Genoa^  Venice,  or  Barcelona^  was 
coUed:ed  into  one  mafs,  and  publiflred  in  the  14th 
century,  under  the  title  of  Cmfoldto  dil  Mare.      A 

llubner.        ^French   writer   Siir  fa  Sdifte  des   Batimen$    neidres^ 
fpcaks  of  this  produftian  in  a  very  unfavourable  way ; 

and 


} 


ind  calls  it  a  rude  ilUfotm^^d  ihsflS  of  xnaritiitie  and 

pofitive  regulations,   of  ordinances   of  the  middle 

ages,  and  of  private  decifioris.     Indeed  when  W6 

confider  that  this  was  a  compilation  from  the  va- 

rions   regulations  of   fo  many  different  States^  it 

could  not  excite  much  furprife,  if  it  really  merited 

the  cenfure  of  this  author.    But  upon  exaifnination,  il 

is  St  work  of  confiderable  merit ;  the  decifions  it  coik 

tains  are  founded  on  the  laws  of  nations ;  it   baft  Vinojus  m 

been  received  skixd  allowed  to  have  the  fore*  of  l4^  fn«^'""' 

in  every  part  of  Italy;  and  it  is  the  fource  from 

whence  the  people  of  that  country,  as  Wett  as  thoft 

of  Spain  and  France^  have  been  faid  to  derive  many 

t)f    their  beft  marine  regulations.     Unfortunately  Emcngon, 

too,  £merigon  hzs  difcovertiJ,  that  becaiife  one  rf  P^^*^^»  ^*  ^' 

the    chapters  in  the   Confolaid  del  Mare  overturns 

fome  favourite  fyftem  of  this  learned  author,  he  i« 

out  of  humour  with  the  whole  cortpofition.    On* 

thing,  however,  is  clear,  that  neither  the  Confolato 

tlcl  Mare^  nor  the  Amalfitan  code,  uport  which  it  is 

founded,  contains  any  thing  up6n  in(urahce  law,  lb 

that  we  hate  here  another  coniirmation  of  the  Idea, 

that   this  contraft  vas  not  a  produ^'on  of  very 

ancient  times^.  (a). 

The  fprit  of  commerce  was  not,  however,  con- 
fined to  the  South  parts  of  Europe  ;  it  now  began 
to  extend  itfclf  among  the  inhabitants  of  the  Wef- 
tern  coafts.  But  whatever  maritime  regulations 
they  might  have  eftablifhed  among  themfelves,  they  ^ 

were 

(/t)  In  u'bat  I  have  faid  npon  the  Amalfitan  codt,  I  have 
found  myfclf  extremely  indebted  to  Mr.  Schomber^s  very  inge- 
nious obfervations  upon  that  fubje^,  in  his  treatife  on  the  ZDari* 
time  laws  of  RJwdes. 
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were  found  not  to  be  fufficiently  eztenfive  for  the 

commercial  intercourfe  which  began  to  take  place 

in  thofe  countries  in  the  cburfe  of  the  1 2th  century. 

Accordingly,    about  the  year   1x94,    Richard  the 

Firft,  king  of  England^  on  hit  return  from  his  wild 

expedition  to  the  Holy  Landj  having  ft  aid  to  rq>ofe 

himfelf  for  fome  time  at  the  ifle  of  Oleron,  in  the 

Bay  of  Bifa^j  an  ifland  which  he  inherited  in  right 

of  his  mother,  whofe  portion  it  was  in  marriage 

with  his  father  Henry  the  Second,  gave  orders  for 

Schomberg's  the  comfHlation  of  a  niaiitime  code«    Some  authors 

^^Rhod^  fuppofe  that  the  hardfhips  and  dangers,  to  which,  in 

Laws.  the  courfe  of  his  expedition,  he  law  adventurers  by 

'  fea  were  espofed,  induced  him  to  promulgate  a  law, 

by  which  their  condition  might  be  rendered  more 

Sir  Philip      comfortable^      Others  imagine,,  and  probably  their 

obf^^**      fuppofition  is  better  founded,  that  the  great  inter- 

the  Doia.  of  comfe  between  his  Englifh  and  French  fubjeds,  and 

.  the  Sea,^  c  4-  th^jy  allies,  required  a  certain  general  fyftem  of  fea  law, 

for  the  more  fpeedy  and  impartial  determination  of 
all  difputes  which  might  occafionally  arife.  The 
laws  of  Olermij  therefore^  which  are  in  fubftance 
but  an  abftrad:  of  the  old  Rbodian  laws^  with  fome 
additions  and  alterations,  accoounodated  to  the 
.pradice  of  that  age,  and  the  cuflfoms  of  the  Weft- 
ern  nations,  were  propofed  as  a  common  ftandard 
and  meafure  for  the  more  equal  diftribution  of  juf- 
tice  amongft  the  people  of  di£Ferent  governments. 
Thefe  excellent  regulations  were  fo  much  efteemed, 
that  they  hare  been  the  model  on  which  all  mod- 
em fea  laws  have  been  founded  ;  and  two  dlf- 
tinguiOied  nations  have  contended  for  the  honour 
of  their  produftion.  France^  jealous  of  the  luftre. 
which  the  £;7^/^  juftly  derive  from  the  produdion 

of 
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of  tlm  code,  whfa  much  anxiety  claimg  this  honour 
to  heifelf  ;    and  very    diilinguiflied    authors  have 
ftood  forth  the  champions  of  her  claim.    The  fub-  cicinc  Con^ 
fiance   of  their  argument  is,  that  Eleanor j  wife  of  MTr?p.V^* 
Henrf  2d  king  of  England^  and  Duchefs  of  Guyenne^  Valin.  Eme- 
letuming  from  the  Holy  Land,  and  haying  feen  the  ^^^^ 
beneficial  effeds  of  the  Confolai^  del  Mare^  ordered 
the  firft  draught  of  the  judgments  or  laws  of  Okrm 
to  1)6  made  :  that  her  fin  Richard  the  Eirji^  return^ 
jmg  from  the  Jkmi  eKpedititm,  enlarged  and  improved 
what  his  mother  had  begun :   that  they  were  cer* 
tainly  intended  for  the  ufe  of  the  French  merely, 
becaufe  they  were  written  in  the  old  Gafcon  French^ 
without  any  vizture  of  the  Norman  or  Englijb  Ian* 
guages  ;  that  they  conftantly  refer  for  examples  of 
Toyages  to  Bourdeauxj    St   Maloy  and  other   fea* 
ports  in  Frmce  ;   never  to  the  Tiamesy  or  to  any 
port  of  England  or  Ireland ;  and  that  they  were  made 
by  a  Duchefs  and  Duke  of  Guyenne^  for  Guyenne^ 
and  not  for  their  kingdom  of  England^     One  of  VaEo^ 
thefe  learned  writers  adds  a  reafon,  which  he  thinks 
yerj  conclufive,  to  prove  that  thefe  laws  were  of 
French  extraction ;    namely,  that,  from   their  iirft 
appearance,  their  decifions  have  been  treated  with 
extreme  refpeft  in  the  courts  of  Frmce^ 

In  thefe  days,  it  is  very  immaterial  whether  France 
or  England  is  entitled  to  the  honour  they  refpeft* 
tvely  claim,  and  I  fliall  not  tire  the  deader  with  any 
argument  upon  the  point,  (a) 

Anderfon 

(n)  For  the  a2f;imients  \xk4et9wa  of  the  EngUflf  claiai,  the 
mder  xuy  couTuk  Seldet^%  Mare  CUuftmh  lib.  2*  cap.  34.  Mr» 
Juft  Blackftotui^s  Cominentaries,  voL  i.  page  418.  Scbombet^g 
OUenraUoDs,  page  8& 
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Vol.  i.  p.  454.  Anderfon  in  his  hiftory  of  commerce  has  escprefely 
ftaced,  but  he  does  not  adduce  any  authority  iti  fup« 
port  of  his  opinion, '  that  the  laws  oi  Oleron  treat 
of  InfnranGes.  I  have  read  them  repieatediy  with 
the  dire&  riew  of  dtfcovering  whether  infurances 
were  of  fo  ancient  a  date  :  but  I  have  not  found  a 
£ngle  word  which  could  induce  me  to  fubfcribe  to 
fuch  an  affertion.  In  confirmation  of  my  (pinion, 
Pre&ce,  p.  Etnetigon^  fpeaking  c^  thcfe  iaws,  has  obferved,  ^'  U  n^y 
''•  ^  ejl  fat  cfif  b  tiua  du  cmtrat  d^Ajffurance^  ftn  a^arewh 

**  vtcnt  n^etUt  fa^  encore  aiors  en  ufage.^* 

.  But  white  we  pay  due  refyed:  and  veneration  to 
thofe  marltitne  regulations  which  dillinguiflied  the 
l^uthertl  and  Wefterix  parts  of  Eurof^^  it  would 
be  improper  fileatly  to  pkfs  ovet  the  laws,  which 
\fttt  bfvkined  by  ait  indaftriovs.  and  tefpefbble 
cleirac  Us  ct  body  of  pe6pte,  whd  inhabited  the  dty  of  Wijbuyy 
comumes  de  fjmous  fot  its  <!omrtie*ce,  and  renowned  %6n  the 

la  Mer,  '  • 

EmerigBft,  fhorcs  6f  the  Baltic.  '  The  merchants  of  this  dty 
carried  ^n  fo  extenfire  a  trade,  and  gave  them- 
felves  tip  fo  entirely  to  commerce,  that  they  muft 
doubttefs  have  found  a  great  inconvenience  in  hav- 
ing no  maritime  code^  to  which  they  could  refer  to' 
decide  their  difputes.  To  fuch  a  caufe  we  are  prob- 
ably indebted  for  thofe  laws  and  marine  ordinances, 
Which  bear  the  name  of  Wijbuy^  which  were  receiv- 
ed by  the  Swedes^  at  the  time  they  were  compof- 
ed,  as  a  juft  and  equitable  rule  of  adJon,  and 
which  were  long  refpefted  (and  for  aught  I  know, 
^re  to  this  day  obferved)  by  the  Germansj  Si^edes^ 
Danes,  and  by  all  the  Northern  nations  ;  although 
the  city  in  which  they  received  their  origin,  has 
long    dwindled   into    infignificancy    and    contempt. 

Ar 
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At  what  time    thefe   laws    were    compiled    is    a 
matter  of  difpute  ;  aod  different  writers  have  adopt- 
ed different  periods,  in  order  to  anfwer  their  own 
particular  ends,  or  to  advance  the  honour  of  that 
age  which  it  happened  to  be  their  bufinefs  to  extol. 
The  writers  of  the  North  pretend  that  Wijhuy  was 
a    great    commerdal  city,    in   the    9th   century ; 
from  whence  they  argue,  that  their  laws  muft  be 
of  very  high  antiquity  y  that  they  were  the  models 
irom  which  thofe  of  Olerm  were  copied,  and  that 
they  were  received  and  acknowledged  by  all  nations 
in  Europe^  even  to  the  Straits  of  Gibraltar.     On  the  Cleirac,  4. 
other  hand  it  is  anfwered,  and  with  much  ftrength 
of  reafoning,  that  the  Northern  code  is  a  tranfcript 
from  that  of  Olercn^  although  it  contains  feveral 
additions :  for  it  has  been  ihewn,  that  the  laws  of 
Oler^n  were  promulgated  by  Richard  the  Firft  a« 
bout  the  clofe  of  the  twelfth  century,  at  which  time, 
as  appears  by  the  report  of  a  Swedijh  hiftorian,  the  Olaus  Mag- 
city  of  Wifiuj  was  not  built,  nor  for  near  a  century  ^^  J**  "* 
afterwards ;  that  the  inhabitants  were  merely  ftran« 
gers  coUeded  together  from  different  parts,  who,  fo 
Jbr  from  having  any  power  or  influence  over  their 
neighbours,  were  not  abfoiute  maflcTs  of  their  own 
city.     Befides,  if  their  laws  had  been  prior  to  thofe 
of  Okrofiy  we  fl)ould  have  found  in  the  latter  feme 
regulation^  refpeding  infurances ;  becaufe  a  copyift 
never  would  have  omitted  fo  material  a  branch  of 
commercial  legillation,  the  laws  of  Wijbuy  having  ex-  Art.  66, 
prefsly  mentioned  infurances,  and  provided,  that  if 
the  merchant  obliged  the  mafter  to  infure  the  (hip, 
the  merchant  fhall.  be  obliged  to  infure  the  maller''s 
Ufe  againfl  the  hazards  of  the  fed» 

Afterwards, 
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Afterwards,  towards  the  clofe  of  the  fifteenth  ceo* , 
Robertfon's    tury,  we  find  from  hiftory,  that  many  confiderable 
^^Tz7^^'  ^  regulations  were  made  at  Barcelona  in  S^n^  refpeO:* 
cuorto  edit,    ing  marine  infurances. 

EmerigoD, , 
pref.  p.  la. 

But  if  the  laws  of  Wijbt^  were  not  prior  to  thofe 
of  Oleron^  yet  it  is  much  to  their  honour,  and 
Ihews  in  what  eftimation  they  were  held  in  the 
greateft  part  of  Europe j  that  after  having  for  a  long 
courfe  of  time  enjoyed  the  higheft  authority  in  all 
the  Northern  tribunals  for  maritime  affairs,  they  were 
thought  worthy  of  being  adopted  as  the  baiis  of 
Schomb.  Ob-  the  ordinances  of  the  Hanfeatic  League.  Of  this 
'^*  ancient  and  fstmous  confederacy  it  will  be  fufEcient 
in  this  place  to  obierve,  that  it  began  about  the^ 
Robertfim't  thirteenth  century,  and  originated  with  the  cities 
2|^.^^  of  Lubeck  and  Hamburgby  which  were  obliged  to 
alter  into  a  league  of  mutual  defence,  in  order  to  ^ 
proted  themfelves  againft  the  nations  round  the  Bal* 
iky  who  were  extremely  barbarous^  and  infefted  that  - 
fea  with  their  juracies.  Thefe  two  cities  derived 
fuch  advantages  from  their  union,  that  other  towns 
acceded  to  the  confederacy,  and  in  a  Ihort  dme^^ 
dghty  of  the  mod  confiderable  cities,  fcattered 
through  thofe  countries,  which  flretch  from  the 
bottom  of  the  Baltic  to  Cologne  upon  the  Rhine, 
joined  in  the  famous  Hanfeatic  League ;  which  be- 
came fo  formidable,  that  its  alliance  was  courted, 
and  its  enmity  dreaded  by  the  mod  powerful  mon- 
archs.  This  afTociation,  it  is  faid^  formed  the  firft 
fyftematic  plan  of  commerce  known  in  Europe: 
but  notwithftandlng  this,  thty  did  not  for  a  long 
time  publifh  any  maritime  code,  but  were  entirely 
governed  by   thofe  of  Okrm  and  Wijbuj.     At  a 

general 
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gneral  meetings  however,  held  at  Lubeck  in  the  Knricke 
year  1614,  it  was  agreed  to  extrad  from  thofe  com-  ^2bOTb.0b- 
pilatioDS  whatever  Ihould  be  thought   moft  ufeful,  for. 
and  that  it  ihould  in  future  be  the  rule  of  decifion 
in  every  contefted  point    It  was  prior  to  this  time,  RobcrtfoD't 
about  the  fourteenth  century,  that  the  members  <^^iAtt!mtL 
this  league  were  Jn  their  greateft  fpendour;   their  <»fComm. 
commerce  was  at  its  height ;  they  fuppUed  the  reft 
of  Eurcpe  with  naval  fiores,  and  they  pitched  upon 
different  towns,    the  moft  eminent  of  which  was 
Bruges  in  Flanders^  where  they  eflablifhed  ftaples^ 
in  which  their  commerce  was  regularly  carried  on. 
The  fovejreigns  of  Europe  Ipoked  up  to  the  Hanfe^ 
otic  League  with  efteem  and  admiration,  and  the 
kings  of  France  and  England  granted  them  confide- 
Table  privileges.    But  when  this  union  had  render- 
ed them  rich  and  powerful,  they  grew  arrogant  and 
overbearing,  which  induced  the  princes,  whom  they 
had  offended,  to  take  a  clofer  and  more  accurate  fume's  Hift. 
view  of  the  danger  which  might  arife  from  fuch  To).iT?p.34S9 
a  confederacy,  and  of  the  advantages  which  might  ^49* 
accrue  to  themfelves  from   the  poiTeffion  of  their 
trade.    Thefe  caufes  at  hft  concurred  to  effed  the 
decay  of  this  alliance,  which  however  is  not  whol- 
ly difiblved  at  this  day ;  as  the  cities  of  Lubecy  Ham» 
burgby  and  Bremen^  maintain  fufficient  marks  of  that 
fplendour  and  dignity  with  which  this  confederacy 
was  anciently  diftinguiihed* 

Having  thus  taken  a  brief  but  comprehenfive  view, 
of  the  moft  coniiderable  maritime  ftates  both  of  an- 
cient and  modem  times,  I  forbear  to  go  more  at 
length  into  the  hiftory  of  feveral  governments,  which 
have  publifiied  naval  r^u)ations  for  the  diredioo 

of 
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of  their  own  fubjeds ;  b^qiiife  tl)ey  afe^  only  \md- 
ing  within  their  owa  parpc^ii^  ^iilrifb:  th^y  are 
very  fimilar  to  thofe  ati»9Ut  which  fp  much  has  beea 
already  £ud ;  they  are  stU  cpUed:ed  by  Magms  ia 
the  fecoad  volunie  of .  hi$  i^0iay  oa  in%^pc^$,  and 
are  occafionally  referr/sd  to  in  the  courfe  of  the  ea- 
fuing  work.  BefidcsSt  I  h^ften  to  gii^e  an  account 
of  the  vait  improvecnepts,  which  have  been  made 
in  this  country  within  th^Cb  lafl:  thirty  years,  i^ith 
refped  to  infurances,  and  which  are  the  main  objed; 
of  this  inquiry.  It  would,  however,  i;>e  improper 
in  a  work  of  this  nature,  entirely  to  pafs  over  the 
French  oadoo,  the  maritioie  ftrength  of  which  has 
of  late  year^  confiderabiy  increafed }  and  yrhpf^ 
writers  upon  commercial  affairs  wpujd  refl^i^i;  hon* 
our  upon,  any  country. 

Few  people  underftand  the  theory  of  cpmmerce 
better  than  our  neighbours  on  ihe  Continent;  and 
yet  they  have  not  in  pradice  come  up  to  what 
might  have  been  expe&ed.  It  is  true  that  France 
from  her  fituation,  from  the  bent  of  her  people 
to  certain  manufaAures,,  from  Ae  happinefs  pf  her 
foil,  and  her  natural  advantages,  muit  be  always 
pofleiTed  of  a  great  internal  and  external  trade, 
which  muft  add  greatly  to  her  wealth,  and  render 
her  the  mofl  refpedable  power  on  the  Continent  of 
Europe.  But  the  French  do  not  naturally  poflefs 
thai;  undaunted  perfeverance,  which  is  neceflary 
for  commerce  and  colonization.  It  is  befides  a 
great  difadvantage  to  the  commerce  of  France^  that 
as  its  government  is  military,  the  profelfion  of  a 
merchant  is  not  fo  honourable  as  in  England^  fo  that 
the  Frmcb  nobility  ihink  that  it  would  be  beneath 

them 
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tbem  to  attend  to  the  drudgery  of  trade,  and  that 
it  would  degrade  their  anceftry  to  allow  any  of  their 
6ms  to  follow  the  bufinefs  of  a  merchant.  The 
confequence  of  this  is,  that  the  church,  the  law, 
and  the  army  are  ftocked  with  the  members  of 
noble  families  ;  and  the  counting-houfe  is  by  them 
entirely  deferted.  At  one  period,  indeed,  there 
was  .an  appearance  that  France  would  make  as  il- 
luftrious  a  figure  amidft  the  powers  of  Europe  in 
trade,  as  fhe  then  did  as  a  warlike  nation.  The 
period,  to  which  I  allude,  was  under  the  admin- 
iftration  of  the  famous  Colbert^  who,  next  to  Henry  vie  de  Col* 
the  Great,  may  juftly  be  ftyled  the  father  of  the  ^^^^ 
French  commerce  and  manufadures.  This  illuftri* 
oils  man,  who  was  of  Scotch  extradion,  defcended 
of  a  family  no  way  confiderable  by  its  iplendour  or 
antiquity,  raifed  himfelf  by  his  adivity,  diligence, 
and  knowledge  of  commerce,  to  the  firft  offices 
under  the  government  of  France.  Being  appointed 
to  the  fuperintendance  of  the  finances,  he  propofed 
fucb  regulations  as  brought  about  the  purpofe 
he  intended,  the  orderly  and  frugal  management 
of  them ;  and  eflablifhed  the  trade  of  France  with 
the  Eq^  and  Wefi  Indies,  from  which  fhe  has  reaped 
confiderable  benefits.  He  alfo  patronized  and  en« 
couraged  the  liberal  arts  and  fciences,  reformed  the 
courts  of  juftice,  and '  introduced  many  important 
regulations,  which  regarded  the  order  of  fociety. 
But  in  1 669,  when  appointed  fecretary  of  flate,  and 
entrufted  with  the  management  of  affairs  relating 
to  the  fea,  he  had  a  full  opportunity  of  exerting 
thofe  talents,  which  he  fo  eminently  pofTefTed,  and 
for  the  exertions  of  which  his  name  has  been  tranf-* 
mitted  with  fo  much  honour  to  pcllerity.    In  order 

£  to 
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to  gain  a  proper  infight  into   the  true  effc&s  of 

commerce  upon  the  various  nations  of  the  world, 

and  the  advantages  of  fome  particular  branches  of 

trade,  he  procured  and  employed  learned  and  dili« 

gent  men  to  inquire  into  the  commercial  hiftories 

of  cities  long  fince  deftroyed,  and  the  nature  of  the 

climate,  foil,  and  produdions  bf  the  countries  then 

rifmg  into  notice.     It  was  to  this  fpirit  of  inquiry 

in  this  famous  ftatefman,  that  the  world  is  indebted, 

iTuatHift.      as  appears  from  the  dedication,  •  for  that  very  maf« 

ct  <ii»"la  ilf'^^-*  terly  performance  upon  the  commerce  and  naviga-* 

igation  des     tion  of  the    ancients,  written  by   Htiet  bifhop  of 

Anciens,  pref.  ^^^^^^^^^  and  Sotfom,  who  is  juftly  entitled  to  a. 

high  rank  among  men  of  letters.     Colbert  having 
thus  made  ufe  of  the  labours  of  others  in  order  to 
gain  ufeful  information,  undertook  to  reftore  the 
Vie  de  Col-   navy  and  commerce  of  France  ;   and  he  completed 
all  his  fervices  by  the  publication  of  that  excellent 
body  of  Sea  laws,  known  by  the  name  of  the  Or- 
dinances of   Lewis  the   14th,    which  comprehend 
every  thing  relating  *to  naval  or  commercial  jurif« 
Llionneur     prudence ;   and  of  which  the  do6trtne  of  infurances 
f/«"^,.^«'    .  forms  a  confiderable  part.    To  its  merits  all  Europe 

torn.  7>  p.  30a*  •  *^ 

has  borne  teftimony  ;  and  the  name  of  Colbert  muft 
ever  be  mentioned  with  refped,  when  the  ordi- 
nances of  Lewis  the  14th  are  the  fubjed  of  con- 
verfation.  (^aj 

This 

fa  J  It  was  under  the  adminiftration  oiColherti  that  Uie  French 

laidthefoundation  of  ^^^^  on  the  hanks  of  theriveriS/.  jL«wr/ff£v; 

L'Honneur     ^^^  he  performed  a  work^  which,  (ays  a  French  hiftorian,  even 

Francois,  par  in  the  eyes  of  Richelieu^  feemed  to  furpafs  human  power  ;  and 

lomf  rf  *^^'    that  was  to  effcft  a  junftion  between  the  Atlantic  and  the  MediUr^ 

p.  302.  ranean  by  means  of  a  canal,  the  execution  of  which  attraded  the 

admiration  of  Europe^  and  added  much  to  the  fplexidour  of 

French  commerce. 
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This  ordinance  has  had  the  good  fortune  to  meet 
tvith  a  laborious  commentator  in  Valin^  who,  being 
thoroughly  fenfible  of  the  advantages  which  his 
country  mud  neceffarily  derive  from  fuch  an  excel- 
lent code,  has,  with  a  degree*  of  labour  and  induf- 
try  Mrhich  excite  our  admiration,  and  which  are 
highly  deferving  of  imitation,  plac'ed  it  in  the  mofl: 
favourable  point  of  view  ;  has  cleared  up  every  ob- 
fcurity,  by  tracing  thefe  laws  to  their  ancient 
(burces,  and  by  a  full  inveftigation  of  old  ordi-> 
nances,  and  the  deciiions  of  former  tribunals,  has 
added  much  to  the  mafs  of  learning  upon  fubje£ts 
of  this  nature.  But  .of  all  the  fources,  from  which 
modem  French  legiflators  could  derive  the  moil 
eflential  information,  the  famous  treatife  called 
^^  Le  Gtudm**  was  the  chief.  This  traft  was  re- 
pnbliflied  by  Cleiracy  who  pays  a  due  compliment  cleirac, 
to  its  merits,  in  his  work  upon  the  Ufages  and  ^*  *'^* 
Cuftoms  of  the  Sea  :  and  although  in  its  ftyle  s^ 
manner  it  certainly  favours  of  the  ruft  of  antiquity  i 
yet  it  contains  the  true  principles  of  naval  juriC* 
prudence.  If  the  fiyle  be  antiquated,  and  the  text 
be  corrupted  in  fome  places,  yet  the  treatife  is  ftill 
valuable  by  the  wifdom,  which  fhines  through  the 
whole,  and  the  number  of  decifions,  which  it  con- 
tains. 

Upon  this  occaiion  let  me  not  forget  to  take 
proper  notice  of  two  very  modern  and  diftinguiihed 
French  writers,  M.  Pothier  and  M.  Emerigpn.  The 
former  of  thefe  has  written  admirable  diiTertations 
upon  every  fpecies  of  exprefs  and  implied  contra£ls, 
and  amongft  the  reft  upon  that  of  infurance  ;  he 
has  confidered   his   various   fubjefh  with  fo  much 

£  a  clearnds 
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Pothier,  3. 
torn.  daod. 
p.  I. 


dearnefs  and  perfpicuity,  and  has  produced  fo 
many  appofite  examples  in  fupport  of  the  pofidons 
he  advances^,  that  they  greatly  contribute  to  the 
advancement  of  the  knowledge  of  this  branch  of 
jorifprudence.  His  ^yle  is  at  the  fame  time  manly» 
neat,  and  claflical ;  and  well  fuited  to  dida£dc  dif- 
courfes. 


Trait^  des 
Ailiirances. 


M.  Emerigon  has,  in  his  work,  confined  himfelf 
to  the  confideration  of  marine  infurances,  and  to 
the  contra£i:  of  bottomry  only.  This  being  the 
cafe,  he  has  gone  into  thofe  fubje£ts  much  more 
at  length  than  any  former  French  writer ;  and  has 
with  infinite  labour,  unwearied  ftudy  and  reflectiony 
coUeded  the  decifions  and  authorities,  applicable  to 
the  purpofe  of  his  work*  This  learned  foreigner^ 
I  underftand,  holds  a  diftinguifhed  rank  among 
the  advocates  of  his  own  country  :  and  his  treatife 
upon  infurances  will  by  no  means  diminUh  his 
fame.^ 


We  have  feen,  that  the  naval  reputation  of  the 
Englijh  was  arrived  at  a  great  height  in  the  twelfth 
century,  for  the  laws  of  Oleron^  of  the  merits  of 
which  much  has  been  faid,  were  at  that  time  com- 
piled by  an  Englijh  monarch,  and  received  here  as 
the  regulator  of  naval  affairs.  The  progrefs  of 
commerce,  however,  in  this  country,  was  not  an* 
fwerable  to  fo  aufpicious  a  beginning ;  for  in  the 
ttume*8  Hift  reigh  of  Edward  the  Third,  upwards  of  a  century 
afterwards,  commerce  and  induiby  were  at  a  very 
low  ebb.  That  monarch,  ftruck  with  the  flourifhing 
ftate  of  the  Northern  provinces,  which  have  been 
already  defcribed,  and  perceiving  the  true  caufe  of 
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thdr  prolperity,  endeavoured  to  excite  a  fpirit  of  in-i 
duftry  among  his  fubje&s,  who  feemed  to  be  blind  to 
the  advantages   of  the .  fituation,  and  ignorant  of 
thofe  fources,  from  which  they  might  derive  wealth  Robcnlbn's 
and  opulence.     So  far  were  they  lulled  by  igno- ^i^y^  jf^f^" 
ranee  and   indolence,    that  they  did  not  even  at- 
tempt thofe  manufafbures,  the   materials  of  which 
they  themfelves  fupplied  to  foreigners.      Notwith- 
fbmding  the  endeavours  of  Edwardy  and  the  many 
wife    eflablifliment^    propofed  and  encouraged  by 
him,  it  was  not  till  the  reign  of  EHzabeiby  that  the 
Englijh  began  to  difcover  their  true  interefts,   and 
the  arts  by  wHich  they  were  to  obtain  that  pre- 
eminence  and  rank,  which  they  now  hold  among 
commercial  nations.     .This  flow  progrefs  of  com- 
merce in  this  country  may  be  accounted  for,  on  va- 
rious grounds.     During  the  Saxon  heptarchy,  £»- 
gland  was  fplit  into  many  kingdoms,  perpetually 
at  variance  with  each  other ;   it  was  expofed  to  ttie 
fierce  incurlions  of  the  Northern  pirates  ;    it  was 
funk  in  barbarity  and  ignorance ;   and  confequently 
was  in  no  condition  to  cultivate  commerce,  or  to 
purfue  any  fyftem  of  wife  or  ufeful  policy.     To 
this  fucceeded   the  Norman  conqueft,  and  all  the 
confequences  of  a  feudal  government,  military  in 
its  nature,  hoftile  to  commerce,  and  the  arts  and 
refinements  of  a  liberal  and  civilized  people.     Scarce 
had  the  nation  recovered  from  the  fliock  occafioned 
by  this  revolution,  when  it  vtras  engaged  in  fup- 
porting    its    monarch's    pretenlions  to  the  French 
crown,  and  it  long  continued  to  wafte  its  vigour 
and   wealth    in    wild  endeavours  to  conquer  that 
country.  .  To  this  we  may  aJd  the  deftru^ve  civil 
wars  between  the  houfes  of  Tork  and  Lancajier^ 

which 
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vhich  long  deluged  the  kingdom  Mrith  blood  ;    and* 
to  which  a  period  was  at  lad  happily  put   by  the 
union  of  their  feveral  titles  to  the   crown,  in   the 
perfon  of  Henry  the  Eighth.     The  reformation  then 
took  place  under  that   monarch,  and  it  was  not  till 
the  reign  of  EliTuibetb^   that  the  feuds  and  diffen- 
fions  which  fuch  an  important  event  was  likely   to 
occaiion,  began  to  fubfide.     During  her  long  reign, 
and  her  wife  and  prudent  adminiftration  of  govern- 
ment,  commerce  began  to  rear  its^  head,  and  found 
fhelter  and  proteftion  from  the  managers  of  public 
affairs.     From  this  fhort  (ketch,  it  is  not  much  to 
be  wondered  at,  that  England  was  one  of  the  lad 
nations  of  Europe^  which  availed  herfelf  of  her  great 
commercial  advantages  :    but  (he   has  fince   made 
ample  amends  for  her  long  continued  indolence  and 
inaftivity,  by  the  amazing  extent  of  her  commerce, 
and  the  wife  laws  and  regulations  to  be  found  in 
her  fyftem  of  maritime  jurifprudence. 

While  comme>ce    continued    in  this  weak  and 
languid  flate,  it  cannot  be  fuppofed   that  infurances, 
which  fpring  from  commerce,  were  at  all  encour- 
aged or  underftood.     It  is  true,  the  Lombards  came 
t  Anderfon's  into  England  in  the  13th  century,  and  it  is  univer- 
Hii .  o       m.  £^jjy  agreed,  that  whatever  may  have  been  the  ori- 
gin of  infurances,   they  were  introduced  into  En- 
gland by  that  aftive  and  induftrious  people.     This 
Vide  the  Ap-  idea  is  countenanced  and  confirmed  by  the  claufe  to 
pcndix,No.i.  jj^jg  jj^y  inferted  in  all  policies  of  infurance  "  that 

"  this  writing  or  policy  of  aflurance  ftall  be  of  as 
'*  much  force  and  effeft  as  any  writing  heretofore 
*•  made  in  Lombard-S^^ct,  &c."  the  place  where 
thefe  Italians  are  known  to  have  taken  up  their  ref- 
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idence^  and  caned  on  their  trade.  The  pream* 
bie  to  the  ftatute  of  Queen  EUzabeihy  which  will 
be  prefently  mentioned,  fpeaks  of  infurances,  as 
having  ezifted  time  out  of  mind  in  this  kingdom. 
Be  this  as  it  may,  it  is  certain  that  prior  to  the 
reign  of  that  princefs  very  few  infurances  had  been 
effected  :  or,  if  effefted,  no  queftion  had  ever  arifen 
upon  them  in  any  of  the  fuperior  courts.  So  little 
were  the  judges  acquainted  with  the  nature  of  the 
con  trad,  that  fo  late  as  the  30  and  31  of  f/Zz^* 
beib*s  feign,  it  became  a  queftion  where  an  adion 
upon  a  policy  of  infurance  ihould  be  tried,  the  pol- 
icy having  been  effefled  in  London^  and  the  fhip  de- 
tained in  the  river  Soane  in  France.  The  policy 
was  on  a  ihip  from  Melcmbe  Regis9  *^^  ^he  county 
of  Dor/et^  to  Abbeville  in  France.  The  plaintiflF  de-  6  Coke  Rep. 
clared,  that  the  fhip,  in  failing  towards  Abbeville^  to  ^^ 
wit  J  in  the  river  of  Soane^  was  arrefted  by  the  king 
of  France.  The  parties  came  to  iflue  upon  the 
queilion,  whether  the  fhip  was  fo  arrefted  or  not : 
and  it  ym^  tried  before  Lord  Chief  Juilice  Wray^ 
in  the  city  of  Lmdm  i  and  ^  verdid  was  found  for 
the  plaintiff.  In  arreft  of  judgment  it  was  moved^ 
that  this  iflyie  arifing  qferely  fron^  a  place  out  tf  the 
realm^  could  not  be  tried  in  London.  But  it  was  re- 
solved by  the  court,  th^t  this  iflue  fhould  be  tried 
where  the  a£tion  was  in  this  C2i,fe  brought ;  for  the 
promii$  which  is.  the  ground  and  foundation  of  the 
a&ion,  was  made  ia  Londpn  ;  and  the  aneft  now  in 
Iflue,  is  not  the  ground  of  the  a£Uon,  which  is 
founded  on  the  ajfujn^j  and  th^  ^reft  is  the  breach 
of  the  ajfunfjt,^ 

■ 
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This  is  the  moft  ancient  cafe  I  have  been  able  to 
find  upon  the  fubjed  of  infurances ;  and  I  thought 
proper  to  infert  it  here,  as  the  beft  proof,  that,  prior 
to  the  reign  of  Elizabeth^  this  contract  could  have 
been  very  little,  if  at  all  known.  We  have  feen, 
however,  that  under  Elizabeth j  the  genius  of  £«-^ 
gland  began  to  difplay  itfelf :  about  which  time  alfo, 
the  legiilature  began  to  think  the  regulation  of 
matters  of  aflurance  an  objed  well  worthy  their 
mod  ferious  attention  ;  and  it  cannot  but  ajBFord  us 
much  pleafure  to  find,  that  even  in  that  early  age, 
the  true  principles,  upon  which  this  fpecies  of  con- 
trad  is  founded,  and  upon  which  it  ought  to  be 
prote&ed  and  encouraged  in  a  commercial  nation, 
4.^  EJiz.  cb.  were  clearly  and  fully  underftood.  In  the  pream- 
1^  ble  to  an  zOt  of  parliament,  paiTed  in  the  43d  year 

of  the  reign  of  Queen  Elizabeth^  concerning  mat- 
ters oi  aflurance  ufed  amongft  merchants,  the 
fenfe  of  the  legiflature  upon  the  fubjed  is  eic- 
preffed  with  cleamefs  and  perfpicuity.  After  re- 
citing that  it  has  ever  been  the  policy  of  this  nation 
to  encourage  trade,  and  that  policies  of  aflurance 
have  exiiled  time  out  of  mind,  it  goes  on  to  ftate 
the  advantages  to  be  derived  from  their  encourage- 
ment in  a  commercial  nation.  *'  By  means  of 
which  policies  of  aflurance,  it  cometh  to  pafs 
upon  the  lofs  or  perilhing  of  any  fhip,  there 
*•  followeth  not  the  undoing  of  any  man,  but  the 
*^  lofs  lighteth  rather  eafily  upon  many,  than  heavy 
**  upon  few,  and  rather  upon  them  that  adventure 
**  not,  than  upon  thofe  who  do  adventure,  where- 
**  by  all  merchants,  efpecially  thofe  of  the  younger 
**  fort,  are  allured  to  venture  more  willingly,  and 
**  more  /reely»*l 

The 
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The  purpofe  of  that  ftatute  was,  to  ereft  a  par- 
ticular  court  for  the  trial  of  caufes,  relative  to 
policies  of  infurancc,  in  a  fummary  way  ;  ai!d  to 
that  end  the  ftatute  ordained^  that  a  commiflion 
ftould  iffue  yearly,  direSed  to  the  Judge  of  the 
Admiralty^  the  Recorder  of  London^  two  doSors 
of  the  civil  law,  two  common  lawyers,  and  eight 
merchants,  empowering  any  five  of  them  to  hear 
and  determine  all  fucb  caufes,  arifing  in  London} 
and  it  alfo  gave  an  appeal  from  their  docifion,  by 
way  of  bill,  to  the  Court  of  Chancery.  But  this 
ftattite  not  entirely  anfwering  the  intention  of  tfafe  13  aad  S4 
legiflature,  fome  fiirther  regulations  were  made  by  ^'  ** 
a  fubfequent  ftatute :  fuch  as  the  redudion  of  the 
number  neceflary  to  conftitute  a  quorum.     I  .for«  « 

bear  entering  at  length  into  this  matter,  the  court 
ere3ed  by  thefe  ftaiutes  being  now  entirely  difufed. 
The  reafons  of  this  may  be  colle£bed  from  fome  few 
decifions  in  our  reporters  :  but  one  appears  on  the 
face  of  the  ftatute  itfelf ;  namely,  that  its  jurifdi&ion 
was  not  fufficiently  extenfive,  being  confined  to  fuch 
caufes  only  as  arofe  in  London.  ^ 

By  a  cafe  reported  in  Style  we  find,  that  a  pro-  Bendir  ▼. 
hibition  iffued  to  the  court  of  Policies  of  Infurance,  ^7*  ^^  * 
to  prevent  it  from  proceeding  in  a  cafe  of  infurance 
upon  a  life,  the  Court  of  King^s  Bench  being  of 
opinion,  that  the  ftatute  only  meant  to  give  the 
court  below  cognizance  oi  fucb  contra£U  only  as 
related  to  merchandize. 

In  another  cafe  it  feemed  to  be  the  opinion  of  the  Dalbie  r. 
Court  of  King's  Bench,  that  the  jurifdiftion  of  J^^jJ^ 
this  newly  erected  court  did  not  fxtend  to  fuitss^^* 

brought  « 
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faroiight  by  the  aflurer  againft  the  afliired ;  but  only 
to  fuch  as  were  profecoted  by  the  latter  againft  the 
former.  It  is  true,  in  Sir  Bartholomew  Sbtnver^^ 
qote  of  the  ^e,  no  decifion  appears  to  have  been 
ipade ;  tnit  a  r(ile  to  ihew  caufe  why  a  prohibition 
Oiould  not  iflue,  was  obtained;  and  no  notice  is 
afterwards  taken  of  it,  although  the  learned  re- 
porter was  himfelf  the  CQunfel  in  the  caufe,  who 
bad  obtain^  fhe  opginal  ri^le, 

Came  ▼.  But  a  cafe  reported  in  Siderfin^  feems  to  have 

^n*i»i.  ft^^^^  ^  ^^^^  fevere  blow  at  the  exiftence  of  this 
court  than  any  of  thofe  cafes  I  have  mentioned  ; 
for  it  was  th^e  held^  th^t  it  ^as  no  bar  to  an 
^Qior\  upo|^  a  Policy  pf  Infurance  at  the  common 
l^w  to  ^y,  that  the  plaintiff  had  fued  the  defendant 
for  the  fame  caufe  in  the  court  ereded  by  the 
(tatute  of  Elizabeth,  and  that  his  fuit  was  there 
difmified. 

lex  Merc*  Thcfif   ca\^fc8    co-operating,    together   probably 

^ed.  4th     ^th  fome  inftances  of  partiality  in  the  judges,  this 

^*^*^   court  fell  into  difufe,  no  commiifion  having  iflued 

for  many  years  ;    but  infurance   caufes    are    now 

decided,  like  all  other  queftions  of  property,  and 

by  that  mode  of  trial  moil  agreeable  to  the  nature 

of  our  conftitudon,  by  a  trial  in  a  court  of  com* 

joion  law. 

It  has  been  much  the  &(hion  of  late  years  to 
infift  upon  the  advantages  which  the  trading 
part  of  the  nation  would  derive  from  the  eftablifh- 
ment  of  fome  equitable  and  amicable  judicatory 
for  the  trial  of  all  difputed  points  in  matters  of  in- 
furance. 
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furance.  This  is  only  another  pro6f  of  the  veak* 
nefs  and  fallibility  of  the  human  mind,  ixrhich  h 
never  fatisfied  with  the  enjoyments  within  its  reach, 
however  excellent  they  may  be ;  but  pants  after 
thofe  of  foreign  growths  Thiis,  a  people,  who 
are  poffefied  of  a  fpede$  of  trial,  the  befl  calcu- 
lated for  the  difcpvery  of  truth,  and  the  advance* 
ment  of  juftice,  and  which  has  excited  t|ie  ad» 
miration  of  the  world,  are  defirous  of  parting  , 
•with  fuch  an  advantage  for  a  jaodc  of  trial,  which' 
is  very  unfatisfa&ory, 

The  court  ereftcd  by  th§  fhitute  of  ^lizabetb^ 
and  which  lias  now  fallen  into  difufe,  is  perhaps  one 
of  the  ftrongefl  arguments.,  that  can  be  adduced 
to  prove,  th^t  fqch  a  judicature  is  not  copgenial  tQ 
the  fpirit  and  dilpofition  of  Britms^.  nor  wel| 
adapted  for  the  purpofes  of  its  inftitution.  It  is 
univerfally  agreed  by  all  waters  upon  jutifpru- 
dence,  that  nothing  tends  fq  much  to  the  eludda* 
tion  of  truth,  a^d  the  dete^on  of  fraud,  ^  the 
open  n^a  yoce  examination  pf  witi^efifes,  iq  the 
prefence  of  ^11  qiankind  \  before  judges,  whq 
from  th^ir  knowledge  of  book^  an4  men,  acquired 
by  long  fludy  apd  experience,  are  well  c}ualifie4 
to  difcrlminate  and  decide  hftween  right  and 
wrong;  and  before  twelve  \ipright  citizens,  who 
have  an  ppporttmity  of  pbferving  the  appear^ 
ance,  countenance,  inclination,  and  deportment  of 
thofe,  who  are  thus  examined  upon  oath^  ^elides 
the  fubjeds  of  thpfe  ftates,  which  have  eftablifhed 
thefe  equitable  tribunals,  fenfible  of  the  fuperior 
advantages  of  the  Englijb  inftitution,  feeling  that 
in  great  mercantile  queftions,  the  greatefl  atten- 
tion 
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tion  IS  paid  to  the  eternal  and  immutable  prin- 
ciples of  reafon,  and  that  all  men,  whether  natives 
Gft  foreignetSy  here  meet  with  an  equal  meafure  in 
the  adminiftration  of  juftice,  fly  to  this  country 
to  make  their  contrads  of  infurance,  that  in  cafe 
of  a  difpute,  they  may  have  the  benefit  of  its  laws* 
Did  it  fall  within  the  compafs  of  this  inquiry,  I 
could  relate  many  cafes,  of  the  truth  of  which  I 
have  not  the  fmalleft  reafon  to  doubt,  which  would 
ferve  to  (hew  the  idea  entertained  by  foreigners  of 
our  mercantile  jurifprudence,.  and  the  high  repute 
and  eftimation  in  which  our  judges  are  juilly  held 
by  the  European  nations. 

But  though  the  cdurt  of  Policies  of  Affurance 
has  been  long  difufed ;    though  it  is  near  a  century 
lince  queftipns  of  this  nature  became  chiefly  the 
filbjefl  of  common  law  jurifdidioil ;    yet,  I  am  fure 
I  rather  go  beybnd  bounds,  if  I  aflert  that  in  all  our 
reporter^  from  the  reign  of  Queen  Elizabeth^  to  the 
year   1756,    when '  Lord   Mansfield  became   Chief 
Jfuftice  of  the  King's   Bench,   there   are   60  cafes 
upon  nfatlers  of  infurance.    Even  thofe  cafes,  which 
are  repotted,  are  fach  loofe  notes,  moftly  of  trials 
at  Uifi  Priusj  containing  a  fhort  opinion  of  a  fingle 
judge,  and  very  often  no  opinion  at  all,  but  merely 
a  general   verdid,   that  little  information  can  ^be 
cdUeftcd  upon  the  fubjeft.      From  hence  it  muft 
neceffarily  follow,  that  as  there  have  been  but  few 
pofitive   regulations    upon     infurances,    the    prin- 
ciples, on  which  they  were  founded,  could  never 
have   been    widely    diffufed,     nor   very   generally 
known* 

This 
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This  was  owing  to  fome  defe£b,  which  were  difcov* 
erable  in  the  proceedings  in  our  courts,  and  in  the 
delays  and  expenfes  which  fuitors  experienced ;  fo 
that  they  rather  chofe  to  fubmit  to  their  firit  lofs» 
than  be  harrafled  by  the  delays  of  the  law,  or  be  at 
the  expenfe  of  trying  a  queftion,  of  which  the  de- 
dfion  might  perhaps  be  of  lefs  moment  to  the  indi- 
vidual than  to  the  public.  Thefe  defeds  were  fo 
glaring,  that  it  was  one  of  the  firft  a£U  of  Lord 
Mansfield^ %  adminiftradon  to  apply  a  remedy ;  and 
fais  labours  have  been  happily  attended  with  fucb 
fuccefs,  that  they  have  been  of  eflential  fervice  to 
the  nation  in  general,  coniidered  in  a  commercial 
light,  and  have  excited  the  applaufe  and  approba* 
tion  of  Europe. 

Before  the  time  of  this  venerable  judge,  the  legal 
proceedings,  even  on  contrads  of  infurance,  were 
fubjedl  to  great  vexations  and  oppreffions.  If  the 
underwriters  refufed  payment,  it  was  ufual  for  the 
infured  to  bring  a  feparate  a€don  againfl:  each  of  the 
underwriters  on  the  policy,  and  to  proceed  to  trial 
on  alL  The  multiphcity  of  trials  was  oppreilive 
both  to  the  infurers  and  infured ;  and  the  infurers, 
if  they  had  any  real  point  to  try,  were  put  to  an 
enormous  expenfe,  before  they  could  obtain  any 
decifion  of  the  queftion  which  they  wifhed  to  agi- 
tate.  Some  underwriters,  who  thought  they  had 
»  found  defence,  and  who  were  defirous  of  avoid- 
ing unneceiTary  cofts  or  delay  to  themfelves  or  the 
infured,  applied  to  the  court  of  King's  Bench  to 
{lay  the  proceedings  in  all  the  a£lions  but  one,  un- 
dertaking to  pay  the  amount  of  their  fubfcripticns 

wltl^ 
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Xfrith  cofts,  if  the  plaintiff  fliould  fucceed  in  the 
caufe  which  was  tried ;  and  offering  to  admit  on 
their  part  every  thing,  which  might  bring  the  true 
merits  of  the  cafe  before  the  court  and  jury.  Rea- 
fonable  as  this  offer  was,  the  plaintiff,  dther  from 
perverfenefs  of  difpoiition,  or  the  ilUberality  and 
cunning  of  his  advifers,  refufed  his  confent  to  the 
«  BarnaixL  application^  The  court  did  not  think  themfelves 
B.  R.  xo3*j  warranted  to  make  fuch  a  rule  without  his  confent ; 
but  Mr.  Juitice  Deni/on  intimated  that  if  the  plain- 
tiff perfifted,  againft  his  own  intereft,  in  his  right  to 
try  all  the  caufes,  the  court  had  the  power  of 
granting  imparlances  in  all  but  one,  till  there  was 
an  opportunity  of  trying  that  one  adion.  Lord 
Mansfield  then  ftated  the  great  advantages  refulting 
to  each  party  by  confenting  to  the  application 
which  was  made ;  and  added,  that  if  the  plaintiff* 
confented  to  fuch  a  rule,  the  defendant  ihould  un- 
dertake not  to  file  any  bill  in  equity  for  delay,  nor 
to  bring  a  writ  of  error,  (^)  and  ihould  produce 
all  books  and  papers,  that  were  material  to  the 
point  in  iffue.  This  rule  was  afterwards  confented 
to  by  the  plaintiff,  and  was  found  fo  beneficial  to 
aU  parties,  that  it  is  now  grown  into  general  ufe, 
and  is  called  The  Confolidation  Rule.  Thus  on 
the  one  hand,  defendants  may  have  queftions  of 
feal  importance  tried  at  a  fmaU  expenfe ;  and 
plaintiffs  are  not  delayed  in  their  fuits  by  thofe 
arts,    which    have    too    frequently   been   reforted 

to, 

{a)  The  Court  of  Common  Fleas  were  unanirooufly  of  opiaioa* 
after  confideratioot  that  a  defendant  who  had  entered  into  the 
confolidation  rulei  could  not  bring  a  writ  of  error  at  all»  al- 
though there  he  manifeft  error  upon  the  record.  Camden.  t« 
EJuf  I  H.  Blac.  Rep.  lu 
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to,    in   order    to   evade  the  payment  of    a  jaft 
demand* 

In  former  times,  the  whole  of  the  cafe  was  left 
generally  to  the  jury,  without  any  minute  ilate* 
ment  from  the  bench  of  the  principles  of  law,  on 
which  infurances  were  eftabliifaed ;  and  as  the  ver- 
dids  were  general,  it  is  almoft  impoffible  to  deter- 
mine from  the  reports  we  now  iee,  upon  what 
grounds  the  cafe  was  decided.  Nay,  even  if  a  doubt 
arofe  in  point  of  law,  and  a  cafe  was  referred  upon 
that  doubt,  it  was  afterwards  argued  in  private  at  the 
chambers  of  the  judge  who  tried  the  caufe,  and  by 
his  fingle  dedfion  the  parties  were  bound.  Thus, 
whatever  his  opinion  might  be,  it  never  was  pro- 
mulgated to  the  world  ;  and  could  never  be  the 
rule  of  dedfion  in  any  future  cafe. 

Lord  Mansfield  introduced  a  different  mode  of 
proceeding ;  for  in  his  ftatement  of  the  cafe  to  the 
jury,  he  enlarged  upon  the  rules  and  prindples  of 
law,  as  applicable  to  that  cafe ; '  and  left  it  to  them 
to  make  the  application  of  thofe  principles  to  the 
fa£ts  in  evidence  before  them.  So  that  if  a  general 
verdid  were  given*,  the  grounds  on  which  the  jury 
proceeded  might  be  more  eafily  afcertained.  Be- 
fides,  if  any  real  difikulty  occurred  in  point  of  law, 
his  Lordfliip  advifed  the  counfel  to  confent  to  a 
fpecial  cafe.  In  a  fpedal  cafe,  the  fa£ts  are  dther 
admitted  by  the  parties,  or  if  they  are  difputed,  are 
proved  ;  and  then  the  judge  takes  the  opinion  of  the 
jury  upon  thofe  fa£ts,  referving  the  queftion  of  law 
'to  be  agitated  elfewhere.  Thefe  cafes  are  afterwards 
argued,  not  before  the  judge  in  private,  but  in  open 

court 
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court  before  all  the  judges  of  the  bench  from  which 
the  record  comes.  Thus  nice  and  important  quef- 
tions  are  now  not  haftily  and  unadvifedly  decided ; 
but  the  p^es  have  their  cafe  ferioufly  coiifidered 
and  debated  by  the  whole  court ;  the  decifion  be- 
comes notorious  to  the  world ;  it  is  recorded  for 
a  precedent  of  law  s^fmg  from  the  fads  founds 
and  ferves  as  a  rule  to  guide  the  opinions  of  future 
judges. 

It  had  alfo  been  the  cuftom,  when  cafes  were  re- 
ferved,  to  leave  it  to  the  council  on  both  fides  to 
draw  them  up  at  their  leifure.  This  introduced  con* 
fiderable  delays ;  for  every  fad  became  again  a  fub- 
jed  of  difpute ;  and  frequently  from  the  hurry  oE 
bufinefs  and  other  avocations  of  the  counfel,  the 
cafe  was  negleded  for  a  confiderable  time,  before  it 
was  ready  for  the  infpedion  of  the  court. 

Now,  whenever  a  cafe  is  referved,  the  judge  him- 
felf  didates  to  the  clerk  of  the  court  the  fads 
which  ought  to  be  ftated,  and  the  queftion  upon 
which  the  opinion  of  the  court  is  required  :  and  in 
addition  to  this.  Lord  Mansfield^  whofe  rules  are 
now  the  fubjed  of  ojur  inquiry,  ordered,  tliat  all 
cafes  fo  referved  muft  be  fet  down  for  argument 
within  the  firft  four  days  of  the  term  following  the 
trial ;  otherwife  the  judgmoit  mud  be  entered  ac- 
cording to  the  finding  of  the  jury. 

One  additional  improvement  in  the  proceedings 
remains  to  be  mentioned,  before  Lord  Mansfield'% 
time,  it  was  almoit  a  matter  of  courfe  not  to  decide 
any  cafe,  without  hearing  two  arguments  upon  it : 

but 


IKT  R  ODU  e  T  lOl^i  ?:;i 

but  ha-  the  very  IkH  canfe,  *hSch  is  reforiid  of  hfe  Raynaud  r. 

Lordfliij/s  dedfions,  he  expreffed  himfelf  to  tMs  efT  ^^^^^^^^  ^^ 

k&  i  "  Where  'we  have  no  doubt,  We  ought  not  to' 

^  put  the  j^rdes  to  tiie  dehy  afnd  eirpenfe  of  a  far« 

•^  Aer  argutnent)  xioi?  leave  other  perfons,  who  tmy 

^  be  interefted  in  the  deteriK^ation  of  a  point  of 

^^€k  general -nakure,  unnecefiiiril^  under  the  anxiety  of 

**  fufpenfe."    When  ^  add-  to  thefe  wfe  regulations 

the    coniideration  that   Lord  Mansfieldj  during  his 

long  adminiftration  of  juftice,  has  given  up  a  great 

part  of  his  time,  and  has  employed  his  talents  in 

the  elucidation  of  thofe  points,  which  tend  to  fix 

the    fyftem  of   mercantile  jurifprudence  upon    the 

fureft    grounds,  we    need  not  wonder   that    that 

part  of  it,  which  relates  to  marine  infurances^  has 

attained  to  its  prefent  ftate  of  perfedion. 

A  complete  fyftem  of  jurifprudence  cannot  be 
fuddenly  ereded :  but  there  is  rather  matter  to  ex- 
cite our  wonder  that  fo  much  has  been  done  in  this 
refped  within*  the  laft  30  years,  than  ground  to 
complain  that  little  has  been  eifeded.  It  is  the  boaft 
of  this  age,  that  in  it  the  great  foundations  of  marine 
jurifprudence  have  been  laid,  by  clearly  developing 
the  principles  on  which  policies  of  infurance  are 
founded,  and  by  happily  applying  thofe  principles 
to  particular  cafes.  It  will  be  the  bufmefs  of  the 
following  work,  which  profeffes  to  lay  down  a  fyt 
tern  of. the  law  as  it  now  ftands,  to  point  out, 
amongft  other  things,  the  improvements  which 
have  been  made  by  the  legiilature  from  time  to  time 
on  the  fyftem  of  infurances,  by  many  wife  ftatutes 
and   falutary   reftri£tions ;    and  to  prove,  that  the 

F  learned 
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learned  judges  of  the  coum  both  of  law  and  cqAky^ 
by  their  liberal  and  equitable  coaftruftioffs  of  thofe 
fiatute$,  and  by  adopting  the  true  principles  of 
commerce  in  thdr  dedfion  of  tbe  mafty  intricate 
cafesy  which,  have  been  brought  before  ^em,  have 
added  another  pillar  ta  that  beautiful  ftrufture  of 
rational  jurifprudencet  which  has  dcftrv^y  aG*^ 
auired  the  admiration  of  nankindt 


CHAPTER    THE    FIRST. 
OF    THE    POLICY. 

IIOLICY  is'  the  name  gnren  to  the  inftrument,  hj  c  H  A  P. 
.  r    wUch  the  contrail  of  inifisxu^tf  is  ctkStcd  between  I- 

the  infurer  and  infured  i  ^nd  it  is'Q<7tj,\like  moft^  contradst        ^^^ 
figned  by  both  parties,  but  only  by  'tipJufyteT,  who  on 
that   account,   it   is   fuppofed,  i3  denonihiat^d:  an  under- 
^irriter.     Notwithftanding  this,  there  are  cerUhL^aQditions,  • 
of  which  we  fhall   hereafter  have  occafion   to*4ieak^  to 
be  performed  as  well  by  the  perfon  not  fubfcribing,  .>s  bV. 
the  underwriter,  otherwife  the  policy  will  be  void.     Of  pob-J.-i^n^t,  12  ly^ 
cies  there  feem  to  be  two  kinds,  valued  and  open  policies  $ '  '  . 
and  the  only  difierence  between  them  is  this,  that  in  the 
former,  goods  or  property  infured  are  valued  at  prime  coft 
at  the  time  of  effecting  the  policy  ;  in  the  latter,  the  value 
is  not  mentioned :  that  in  the  cafe  of  an  open  policy,  the  real 
▼alue  muft  be  proved  j  in  a  yalued  policy  it  is  agreed,  and 
is  juft  jas  if  the  parties  had  admitted  it  at  the  triaL 

Although  policies  of  alTurance  afe  not  to  be  ranked  with  sklnn.  $^ 
fpecialty  contra£^s,  not  being  under  feal,  yet  they  have  al- 
ways been  held  as  facred  agreements  and  of  the  firft  credit : 
fo  much  fo,  that  when  once  they  are  underwritteil,  they 
can  never  be  altered  by  any  authority  whatever ;  becaufe  it 
would  open  a  door  to  an  infinite  variety  of  frauds,  and  in« 
troduce  uncertainty  into  a  fpecies  of  contrafl,  of  which  cer« 
tainty  and  precifion  are  the  moil  eflential  requifites* 

In  a  cafe  before  Lord  Chancellor  Hard^icle,  this  ddC*  Henkfe  v. 
trine  was  admitted  in  its  full  extent.    The  plaintiff  had  in-  '^^^^^ 
fured  a  (hip  at  and  from  LondeH  to  Oflend^  from  thence  to  Company. 
R:>tierdtmiy  from  thence  to  the  Canaries^  warranted  an  Of*  *  ^«*  3«7- 
tend  {hip,  which  fhip  was  afterwards  taken.    The  bill  was       C  a  3 
brought  to  have  the  policy  re£^ified,  for  that  the  intention 
of  the  parties  was  miftaken  therein,  which  was,   that  the 
warranty  was  too  general,  and  that  the  voyage  jQiouId  have 
been  dated  to  take  place  from  Oftend  only,  and  not  from 
London.    The  evidence  in  this  cafe  was  the  depofition  of      • 
Kmpc^  the  agent  for  the  company  \  leho-  depofed^  that  the 

r  a  (bintiff 
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CHAP.  plaintifF  applied  to  him  to  infurc  the  fhip,  and  that  he  be- 
lieved the  plaintiff  told  him,  ihe  was,  or  had  been  an 
Englijh  {hip,  and  might  fay  fomething  concerning  the  man* 
ner  or  intent  of  making  her  an  Ofiend  (hip ;  but  that  his 
anfwer  was,  that  he  would  not  enter  into  the  manner,  but 
that  if  the  plaintifF  would  warrant  her  to  be  an  Oftend 
Ihip,  he  would  infure  ;^«alid.that  olii  thofe  terms,  and  no 
other,  the  agreement  ^aV^iAa^e.  There  was  the  evidence 
of  another  perfon.  Whbr  Varied  from  Knox ;  in  addition  to 
which  it  waj,*faWi;  t5icre  was  the  evidence  arifing  from 
circumKlances,  Tor  that  it  was  impoflible  for  the  plaintiff* 
to  inten^/tV*inrure  her  as  an  OJlend  fhip,  fhe  being  then 
in«Zr(79f^/f,'and  could  not  be  an  OJlend  fhip  without  going  to 

.»  i^hd'i  for  which  proof  was  read  that  it  was  neceffary  fhe 

•••."(pfduld  be  regiftered. 


•  •  • 


Lord Chancelhr.-'^^Tht  firft  queftion  is,  whether  it  fuffi- 
ciently  appears  to  the  court,  that  tins  policy,  which  is  a 
contra^  in  writing,  has  been  framed  contrary  to  the  intent 
and  real  agreement.  It  is  certain,  that  to  come  at  that« 
there  ought  to  be  the  flrongeft  proof  poffible,  for  the 
agreement  is  twice  reduced  into  writing  in  the  fame  words, 
and  muft  have  the  fame  conftru^lion ;  and  yet  the  plaintiff 
fceks,  contrary  to  both  thefe,  to  vary  them,  and  that  in  a 
cafe  where  his  witneffes  vary  from  each  other.  The  (ingle 
depo(ition,  upon  which  it  depends,  is  very  uncertain  ;  and 
imports  that  they  relied  on  the  plaintiff^s  warranty,  leaving 
.the  tranfadion  relating  to  the  manner  of  making  her  an 
Oflend  (hip  entirely  to  himfelf.  His  Lordfhip,  therefore, 
as  there  was  no  evidence  to  vary  the  contra£^  from  the 
written  words,  ordered  the  bill  to  be  difmiffed." 

At  the  fame  time  it  muft  be  obferved,   that  cafes  fre- 
quently may,  and  do  exift,  in  which  a  policy,  upon  proper 
evidence,   may  be   altered,  without   any  violation  of  the 
C  3  ]  -    principles  above  laid  down,  and  which  has  been  often  done 
-   by^the  courts  both  of  law  and  equity ;  for  let  it  be  remem- 
bered once  for  all,  that  in  queftions  of  infurance,  which  is 
a  contra£l:  founded  upon  broad  equitable  principles,  courts 
of /common  law  are  bound  by  the  fame  rules  of  decifion  as 
courts  of  equity.     After  figning,  policies  are  likcwife  fre- 
quently 
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qnently  altered  by  amfeta  of  the  parties,  and  fuch  policies   CHAP, 
are  good,  agreeably  to  the  maxim,  confenfus  tollk  errorem*  '• 

An  inftance  of  the  former  kind  of  alteration  of  a  policy  Motteus  ▼.  the 
occurs  in  the  chancellorfliip  of  Lord  Hardwicie,  to  whofe  ^▼•andComp. 
idecifion  we  laft  referreA     The  infurance  was  upon  thcAffurancc 
(hip  five  hundred  pounds,  and  the  policy  ftated,  that  the  ^  Atkym  545. 
adventure  was  to  commence  immediately  Jrom  the  departure 
^  the  Jbip  from  Fort  St.  George  to  Xjmion*      The  bill  was 
brought  by  the  plaintiff,   fuggefting  that  the  owner  had 
employed  a  Mr.  Halhead  to  infure  the  (hip  with  the  de- 
fendants, to  commence  from  her  arrival  at  Fort  St.  George  : 
that  a  label,  agreeable  to  thofe  inftru£lions,  with  all  the 
particulars  of  the  agreement,  had  been  entered  in  a  book^ 
and  fubfcribed  by  Halhead^  and  two  of  the  dirediors  of  the 
company ;    that  by  a  miftake  the  policy  was  made  out  dif- 
ferent from  the  label ; .  that  the  fliip  being  loll  in  the  Bay  of 
Bengal^  after  her  arrival  at  Fort  Saint  George,  but  ie/brg 
her  departure  for  England^  the  company  refufe  to  pay; 
ppon  diefe  fuggeftions,  the  plaintiff  prayed  that  the  miC* 
take  might  be  re£bified,  and  that  the  company  might  be 
ordered  to  pay  five  hundred  pounds  with  interefL 

■ 

His  Lordflup  was  of  opinion,  that  the  label  was  a  mem- 
orandum of  the  agreement,  in  which  the  material  parts 
of  the  policy  were  inferted ;  that,  although  the  policy  was 
ambiguous,  the  label  made  it  clear  y  and  as  it  was  only  a 
/niflake  of  the  clerk,  it  ought  to  be  re6bified  according 
to  the  label. 

In  an  2,QXon  upon  a  policy  of  infurance,  and  non  affumpfit  Bjite3  ▼.  Grab- 
pleaded,  the  fa£ls  were,  that  Stuhhs,  a  broker,  had  inftruc-  ^fJJ- 
tions  to  procure  an  infurance  on  goods  on  board  the  Mary 
Galley,  of  Saint  Chrtfiophef^jy  Captain  A.  Hilly  commander  : 
that  Stuhbs,  in  writing  the  policy,  by  miftake,  made  the 
.infurance   on   the   Mary,    Captain    Haflewood,    commander, 
which  was  fgbfcnbed  by  the  defendant  :  that  the  Mary 
C^ll^  was  loft,  and  then  Stuhbs  applied  to  the  infurers  to       T  4  J 
confent  to  alter  the  policy^  to  which  tliey  agreed.    It  was 
urged,   that  on   account  of  the  alteration,   the  defendant 
ihould  have  an  increafe  of  premium,  the  fliip  Mary  being 
ftouter  than  the  Mary  Galley.      But  Holt,  chief  juftice,' 

ruled. 
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CHAP,   niledy  that  due  a^<m  wfiA  by  ^pQo  tfoe  policy,  md  that  die 
I^_^^^    miftakc  might  be  frt  rigfct, 

A  ppHcy  of  infuftncSt  when  effeAe4>  becomes  the  prop- 
frty  of  the  i^fured  ;  aqd  if  it  be  n^jrongfully  withhcl4^ 
either  by  th^  broiler  employed  by  bim  to  effed^  it,  or  by 
^ny  Qthe^  perfon  to  whofe  h^nds  it  may  happen  to  con)C» 
he  may  ipaintain  an  aAion  qf  trover  for  it|  as  wqU  as  for 
^ny  ofher  fpccies  of  prppert^y 

Haiding  y.  Thus  an  a£tion  of  trover  was  brought  againft  the  de^ 

^'!^^'' *9^.*''' fendants  for  t^q  policies  of  infurancc.  The  defendant^ 
at  Guildhall,  wcre  brokers,  who  had  written  to  the  plaintiff,  the  maftci: 
jEaftcr  v^ac^  ^f  ^  vcfMi  that  they  had  got  two  policies  efFefted  ;  the 
one  on  account  of  the  plaintiff's  cloaths  and  wages,  the 
pther  on  account  of  the  owners,  and  that  the  underwritey 
was  Mr,  Newnbam^  A  lofs  having  happene^i  the  defend- 
ants produced  a  policy,  underwritten  by  one  7-  S*  only 
jnfurinfi:  the  fhip,  in  which  the  plaintiff  had  no  intereft* 

Lord  Manrfteld^'^'^^l  (hall  confider  the  defendants  as  the 
fidual  infurers,  and  therefore  the  plaintiff  muft  prove  his 
Intereft  and  lofs.  The  defence  fet'up  was,  that  the  letter 
^bove  ftated  in  eyjdopce  was  written  by  the  defendant's 
f  lerk  through  miftake ;  and  it  was  faid^  that  trover  coi^Id  not 
be  maintained  for  that  which  never  exifted :  but  his  Lord(hif> 
would  not  fuffer  the  defendants  npw  to  contradi6i  their  own 
reprcfentation  j  and  the  plaintiff  accordingly  had  a  verdift 
to  the  amount  of  his  intereft,  the  premium  bcini?  dcducked.** 

It  is  niate^  \o  pbfecv^,  that  golicie?  of  infuraace, 
^ough  palled  v^ritten  inftruments^  are,  for  the  convenience 
of  trade,  and  the  difpatch  pf  b^finef^,  generally  printed^ 
leaving  ()lanks  for  the  infection  of  names,  and  afl  pthef 
requiiites.  This  being  the  cafe,  it  is  ficcquently  neceiTary 
to  infcrt  written  claufes,  \r\  pr^er  to  pxprefs  the  meaning 
of  the  parties  ^o  the  cpntraft,  which^  from  fpm^  p^ticular 
f  I  1  circumitancesi  tfie  printed  form  mi^y  not  fufiicientiy  ex^ 
plain.  Thefe  written  claufes  and  conditions,  thus  mfdted. 
are  to  be  confidcred  as  the  real  contraft  ;  the  court  will 
look  to  them  to  find  out  the  intention  mi  the  parties,  and 
will  confequently  fuffer  fuch  conditions  to  control  the 
printed  words  in  policies  of  infurance. 
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Ravmg  premifed  thus  mucli  ot  policies  in  genenl»  it  mty    CHAP, 
be  proper  to  confider  this  fubjeCk  in  a  threefold  point  of   ^  _}• 
view  :   Firft,  what  perfons  may  be  infurers ;    Secondly, 
what  things  may  be  infured  i  Thirdly,  what  the  requifites 
of  a  policy  are. 

ift.  What  perfons  may  be  infarert.  It  (hould  feem, 
thM  by  the  common  law  and  ufage  of  merchants,  any  per- 
fon  whatever  might  be  an  infnrtr,  however  unable  he  might 
be,  from  poverty  to  make  up  the  loflet  infured  againft^ 
provided  the  merchant  was  weak  enough  to  truft  to  fuch  a 
fecurity.  In  procefs  o(  time,  however,  there  were  fo 
many  who  made  a  (hew  of  great  wealth,  in  order  to  de* 
ceive  the  honeft  and  unfufpicious  trader  out  of  his  pre* 
miums,  and  who  were  in  infolvent  circumftances,  that  it 
became  an  objeA  of  national  concern,  and  parliamentary 
interference^  The  mifchiefs  then  exifting  in  this  branch  of 
trade,  and  the  dangerous  confequences  thence  arifing  to  the 
xntereft  of  the  country,  are  to  be  coDe Aed  from  the  pream- 
ble of  the  ftatute,  which  pafled  in  the  reign  of  Gi9rge  the  6  Gsatc.  sti 
Firft,  to  remedy  thefe  evils,  and  which  has  in  fome,  though 
not  in  any  great  d^ree,  reftradned  the  rule  of  the  common 
law  as  to  the  unlimited  right  any  vavi  or  body  of  men.  had  ^ 

to  become  infurers.  '*  Whereas  it  has  been  found  by  ezpe* 
^  rience,  that  many  particular  perfons,  after  they  have  re- 
'^  ceived  large  premiums  or  confideration  monies  for  or 
'^  towards  the  infuring  of  fliips,  goods,  and  merchandizes  at 
''  fea,  have  become  bankrupts,  or  otherwife  failed  in  an- 
**  fwering  or  complying  with  their  policies  of  aflurance, 
*^  whereby  they  were  particularly  engaged  to  make  good, 
^  or  contribute  towards  (be  Ic^iles  which  merchants  and 
'^  traders  have  fuftained,  to  the  ruin  and  impoverifhment  of 
**  many  merchants  and  traders,  and  to  the  difcouragement 
*^  of  adventurers  at  fea,  and  to  the  great  diminution  of  the 
**  trade,  wealth,  ftrength,  and  pi^bKc  revenues  of  the  kifig- 
^  dom :  And  whereas  i(  is,  connived,  that  if  two  feveral 
^  and  diftiuQ  <?prpo^ti;ofiV  ^^ithak  competent  joint  ftock  to 
*^  eadi  of  them  belonging,  and  under  proper  conditions,  C  6  3 
^  rcftridions  and  regulations,  were  ere£led  and  eftabUihed 
"  for  ailttrance  of  &ips,  goods,  or  merchandizes  at  fea,' or 
'^  going  to  fea,  (ex^clufive  of  all  or  any  other  oorporatidni 
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c  IT  A  P«   '^<tf  koiit$*  fcikdc  a^dy  orefito),   or  l^ciieaAer  to'ie 
^^  ,    ^^crpal:e49  ^fad  likcwife  expiufiyQ  9f  (uph  focipti^s  or^parw* 
^/  ncrihip^  a^  now  ^,  0r  oiay  hereafter  ))e  ^tprcd  into  for 
t|iat  piprpofe)  jev^r^  spcf^haiits  or  ^faden»  who  adven^r 
ture  their  eftates,  or  part  of  their  eftates^  io  fuch  OupSt. 
goods,  and  merchandizesy  at  fea»  or  going  to  fea,  (efpec- 
*/  iaUy  in  remote  or  hazardous  voyages)  •would  think  it 
^^  much  fafer  fo|^  them  to  d^peq^  upoa  the  policies  or  af^ 
^^  furances  of  eithey  qt  (hofe  two  corporations,  lb  to  be 
ered^ed  and  eilajbl^ed,  ^iui  oa  the  poliiiies  or  a^urances^ 
of  private  or  particfilar  p^rfons."    The  ftatute  then  goes- 
01^  tp  a^th9rize  his  oiajefty  po  gvan(  ql^rters  to  {wo  diftinA 
compani^  or  <:orpoi[atioii^j  for  the  in&if^noe  pf   fl^psi*. 
goods,  and  merchandiaes,  at  fea,  or  going  to  fea,  and  for. 
lending  money  qn  ^ttomree.    The  ftatute  alfo  enadls  that 
th(S  i^orporations  may  purch^e  lands  to  the  amount  of  one 
^iQufand  poynds  p^  annumy  may  have  i|  fjommon  feal,  and 
9i&y  be  culpable  to  (ue  and  be  fued  at  law ;  that  each  cor* 
pgration  fl)aU  provide  a  fiificiept  ftock  of  ready  money  to. 
/        <  £iKisfy  and  difcbarge  ^11  jqft  dc^nands^  fti^ng  ypon  their  poli» 

ieies  of  infuranc^  \  %ni  in  ^stfe  of  refv fal,  the  pantos  i9fuie4 
«iay  bring  their  a^ioQ  ^^ainft  the.  corporation,  a^d  (halj 
R  '"Tfo-t  c.  x5.  scodvcr  doiiUe  damageet  and  cofta.  This  claufe,  however, 
giving  dq^ble  daip^ges«  lyas  afterwards  thought  by  thei 
I^giilature  to  be  hai^diand  oppreihve;  and  therefore,  by  a 
daufe  in  a  fubfe^uent  ilatute,  thefe  corporations  were  al- 
vijcPoite.  lowed- to  plead  the  general  iffue  to  any  a£kioa  brou^h^- 
againft  them  (  and  thet.juryi  in  eftimating  the  damages,  aa- 
yftfjit  with  refpeA  to  the^n  ^s  any  other  perfons^  v^^re  left 
to  their  own  difcietio^ 

After  feveral  pther  claufjes  lor  the  intprqal  regulation  of 
libe(f  corporations^  the  ftatute  of  the  fixth  of  Gio,  the  Firft^ 
gO^S\qt\  tsf  prohibit  any  other  fociety  or  p^(nerihip  wjhatfo-» 
ever  frqiQ  making  infurances,  or  lending  money  on  bottom* 
\c,  13k  lee.    1*  And  be  it  enafl^d,  th^t  from  and  softer  the  grant- 

f^ittg  orjnakis^  the  fjfti^  charters  or  indentures  for  ere^^? 
"-  ^^  ing  th^  two  cprp9rfifipn$  before  mentioned,  and  pafling 

y  the  fame  under  the.  great  feal,  for  and  during  the  contin* 
^^.uance  of  the  (aid  corporations  refpeflively,  or  eithe^* 
5^  of  them,  all  otl^er  cocpcMrations  Of  bodies  politic,   be- 
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^'  fort  tins  time  creAed  or  eftat>liAicd>  or  hcnaka  to  be  c  H  A  P. 
**  erefled  or  eftabliihed,  whether  fuch  coiporatioiit  or  ^  !• 
f^  bodies  poKtic,  of  any  of  theiOt  be  fole  or  aggregate,  and 
*'  all  fuch  focicties  and  partnerfldps  as  now  ^m,  or  here» 
'^  'after  fiiall  or  may  be,  entered  into  by  any  perfon  or  per-^ 
'.^  fons,  for  afluring  (hips  or  nierchandizea  at  fea,  or  for 
*'  lending  i^oney  on  bottomiee,  ibaU,  by  for^e  and  virtue 
'^  of  this  zGtf  be  reftrained  from  granting,  figning,  or  un^ 
*'  derwriting  any  policy  of  afliirance,  or  making  any  con* 
^  tra£ls  for  ^fliirance  of  or  upon  any  (hip  or  (hips,  goodsj 
*^  or  merchandizes,  at  fea,  or  going  to  fea,  and  for  lending 
^  any  monies  by  way  of  bottomree  as  aforefaid  :  and  i£ 
**  any  corporation  or  body  politic,  or  perfons  adding  iiv 
^  fuch  fociety  or  partnerlhip  (other  than  the  two  corpo- 
*'  rations  intended  to  be  eftabliflied  by  this  a£t,  or  one  of 
^  them)  ihall  prefume  to  grant,  fign,  or  underwrite,  after 
••the  twenty-fourth- day  of  J^ne  1720,  any  fuch  policy 
^^  or  policies,  or  make  any  fiich  contrafl  or  contra^s  for 
"  affarance  of  or  upon  any  ihip  or  Ihips,  goods  or  mer* 
^'  chandizes,  at  fea  or  going  to  fea,  or  take  or  agree  to 
^*  take  any  premium  or  other  reward  for  fuch  policy  or 
**  policies,  every  fuch  policy  and  policies  pf  afiurance  of 
^'  or  upon  any  fuch  ihip  or  (hips,  goods  Pr  pierchandizes» 
"  ihalj  be  //»/S  fa^  yoidj  aijd  aU  and  every  fuch  fum  or 
^*  fnms  fo  iigned  and  underwritten  in  fuch  policy  or  poli<f 
^^  cies  fball  be  forfeited,  and  fhall  and  may  be  recoveredj 
*^  one  half  to  the  ufe  of  his  majefty,  the  other  to  that  of 
^  the  informer,  by  a£tion :  and  if  any  corporation  or 
*^  bodies  politic,  or  perfons  .adding  in  fuch  fociety  or  part? 
**  nerihip,  other  than  the  two  corporations  intended  to  be 
^  erefled  by  this  ad,  or  one  of  them,  fliall  prefume  to 
**  lend,  or  agree  to  lend,  or  advance,  by  Aemfdves  or 
^*  any  others  on  their  behalf,  after  the  faid  twenty-fourth 
**  day  of  jfum  1720,  any  m<mey  by  way  of  bottomree 
*^  contrary  to  this  ad,  the. bond  or  other,  fecurity  for  tho 
<<  fame  (hall  be  tpfofaSlo  void,  and  fuch  agreement  (hall  be 
^  adjudged  to  be  an  ufurious  contrad,  and  the  offenders 
^  therein  (hall  fuffer  as  in  cafes  of  ufury :  neverthelefs  it 
"  is  intended  and  hereby  declared,  that  any  private  or  par- 
'^  ticular  perfon  or  perfons  (ball  be  at  liberty  to  write  or 

*^  underwrite 
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fitting  after 


^  mnier^te  tnjF  poKcks,  er  engage  lumfdf  or  Iierfelf  in' 
^*  my  afTuranco  of^  for»  or  upon  any  ikip  or  ihipfs,  goods 
^  or  merchandizes  at  fea,  or  going  to  fea,  or  may  lend  mon- 
**  ey  by  Wy  of  bonxm»yce»  as  fully  and  beneficiaHy,  as 
**  if  this  9Bt  h^i  nsvcr  been  made>  ib  aa  the  fame  be  not 
^*  on  die  account  or  ri^e  of  a  corponitida  or  body  poli* 
^*  tie,  or  upon  the  account  or  rifque  of  perfons  aAing  m  a 
**  fociety  or  partneribip  for  that  purpofe  as  aforefaid*** 

Upp!i  thi$  claufe  of  tfie  ftatutOi  a  queftion  lately  arofe  at 
Ctiildhfillf  It  was  an  a£licm  brought  againll  the  defen4a&tto 
recover  a  fom  of  money  received  by  him  from  one  firiflow  to 
the  plaintiff^  uf^.  The  plaintiflF  wai(  an  underwriter^  and  the 
defen^a^it  w;(s  a  broiler  ^  and  a  Iof&  having  happened  upon  a 
pplicy  underwritten  by  ^he  plaintiffs  he  ha4  been  obliged  to 
pay  it :  but  Bri/lo^u^  having  agreed  to  take  half  the  plaintiff'a 
rifk,  had  paid  his  moiety  of  the  lofs  into  the  hands  of  the 

defcndanti  tip  recover  it  from  whom  th^%  adion  was  brought. 

Lord  Kenyorii  C.  J.-^— **  f  am  of  opinion  that  the  plalntiflT 
cannot  recover  ;  for  this  is  clearly  a  partperfiiip  within  the 
aA  of  parliament.  If  a  fingle  name  appears  upon  the  policy, 
as  in  this  cafC)  the  infurer  {hall  never  be  allowed^  if  a  lofs 
happen,  to  defeat  a  tonS  fide  infurance,  by  faying  to  an  in- 
nocent perfon,  there  was  a  fceret  partnerfhip  between  another 
and  myfelf  ;  and  therefore  the  policy  is  void*  But  here  the 
plaintiff  is  himfelf  the  underwriter,  who  comes  to  enforce  an 
illegal  contraft  :  it  is  a  partnerfhip  pro  hac  vice  z  and  thia 
party  cannot  apply  to  a  Court  of  Juftice  to  enforce  a  con- 
trad^  founded  in  a  breach  of  the  law,** 

No  motion  was  ever  made  to  fet  afide  the  nonfuit  \  but 
two  or  three  days  after.  Lord  Kenjon  took  occafion  to  men- 
tion to  the  Bar,  that  he  had  ftated  the  cafe  to  the  other 
Judges  of  the  Court  of  Kin^s  Bench^  who  were  unanimoufly 
of  the  fame  opinion  with  his  Lordihip. 

5r;rc^fTl  ando-  In  a  vcry  modern  cafe,  the  decifion  in  SuKvan  v.  Greaves 
' fT^iL^'T*"^^  ^^^^  under  difcuflion  in  the  court  of  Common  Pleas,  and 
^2nkrupt,  T.  .  the  opinion  given  by  Lord  Keuyou  was  confirmed  by  the 
^.ockbnrn, af-   mianimous  opinion  of  that  Court, 

liiiiicc  (if  1  ylcr  * 

H.  Mfar^Rep.  "^^^  f^dts  wcrc,  that  the  two  bankrupts  were  engaged  in 
m  C  P.  J79.     a  partnerfhip  fo^  the  iiifur^ce  of  fiiips,  which  was  carried 
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•a  !a  du  name  of  Rciertjim,  vifho,  aft  ikt  time  of  kis  bonk*    C  R  A  9. 
ruptcy,  had  paid  a  much  larger  fum  for  loflcs  than  ke  had  '' 

received  for  premiums  |  and  to  server  %  tpoit^Y  oi  this  fam 
from  Ty/er^^  eftate  wa$  the  obje£b  of  this  aAion.  The  I/nrd 
Chief  Juftice  Eyrs  haying  noiifuited  the  piaintifiii  at  the  trial^ 
and  a  motion  hairing  been  made  to  fet  the  nonfuit  aiide»  the 
J^amcd  Judges,  aft^r  arptqent  ?t  (h^  l^ar,  delivered 
ppinionst 


Ld«  Ch.  J.  Byn.'^^  This  queltion  depends  on  the  trot 
conftrudion  of  the  ftat.  6  Geo.  i.  or  1 8.  By  that  a£l,  the  twor 
corporations  became  the  purchafers  of  the  ^clufire  privilege 
of  infttring  on  a  joint  ftock ;  and  to  give  efiefk  to  that  privilege 
all  other  peribns  are  prohibited  from  infuring  on  a  joint  ftock* 
Now  it  appears  clearly  on  the  firft  view>  that  the  provifions  of 
the  z,Ot  are  at  an  end*  tf  a  perfon,  by  merely  infuring  in  hia 
own  name,  can  have  the  advantage  of  a  joint  capital,  which 
the  TuEt  meant  to  prolubit,  Thli  partnerfhip  therefore  is  con^ 
trary  to  the  fpirit  of  the  ad }  and  it  is  alio  contrary  to  the 
letter  of  it.  The  i  ath  feAion  dire&s,  that  all  focieties,  &c.^ 
This  does  not  at  all  go  to  confine  the  meaning  of  the  legits 
lature  to  an  avowed  partnerfhip,  infuring  publickly  in  thei^ 
own  names  \  but  the  obje£l  is  to  prevent  any  other  joint 
ftock  being  embarked  in  infuring.  This  being  fo,  the  con^p 
fequence  unavoidably  is,  that  no  contra£t  can  arife  dire£Uy 
put  of  fuch  a  proceeding!  fp  as  (p  be  the  foundation  of  ai) 
aftion/'  ~ 

• 

Mr.  y,  Heath.-^*  I  am  of  the  feme  opinion.  It  fccms  to 
me  that  the  objed  of  the  ftatute  would  be  totally  defeated,  if 
it  were  tp  extend  onl  v  to  ^ofe  policics,'^  in  which  the  names  of 
9II  the  partners  v^e^e  i^fertedf  It  exprefsly  4eclares,  that  every 
policy  fi^bfcrili^d  by  any  perfon  a^ing  in  a  partnerfhip  (ha^! 
be  abfolutely  i^uU  4n4  void,  thpugh  it  mav  b^  trye  that  the 
party  fubfcribing,  ({la}!  be  ^ftopped  from  letting  up  a  fecret 
partnerlhip  to  defeat  a  bond  fide  infurance.  And  die  reafon 
is  obvious ;  trade  is  carried  oh  according  to  the  capital  em- 
ployed. Now  the  infurances  would  run  to  the  extent  of 
{he  capital,  in  whatever  name  the  policy  might  be  fubfcribed. 

The 

.   f  Vide  fupra,  p.  & 
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€9  At.  "^^  'db]tdt  dMMfore  df  tiie  ftaiute  was  t6  pT^ftnt  At  dllL 
!•_  .    ployment  of  a  joiat  capital,  which  would  idBotd  the  greaN 
fft  conipetilion  widi  the  eftabKAied  corporationa*^ 

Mr.  J.  Rmkfj^^^'  As  to  the  fecotid  point,  I  agtee  that  if  the 

CDnjra^  be  illegal,  no  a£tion  can  arife  out  of  it.  But  a$  to  the 

£rft  qudlion,  whether  this  contra^  were  illegal  or  not,  I  muft 

confefs  I  bad  great  doubts,  till  I  heard  the  opinions  of  toy  Lord 

Chief  Juftice  and  my  brother  Heathy  and  alfo  the  cafe  cited 

from  ParVs  Jnfuraneef  fiur  it  feemed  to  me  that  the  ftatute 

•fmlf  meant  to  prc^ibit  infuranccf  wheve  both  parties  knew 

-thait  a  partnerihip  e^pfted,  but  not  where  there  was  a  fleei^ 

ing  partnerihip.    But  I  was  very  much  ftrucic  with'  the  ob** 

fervations  of  my  brother  HeM^  that  the  extent  of  the  in*^ 

BbmW. Hodg- furance  would  be  in.ph^poftion  to  the  capital  employed^ 

Se*  ^  o  ^^"^  Ac   '^^^  ^  there  were  s^i  incre^ed  capital,  there  would  be  an  in- 

^  creafed  riralftip  with  the  corporations.    Whatever  doubts 

l^dbre  i  had^.  I  fubmxt  to  the  authority  of  ^  otiier  Judges." 

•    '       •■  ,  '  .     ■  ..  . 

Rule  for  fetti^g  aide  the  laonfoit  \ifa«  tdijCebargod* 

ft        ft 

Ac  94  a&  oS.  •  There  are  claufes,  in  a  fubfcqucnt  part  of  the  ftatute, 
fecuring  to  the  South  Sea  and  Eq/t  India  Companies  all  the 
rights  and  privileges  which  they  had  enjoyed  previous  to  the 
paffing  of  that  a£t,  and  the  right  of  lending  money  on  bpt* 
toxnree  to  the  captains  of  their  own  fhips.  « 

This  ftatute  is  the  only  pofitive  regulation  to  be  found  In 
the  law^of  this  country^  with  r^fpeft  to  what  perfons  ftiall, 
or  fliall  not  be  infurcfs.  By  [virtue  of  that  regulation,  the 
two  offices  under  the  names  of  ^hc  Royal  Exchange  AJft^rance 
£  y  J  Office,  and  the  LandcfU  AJfuranQeOS\Qt  were  created  and  ef- 
tabUflied,  by  charter  of  Oeorge  the  Firft,  under  the  great  feal 
of  Great  Britain^  bearing  date  the  twcnty-fecond  day  of 
y«w,  in  the  fixth  year. of  his  reign ;  and  they  ftlU  continue 
offices  for  the  infiirance  of  property.  The  Icgiilature  having 
thus  anxioufly  provided  for  the  fecurity  of  thofi?  merchants, 
who  might  be  defirous  of  carrying  on  an  extenfivc  trade,  but 
who  were  deterred  from  doing  fo,  through  fear  of  die  infol- 
▼ency  of  under  writers,having  ftipulated  with  the  company  that 
they  ftiould  have  fttfficient  funds  for  the  payment  of  all  de- 
mands 
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mands  that  might  be  made,  and»  at  the  fame  ume>  allowing 
to  private  ua^erwrkers  the  full  liberty  ^f  infuring  to  any 
amount  with  thofe  who  were  fatisiied  to  truft  to  ihxat 
private  fecurities  only ;  it  is  not  to  be  wondered  at»  that 
die  bufinefs  of  Lufurance  increafed  to  a  degree  almoit 
inconceivable.  Indeed,  any  perfon,  fince  this  ftatute,  may  , 
iafare  as  at  the  common  law,  with  this  fingle  exceprion, 
that  any  policy  fubfcribed  by  a  private  firm  or  partnerihipt 
16  abfolutely  void. 

2dJy.  What  things  may  be  -infnred.  I  beg  leave  here  to 
premife,  that  I  do  not  mean  at  prefent  to  go  into  the  great 
i^eftion  of  infurance,  u^>on  ifttereft  or  no  intereft^  having 
referved  that  for  the  fubjed  of  a  difljhd  chapter*  My 
dp6gn  in  this  place  is  only  to  ihew,  what  kinds  of  property 
are  the  fubjed  of  infurance,  upon  fuppofition  that  every 
perfdn,  making  infuranccj  is  interefted  in  the  goods  as  the 
law  requires. 

The  moft  frequent  fubjefls  of  infuranoe  are  flups,  goods,  x  Bltfem  4. 
merchandizes,  the  freight  or  hire  of  fhips  :  alfo  houfes^ 
ware-houfe^,  and  the  gbods  laid  up  in  them  from  danger  by 
fire,  and  infurance  on  Uve&.  Of  the  two  laft  of  which,,See  poft 
more  will  be  faid  hereafter.  But  although  infnrances  upon  **  *"*  ^ 
fuch  property  as  we  have  juil  enumerated,  moil  frequently 
occur  in  pradice ;  yet  in  the  law  books  we  meet  with  cafes- 
which  can  hardly  fall. within  any  of  thofe  defcriptions* 

Thus  bottomree  and  nfpondentia  are  a  particular  fpeciea. 
of  property  which  may  be  the  fubje£k  of  infurance.  But 
then  it  muil  be  particularly  exprefTed  in  the  policy  to  be 
refpmdentia  intereft  ;  for  under  a  general  infurance  on  goodsp 
the  party  infured  cannot  recover  money  lent  on  bottomree* 
Such  has  been,  and.  is  at  this  day,  the  eilabliihed  ufage  of 
merchants.  ""  • 

* 

This  was  folcmnly  decided  in  an  aftion  upon  a  policy  <rf     C  ^^  1 
bfurance  *'  upon  goods  and  tn^rcis/ijizes,  loaden,  or  to  be 

^^  loaden 
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CHAP,    ^^loaden  aboard  the  Denham^  WHUamTryon^  commander, 
^'     J    *•  at  and  from  Bettgal^  to  any  ports  or  places  whatfocvcr  in 
''  the  Eq/l  In£iSy  until  her  fafe  arrival  in  London^    The 
CloverT.Black,  evidence  appeared  to  bC)  that  before  the  figning  of  the  pol- 
»5'7BUitk?*'  *cy>  *«  plainriff  had  lent  Captain  Trpi,  upon  the  pods^  then 
AoiieRcp.405.  loaden,  and  to  be  loaden  on  board  the  faid  Ihipi  on  account 
of  the  laid  Captain  Tryon^  the  fum  of  feven  hundred  and 
fixty-four  pounds,  at  refponientioj  far  which  a  bond  was 
executed  in  the  ufual  form :  that  the  (hip,  at  the  time  of 
the  lofsy  had  goods  and  merchandizes  on  board,  the  prop- 
trty  of  Captain  Tryon,  of  greater  value  than  all  ]die  money 
I  he  had  borrowed  :  that  the  (hip  was  afterwards  burnt,  and 

\  all  the  goods  and  merchandizes  were  totally  conTumed  and 
loft.  Upon  thefe  fads,  the  queilion  was,  whether  the 
plaintiff  could  recover.  This  cafe  was  tvtrice  argued  at  the 
bar  ;  the  court  took  time  to  confider  it,  and  were  unani- 
mous in  their  determination. 

Lord  Mansfietd.'^*^  I  iilcUned,  at  the  trial,  and  fince  up« 
on  the  argument,  to  fupport  this  infurance,  being  convinced 
that  it  is  fair,  and  that  the  doubt  has  arifen  by  a  flip  in  omit- 
ting to  fpecify  (as  it  was  intended  to  have  been  done)  that  this 
was  a  rej^dentia  intereft.  The  ground  of  fupporting  this 
infurance,  if  it  could  have  been  fupported,  was  a  claufe  of 
the  19  G.  a.  c.  37./  5.  which,  as  to  the  purpofe  of  infurance, 
confiders  the  borrower  as  having  a  right  to  infure  only  for 
the  furplus  value,  over  and  above  the  money  he  has  bor- 
rowed at  refpondent'uu  Yet  we  are  all  fatisfied  that  this 
^  ad  of  parliament  never  meant,  or  intended  to  make,  any 
alteration  in  the  manner  of  infurances ;  its  view  was  to  pre« 
vent  gaming  or  wagering  policies,  where  the  infurer  had  no 
intereft  at  all$  and  if  the  lender  of  money  at  refpondentia 
f  were  to  be  at  liberty  to  infure  for  more  than  his  whole  inte- 

reft, it  would  be  a  gaming  policy  ;   for  it  is  obvious,  that  if 
he  could  infure  all  the  goods,  and  infure  his  refpondentia  in-^ 
tcreft  beiides,  this  wouM  amount  to  an  infurance  beyond 
his  whole  intereft.     In  defcribing  refpondentia  intereft,  the  2l€l 
gives  the  lender  mhne  a  right  to  make  infurance  on  the 

money 


I 
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money  lent :  fo  liiat  the  ad  left  it  cm  the  pra&ice.    I  have   c  H  A  P. 

looked  into  the  pra&ice^  and  I  find  that  i>ottomree  and  ref- 

fondentia  axe  ^particular  fpecus  of  infuraoce  in  themfelveg,  and 

have  taken  a  particular  denoonnation.     I  cannot  find  even  a     t  ^  ^  J 

£Bum  in  any  writer,  foreign  or  domeftici  that  the  refpanden^ 

tia  creditor  may  infure  upon  the  goods,  as  goods.    I  find  tooj 

by  talking  with  intelligent  perfons  Tery  converfant  in  the 

knowledge  and  praQice  of  infuiancesy  that  they  always  da 

mention  refpondentia  intereft^  whenever  they  mean  to  infure 

it.    It  might  be  greatly  inconvenient  to  introduce  a  prance 

santrarj  to  general  ujage^  and  there  may  be  ibme  opening  to 

fraud  if  it  be  not  fpecified.    The  ground  of  our  refolutioa 

is»  ^'  That  it  is  now  eftablifbedy  as  the  law  and  pra&ice  of  ' 

^  merchants,  that  rej^ohdentia  and  bottomree  muft  be  fpeci* 

f*  fied  and  mentioned  in  the  policy  of  infurance.^ 

It  is  to  be  oblerved,  that  hi  thii  judgment  the  court  con- 
fined itfelf  entirely  tQ  die  cafe  then  before  it,  but  did  not 
mean  to  decide,  that  a  perfon,  havinf  a  fpecial  inteieft  in 
goods,  could  not  recover  under  an  infurancc  upon  goods 
generally.  Lord  liansfieldf  indeed,  exprelsly  iaid,  at  the 
conclufion  of  his  argument,  that  they  did  not  mean  to  de*  '^  Bssr.  tsoi. 
termine,  that  no  fpedai  intereft  in  goods  might  be  given  in 
evidence,  in  other  cafes  than  in  thofe  of  re^ondentim  and 
bottomree,  if  the  cirounftances  of  the  cafe  flibuld  happen  to 
admit  of  it*  The  Uen  which  a  factor,  to  whom  a  balance 
is  due,  has  upon  the  goods  of  his  principal,  comes  under  the 
exception  taken  by  the  court  9  and  an  infurance  upon  fuch 
an  intereft  feems  to  have  been  admitted,  if  not  abfolutely 
held,  to  be  good,  ini  the  cafe  of  Go£9i  v.  London  Afiiirancc 
Company,  which  will  be  fully  ftated  in  that  part  of  this  t  Bntr.  499. 
work,  which  treats  of  double  infurances. 

But  although  the  cafe  of  Glover  and  Bhek  is  certainly 
fped  law,  yet  it  has  fince  been  ruled,  that  money  expended 
by  the  captain  for  the  ufe  of  the  (hip,  and  for  which  rrfpo9i>^ 
detUia  intereft  was  charged,  may  be  recovered  under  an 
infurancc  on  goods,  Jh^^  ^  efeffs,  provided  the  ufage  of 

the 
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O  H  A  P.    ^  trade,  which  in  matters  of  infurance  is  always  of  ffoit 
I*  weighty  faii£kions  it 

Gregory  v.  Thils  in  an  aAion  upon  a  tK>licy  of  infitrance  &n  gpddff 

Cltf  iftie,  B.  R,  J^edi^  and  efiBs^  of  the  plaintiff,  who  was  alfo  the  capuin 

o^oSL  m.      on  board  the  fhip,  the  plaintiff  claimed  under  that  infuranos, 

r        -1     money  expended  by  him  in  the  courfe  of  the  Toyage  for  the 

ufe  of  the  ihip,  and  for  which  he  charged  refpondentia  in«« 

tcretLi 

Lord  Mafufiildy  after  deliYering  his  opinion  u  pon  another 
point,  which  arofe  in  the  caufe,  and  which  will  be  mentioned 
in  another  part  of  this  work,  (aid,  as  to  the  fecond  queftion^- 
whether  the  words  ^ gwb^  JpenCf  and  efeSfs*^  extended  to 
this  intereft,  I  (hould  think  not,  if  we  were  only  to  con-* 
fider  the  words  made  ufe  of.  But  here  there  is  an  exprefs 
tffage^  which  muft  govern  our  decifion^  A  great  many  csip* 
tains  in  the  Eaft  India  fervice  fwear,  that  this  kind'  of  inte-^^ 
reft  is  always  infuired  in  this  way^  and  I  obferve  the  petfotf 
^  here  tnfored  is  the  attain. 

• 
t  AfMeos'ifL       ^  ^  marine  regulations  of  moft,  if  not  of  all,  tKtf 
trading  powers  in  i£»nyr,  infurances  upon  the  wages  of  fta-* 
men  arc  forbidden  y  a  regulation  founded  in  wifdom  and* 
found  policy.    In  Great  Britain,  a  great  and  commercial' 
nation,  fuch  an  ordinance  is^  particularly  necefiary,  and  it  is 
;^reeable  to  the  policy  of  the  general  law  of  that  country, 
S  Gea  i.cb.  14.  by  which  it  is  declared,  ^  That  no  mafter  or  owriel*  of  any' 
C  ?•  <<  merchant  (hip  fliall  pay  to  any  feaman,  beyond  the  feas, 

^*  any  money  or  ctEoBts  on  account  of  wages,  exceeding  t>ne 
I  •*  moiety  of  the  wages  due,  at  the  time  of  fuch  payment, 

^  <<  till  fuch  fhip  fliall  letum  to  Grv^  ^n/orn  or /fv/;^^//.''   Bf 

this  falutary  law,  the  faiiors  are  interefted  in  the  return  of 
the  (hip;  diey  will,  on  that  account,  be  prerented  from 
dcferting  it  when  abroad,  from  leaving  it  immahned^  and  in' 
times  of  danger,  aiifing  either  from  perils  of  the  Tea,  or  the* 
attacks  of  an  enemy,  will  be  more  anxious-  for  its  prefer- ' 
vation.    But  thefe  good  efii^jfis- would  he  entirely  defeat^d»* 

if 
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tf  infutanee  on  their  irages  were  to  be  permitted  i  for  to   C  H  A  P« 
whatever  caufe  ^he  lofs  might  be  attributed^  they,  would  iftill    ^    _^'_ 
be  fecure.     However,  it  (hould  feem^  that  thia  regulation  ^  MajjI^^ 
does  not  mean  to  prevent   mariners  from  infuring  thofe 
WageS)  which  they  are  entitled  to  receive  abroad,  or  goods 
which  they  have  purchafed  with  thofe  w^ges  in  order  to    • 
bring  them  home  }  but^  in  fuch  a  cafe,  they  atre  to  be  con- 
fidered  in  the  fame  light  with  other  men. 

In  an  diGtion  upon  a  policy  of  infurance  upon  .Fort  MarU  Cotter  v.  ^ 
hrough,  othcrwife  BincooUn^  in  the  EbJI  Lijits,  for  twelve  ^*:\^' 
calendar  months,  from  the  firft  of  Offobir   1759^  to  the  BUckft.  593: 
fiiA  oi  OBober  1760,  againil  any  European  ^nemy,  for  the     £  13  3 
benefit  of ;  the  governor,  it  was  doubted  by  the  learned  chief  Lord  Mtnt*  ' 
juftice  who  tried  that  caufe,  whether  a  policy  againft  the  ^^ 
lofs  of  Fort  Marlborough   for  the  benefit  of  the  goye»ioc 
i^as  good,  upon  the  principle  which  does  not  allow  a  fsfiloc 
to  infure  his  wages,     fiat  ^terwards,  when  he  came  to  de« 
Iner  the  opinion  of  the  court  upon  all  the  pwita  in  that  cauie^ 
after  mentioning  this  doubt,  which  had  occurr^.to-his  miadi 
he  went  on  thus:  '^  But  confidering  that  this  pl^ce  though 
^<  called  a  fort,  was  really  but  a  f afkory  or  (ettkinent  for  trade  % 
^^  and  that  he,  though  called  a  governor,  was  really  but  a  mer«  * 
**  chant  $  confidering  too,  that  the  law  allows  a  captain  of 
**  a  ihip  to  infure  goods  which  he  has  on  bpard,  or  his  &ar6 
^*  in  the  fhip,  if  he  be  a  part  owner ;  and  the  captain  q^  a 
*'  priyatcer,  if  he  be  a  part  owner,  to  infure  his  (b^e  i  con^ 
''fidering  too,  that    the   objeflion    could    not,  upon  any 
**  ground  of  juftice,  be  made  by  the  infurer,  who  knew  him 
*^  to  be  'the  governor  at  die  tinie  he  took  ihe  premium  \  and 
**  as  with  ^regard  to  principles  of  public  convenience,  thi^ 
^  cafe  fo  feldom  happens,  (I  never  \Liafi^  one  before)  any 
**  danger  from  the  example  is  little  tohe. apprehended  \  I  di4 
*'fiot  think  myfelf  warraiited,  upon  that  poipt^  to  nonfui^ 
**  the  pis^ntiff  i  efpecbUy  top,  as  the  dbjoftion^id  not  comfB 
[  ^  from  the  bar.    Though  4his  point  was  mentioned^  it  waf 

^  not  infifted  i^pon  at  the  Jaft  trial  (  nor  has  it  been  ferioufly 
^  arg^dt  upon  this  motioSf  as  fpfficiaa^  ^one  to  vacate  thi^ 
**  poltcy  :  and  if  it  had,  we  are  all  of  opinion,  that  we  are 
^  not  warranted  to  fay,  that  it  is  void  UMn  that  account.'' 

G  It 
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CHAP-.       Ii  has  long  been  a  queftion»  how  far  infurances  upon 
t^^*^j    the  fliip5  or  goods  of  enemies  are  politic  or  legal.     Upon 
Old.  vf  the  continent  of  Europe  it  fliould  feem,  that  they  are  in 

Byokc^oek'*  K^'^'^*^  abfolutely  prohibited,  under  penalty  of  the  infur- 
9ueft.  Jurit.  ance  being  void,  and  the  delinquent's  forfeiting  the  fum, 
W\}'^^'  ^  to  which  he  had  fubfcribcd-     Thefe  laws  have  been  paffed 

2(1.  p.  153.  A  f  %  * 

from  an  idea,  that  fuch  infurances  are  prejudicial  to  the 
intereft  of  the  country  tolerating  fuch  contrafts,  by  eiui'* 
bling  an  enemy  to  continue  his  trade,  on  account  of  the 
C  M  3     degree  of  proteftion  thus  aflFonied  him  againft  the  mari- 
time ftrength  of  the   nation  making  the   infurance.     In 
Englandy  till  very  lately,  this  queftion  has  been  undecided : 
BrMaoAv.Nef-but  the  couTt  of  King's' Bench  have,  in  two  very  modern 
tow  v/Towen.  i'*ft*ncc8,  been  unanimoufly  of  opinion  that  fuch  infurances 
t  Term.  Rep.  are  illegal  and  abfolutely  void*     I  fhall,  however,  when  I 
aj  v»d  3;.       come  to  the  chapter  on  illegal  voyages,  ftatc  the  argumenta 
on  both  (ides  of  this  important  queftion.    In  this  place  I 
fliall  only  obferve,  that  in  the  year  1748,  a  bill  was  intro* 
duced  into  parliament,  *'  to  prevent  aflurances  on  (hips  be- 
^'  loQgkig  ta  France^  and  on  merchandizes  and  efie£b  laden 
^'  thereon,  during  the  then  exiftii^  war  with  FranciP 
Steb.  in  Kottfe  That  bill  was  oppofed  on  principles  of  policy  and  expedi-* 
^tTv^Jil     c'^cy*  ^  t^^  ^^^  greatcft  lawyers  and  moft  eminent  fpeak* 
p.  17  X.  ers  of  that  age,  the  Honourable  William  Murray  and  Sir 

Dudley  Ryder ;  but  the  legiflacurc  thought  proper  to  pafs 
axCeo.lI.c4..|h»bill  into  a  law,  infli£tiAg  a  penalty  of  500/.  upon  the 
perfoBS  making  (iich   infurancesy   and  alio  declaring  the 
poKcy  to  be  void* 

The  e»ftence  of  that  ad,  however,  was  limited  by  the 
duration  of  the  then  war.  But  in  the  prefent  war  a.fimi* 
33  Of.  DL  lar  legiflative  provifion  has  been  made,  declaring  that 
e.  a7.C4-  fcifurances  in  the  aft  mentioned  (h:^l  not  only  bevoidi 
but  the  offending  perfon  (hall  be  imprifoned  three  months. 
This  ftatute  is  alfo  temporary  \  but  the  decifions  above  al<* 
luded  to,  and  which  will  be  fully  quoted  hereafter^  have 
determined  that  all  infurances  upon  the  property  of  an 
iopen  enemy'  are  v^kt,  independent  of  Ae  a^  of  parlia* 


ment. 

•      *  / 
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rnent.  It  U  not  to  be  difletnbkd  that  thefe  dtfctfiQiu  axt  (MI  A  P^ 
mher  in  oppo&tion  to  the  fentimcnts  of  Lord  Mansfield  y  ,  **-,  j 
and  Lord  HarJwickr:  for  although  the  cafe  does  not  fecni  ^ 

ever  to  have  come  for  a  judicial  opinion  before  them,  yet 
it  is  CTident,  from  what  thef  have  declared  both  in  parlia- 
ment and  on  the  bench,  Azt  on  principles  of  expediency,  j^^^  Jjo- 
thofc  illuftnous  men  were  incuned  to  fupport  lach  mlur-  sittings  at 
ances,  although  li  (hould  feem,  with  all  deference  to  fuch  GuiidJiAif. 

I'k^''*ii«  Vac 

names,  that  even  the  expediency  of  the  meafure  ms^y  greatly  ,^3^^ 

be  doubted* 

t 

One  ilpecies  of  insurance  on  foreign  (hips  or  goods  was 
prohibited  by  ftatute,  with  a  view  to  fecure  to  the  £afl 
Ifulia  company  the  fole  trade  to  and  from  the  E^  I/idiesi 
imd  other  places,  beyond  the  Cc^  of  Gpod  Hcpe.  The  ilatx  ^sOw*  n.c.  26. 
Dte,  after  reciting,  that  to  admit  of  infurances  on  th^ 
flups  <kT  vefiels  of  foreigners  trading  to  the  EaJiJndies^ 
may  be  a  means  of  encouraging  his  majeft/s  fubjedh'  to 
fiiare  with  foreigners,  in  eftablifhing  new  focieties  or  com- 
panies for  carrying  on  the  faid  trade  in-  the,  dominions  of 
foreign  ftates  or  priaees,^  enai^s,  ^  That  no  in&rancesvftuil 
^  be  made,  or  money,  lent  on  bottomree,  .on  foreign  ihipft 
*^  OF  goods,  bound  to  or  from  the  Eafi  Indies^  under  the; 
^forfeiture  of  treble  the  fum  infured  or  lent''  '  It  con^ 
uins  an  exception,  however,  in  favour  of  infurances  maide/ 
or  to  be  made,  on  (hips  of  the  fubje^  of  fuch  foverfrigns.  [  15  !1 
as  c^ried  on  a  trade  with  that  part  of  the  world  previous:  .  .  ^' 
to  the  month  of. 05«^  1748*  This  a£k  was  to  be  ia 
force  for  fev6n  years.  Whether  upon  a  trial  it  wasfound 
to  be  a  politic  or  wife  regulation,  I  have  not  been  able  to 
difcover:  biit  th£  prefumprion  is  to  the  contrary  *,  as  it 
does  not  appear  from  nhe  ftatute  booh,  that  this  a£t  of  par- 
liament was  continued,  or  that  it  was  rerived  by  any  fub*' 
fequent  ftatute. 

■ 

3dly.    Of  the  requifites  of  •^  policy.  *     The  f(»m  of  a       .  - 

policy,  now  ufed  in  London^  ijs  nearfy  the  fame,  which  wa» 
adopted  two  hundred  feats  ago,  ai  may  be  .coJle^^ed  front 

G  2  Ma/jftii 
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CHAP.    Malj$9i  ;  but  its  antiquity  cannot  preferve  it  from  jud  cen- 

f  ,^*^^  >    iurtf  it  being  very  irregular   and  confufed,  and  frequently 

MaiyacfoS.     anibiguous>  irom  making  ufe  of  the  fame  words  in  different 

The  efTentials  in  the  comtt^Ct  of  infurance  are:  Firft, 
the  name  of  the  perfon  for  whom  the  infurance  is  made : 
Secondly,  the  names  of  the  ihip  and  mailer  #  Thirdly,  wheth- 
er they  are  (hips,  goods,  or  merchai>dizes,  Aipon  which  the 
infurance  is  made  :  Fourthly,  the  name  of  the  place  where 
the  goods  arc  laden,  and  whither  they  are  bound  :  Fifthly, 
the  time  when  the  ri&  begins,  and  when  it  ends  :  SixtMly, 
all  the  various  perils  and  rifts  which  the  infurer  takes  ttpo4 
bimfeif :  Serenthiy,  the  confideration,  ^r  premium,  paid 
for  the-  tifk  ok  hazard  run  :  XightlUy,  the  month,  day,  and 
year,  on^which  the  policy  is  executed :  Ninthly,  the  ftampd 
lequtved  by  a^  of  parliament.  Of  each  of  thefe  in  theif 
•rder. 

.  ■  -         ■   •• 

FiiJly-Of  the  name  of  the  perfon  infuref).    It  was  for* 

inerlyvery  lauoh-th^praAice'to  ef&£l  policies  of  infurance, 

in  blank  as  ik  w^s  called j  that-  is,  without  fpecifying  the 

names  of  the  perl^ns,  i(k  >whofe  ufe  And  benefit,  or  oii 

whofe  account  fuch  itifurances  were  made  $   a  pradice, 

\Khkh  had  been  found  in  many  refpeds  to  be  mifchievou^, 

^     and  produdiive  o&  great  iacon^eniencesJ    Thefe  evils  weH 

ft  Magent  6$.    icmedied  at  a  very^  ekfly  pc^riod  in  Gfnoa  and  France  by  the 

'^  marine  evdinamce^*  of  thofe '  countries}  which  required  the 

aame^f  thetperibn  infured  to  be  mferted  in  the  policy^  and 

whether  4ie  was  to  be  conRdered  in  the  capacity  of  princi*^ 

t4  Geo.  m.      pal  or;  factor.     In  En^nd  a  limitar  regijJafion  took  place 

**  r     /^  1    ,  ^'^  *^^  year^  '774>  wA'->iie(p«ft  to  kiferances  upon  lives; 

^        ^      but  itwas.aot-tiin^iie-year*  I78^)tkat  any  provifion  was 

made  for  this  evil  in  policies  upon  fliips  and  meiHrhandizes^ 

15  Oca  p«  The  ftattKe  declares,'  ^  l%at  from  iand  afteV  the  fiftJi  day 

*44«  «of  j^y  l^^Sf  it  fliall  not  be  lawful  *for  any  perfon  of 

'^perfonip  vSon^Stjui  inGreat  Britmin^  to makei  or  caufe 

;.         .  "to 


« 
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^  to  be  made,  asjr  policy  tk  policies  of  infurance^upon  his,  C  H  A  p. 
*'  her,  or  their  intcreft  in  any  fhip  or  ihip$,  or  any  goods, 
*'  merchandizes,  effefls,  or  other  property,  without  infert* 
''  ing  in  fuch  policy  or  policies,  th,  her,  or  their  &wn  SceCaaadaoh 
^  name  or  names,  as  the  porfon  interefted  therein,  or  the  ^^*^  Pi^T* 
*^  name  or  names  of  the  per/on  or  perfons,  who  ihall  efie£l  i  Term  Rem 
the  fame,  as  the  agent  or  agents  of  the  perfop  or  perfons  f,^*jJteldtW 
^  lb  really  interefted  therein,  or  for  whofe  ufe  or  benefit  the  Ezccutort 
**  or   on  whofe  account,  fuch  policy  or  policies  it  or  are  ""*'**  ^  ^ 

.  *        /         *  cover,  becaufe, 

*'  underwrote :  and  that  it  ihall  not  be  lawful  for  any  per-  amoogft  other 

**  ion  ox  perfons,  who  fliall  not  live  or  refide  in  Great  r^"*!^     «1* 
^  name  of  coeir 

**  Britain,  to  make,  or  caufe  to  be  made,  any  policy  orTcftator    wm 

•*  policies  of  affurance  upon  his,  her,  or  their  intereft  in  ^  ^^  "* 

''  any  ihip  or  (hips,  or  on  any  goods,  merchandizes^  ef* 

^  fe^s,  or  other  property,  without  infcrting  in  fuch  pol* 

^  icy  or  policies  the  name  or  names  of  the  agent  or  agenti 

*f  of  the  perfon  or  perfons  fo  really  interefted  therein,  and 

^  for  whofe  ufe  or  benefit,  or  on  whofe  account,  the  Hunt 

**  is  OT  arc  fo  made  and  underwrote  :  and  that  every  policy 

^  or  policies  of  aflurance,  made  or  underwrote  contrary  to 

^*  the  true  intent  and  meaning  hereof,  (hall  be  null  and  void 

^  to  all  intents  and  purpofes*" 

Upon  the  ftatute  juft  recited,  a  queftion  of  fome  eon« 
Sequence  very  foon  arofe,  namely.  Whether,  when  the 
agent  efieds  a  policy  for  the  principal  refiding  abroad,  it  ht 
necefiary  to  infert  his  name  in  the  policy,  as  agent.  Upon 
a  debate,  it  was  held,  that  if  it  be  not  ftated,  that  he  tU 
feded  the  policyj  as  the  agent  of  the  principal,  the  policy 
will  be  void  within  the  ftatute^^  Another  queftion  allb 
occurred  in  the  fame  caufe.  Whether  it  was  not  the  ta* 
tention  of  the  legiilature,  when  the  principal  refided  abroady 
t)iat  the  agent  ihould  live  ir^.  J^ngland.  It  did  not  become 
neceiTary  for  the  court  to  decide  the  latter  queftion ;  but 
the  leaning  of  the  judges  clearly  ws^  ia  tl\c  afllrmative. 
The  cafe  was  thus  i; 

M 
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An  aAion  was  brought  upon  aT^  policy  of  infuranoe  on  a 

fhip  and  its  cargo  from  Sunburyy  in  Georgia^  to  Amjkrdam  \ 

Pray  and  others  ^nd  it  was  agreed,  that  a  verdid  ffaould  bo  taken  for  the 

^^i  ^^\       plaintifFs,  and  that  the  defendant's  counfel  fliould  have  the 

p.  313.  for      liberty  of  moving  the  couit  to  *fet  it  afide,  and  enter   a 

^"r^^'  verdiQ:  for  the  defendant,  (without  cofts)  if,  upon  the  con- 

ftrafJion  of  the  25th  of  George  the  Thirdj  chap.  44.  the 

court  fhould  be  of  opinion,  that  the  plaintiffs  were  not 

entitled  to  recover.     At  the  trial  before  Mr.  Juftice  BuUer 

it  appeared,  that  the  plaintifft  lived  in  Georgia^  and  had 

formerly  been  owners  of  the  vcflel,  but,  before  May  17851 

had  transferred  their  property  in  her  to  one  Pierce^  who 

reiided  in  the  fame  country.     The  names  of  the  plaintiiB 

were  at  the  head  of  the  policy,  which  was  underwritten  bjr 

the  defendant  in  September  1785  ;  and  the  declaration  ftat- 

'  ed,  that  they  made  it  for  the  benefit  of  Pierce^  in  whom  the 

intereft  was  averred  to  b«.     Upon  thefe  fzCts  the  two  quef- 

,        tions  arofc  :  Firft,  Whether  wlien  an  agent  efieds  a  policy 

for  his  principal  refidi^g  abroad,  the  ftatute  requires  that 

fuch  agent's  name  ihould  be  inferted,  eo  nomin^  as  agent  ? 

Secondly,  Whether,  under  the  fame  ad,  it  be  neceflary  tlmt 

the  agent  (hould  live  in  England  yfh.cn  the  principal  was 

abroad  f 

*  » 

'  Lord  ManrfieiJ."^*^  Whatever  doubts  I  may  have  in  my 
own  mind  with  refpe£l  to  the  policy  and  expedience  of  this 
law,  yet  as  long  as  it  continues  in  force,  I  am  bound  to  fee  it 
executed  according  to  its  meaning  \  and  however  I  may  think 
tiiat  this  is  not  a  commendable  defence  in  the  underwriter, 
'  yet  that  is  a  matter  for  his  confideration,  and  not  for  mine, 

f  have  not  a  particle  of  doubt  as  to  the  true  conftruAion 
of  this  ad.  .  Let  us  confider  what  are  the  mifchiefs  in* 
tended  to  be  remedied,  and  the  provifions  of  the  ^(k  for 
remedying  them.  The  preamble  recites,  that  gre^i^  tncon* 
YeniCHcies  had  ariftn  froip  omitting  to  infcrt  in  policies  of 
infurance,  the  names  of  the  perfpn^  for  whofe  benefit,  or 
on  whofe  account,  fuch  policies  wcfj  cffcdcd.  That  is 
ft*  piifcjijcf :    and  it  is  reniedieti  J)y  ^x^wi^^  that. if  thi 

trincipaf 
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f0mcipal  r^ies  m  England^  his  own  aame  flull  be-  infartedy 

or  what  amounts  to  the  fame  thing,  the  name  of  his  agents 

to  nonune^  oi  agetrt  for  him.    If  the  agent  ^ere  not  to  be 

named  in  the  policy*  in  the  capacity  of  agtnt  for  the  injund^ 

the  public  would  ftill  be  left  ignorant  who  the  infured      L  '*  J 

was  ;  and  the  principal  intention  of  the  ad  would  be  de-* 

feated.     Then  as  to  the  cafe  of  the  infure4  Uving  atraad^ 

who  cannot  mfurt  in  bis  own  name,  there- can  be  no  doubt  but 

that  the  name  of  his  agent  muft  J>e  infertedf  io  nomine^  at 

agent.     I  am  alfo  flrongly  inclined  to  think,  that  the  other 

objection,  with  regard   to  the  refidence  of  the  agent,  is 

good ;  but  it  is  not  neceilary  to  give  a  dire£l  opinion  on 

that  point.^ 

Mr.  Juftice  JBuIler.rrr'**  It  feems  to  me  to  have  been  the 
in*temion  of  the  l^giflature,  that  the  name  of  the  agent,  who 
eSe&s  the  policy  for  his  principal  refiding  abroad,  fliould 
be  inferted  in  the  policy,  yiuifi  agfnt  for  fuch  per/on.  tot 
the  word  **  agent,-'  in  the  fecond  claufe,  is  to  be  under* 
ftood  in  the  fame  fenfe  as  it  i;'  taken  in  the  firft  ^  anS  I 
have  as  little  doubt  that  the  ipeaning  of  the  ^Gt  is,  that 
fuch  agent  ihould  Tefi<ie  in  Great  Brifa^. 

Mr.  Juftice  ITHUs  and  Mr*  Juftice  Afihurjl  were  of  the 
£ime  opinion :  and  the  rule  wa^  9ia4^  ^bfolute. 

If  there  are  more  perfons  interefted  than  one,  it  is  ab« 
folutely  neceflary  that  the  naj;ae^  of  all  fiiou]4  he  inferted,         « 
Qtherwife  the  policy  is  void  v  ({pr  will  any  other  defcrip« 
tion  anfwer  ^e  defign  oj(  th^  ftatute.    Thus  in  a  cafe,  Wilton  aad 
where  there  we^e   feyeral  plaintiffs,  the  policy  was  made  ton  b.  R.  ac 
«*  In  the  name  of  Mr.  WUliam  Wilton,  and  the.  rf/i'  of  the  ^Idhall  Sit- 
^' owners,''  Mr.  Juftice  Buller  held  the   policy  was  void  J^,^,  JJ; 
«nder  the  ftatute. 

The  dccifion^  which  have  hpcn  made  upon  this  ftatute 
have  now  beqome  very  immaterial ;  and  are  only  preferved 
^9  fliew  t^e  cojjipji^p  hiftory  of  t^at  bpmch  of  th^  laMr» 

which 
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C  tf  A  P.    vlddi  1^0  are  dSfciiffing  t  fbr  fuch  mifehiefe  and  incoiiv»- 
^'         nkncies  wete  found  to  arife  to  perfons  interefted  in  fliips 


9%  Gca  m.  ch,  Of  vefleU  from  that  aft  of  parliament ;  that  by  a  fubff  qt^t 
i6.  ftatutej  it  was  M^holly  repeated.    But  it  was  not  deemed 

Expedient  again  to  allow  of  policies  in  blank  \  and  there- 
fore xthe  iame  ftatute  declared,  ^^  That  i^  fhould  not  be 
**  lawful,  from  and  after  the  paiBng  of  that  a€t|  for  any 
^  perfon  or  perfons,-  to  make  or  efFed,  or  caufe  to  be 
^made  or.  eiFefted,  any  policy  of  aiTurance  on  anylhip  or 
'^TciTeli  or  upon  any  goods,  merchandizes,  ef^c^s,  or 
•'other  property  whatfocircr,  without  firfl  inferting,  or 
•*  cauiing  to  be  inferted  in  fuch  policy,  the  name  or  names, 
^*  or  the  ufual  ftile  and  firm  of  dealing  of  one  or  more  of 
[  19  D  "  the  perfons  interefted  in  fuch  aflurance  ;  or  without,  in- 
**  fte^d  thereof,  iirft  inferting  the  name  or  names  of  the 
•'  ufual  ftile  and  firm  of  dealing  of  the  confignor  or  con« 
**  fignors,  confignee  or  confignees,  of  the  goods  or  prop* 
•*  etty  fo  to  be  infured  -,  or  the  name  or  names,  or  the  ufual 
^'  ftile  and  firm  of  dealing  of  the  perfon  or  perfons  refid* 
^  ing  in  Great  Britain^  who  (hall  receive  the  order  for  and 
**  eflfeft  fuch  policy,  or  of  the  perfon  or  perfons  who  fliall 
**  give  tlie  order  or  diredlions  to  the  agent  or  agents  immc* 
*'  diately  employed  to  ncgociatc  or  effe£l  fuch  policy.  The 
'*  ftatute  further  declares  that  every  policy  made  or  undcr- 
••  wrote  contrary  to  the  true  intent  and  meaning  of  this 
'*  aft,  (haU  be  null  and  void  tQ  all  intents  and  purpofes." 

Freneh^  Previous  to  the  pal&ng  of  either  of  thefe  afts  it  was 

^^^^Ti%7.    ^'^»  ^^^^  *^  hufl>and  of  a  (hip  had  no  right  to  infure 
*    for  any  part-owner,  without  his  particular  direftion ;  no? 
for  adl  the  owners  in  general,  without  their  general  diteo 
tion,  or  femething  equivalent  to  it. 

Secondly,  of  the  naf&es  of  the  ftilp  and  mafter.  I  do 
not  find  any  carprefs  regulation  of  this  matter  in  England ; 
but  it  feems  to  be  ncceflary,  by  the  law  and  ufage  of  mer- 
chants, to  infert  the  names  of  tli«  fhip  and  mafter^  in  or- 
der to  fix  with  precifion  the  bottom  upon  which  the  adVcn«; 

turo 
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tore  b  to  fce  mtde,  ahd  tlie  captaiiit  hy  w^ofe  dHfeftion  tKf  C  I^  A  P. 
fliip  is  to  be  mrigittd,  bccaufe,  aftcor^fing  to  Ac  degree  of         '• 
ttrcngth  and  fttfficiency  of  die  one,  and  the  fldll,  aibiittf,  and 
faiowiedge  of  the  other,  the  rllk  is  inoreafed  or  diminiihed ; 
and  fo  alfo  probably  will  |he  amount  of  the  premhun  be  reg* 
nlated.    The  ufage  of  the  merchaAt^  of  En^und  in  this  Ord.  of  Le#. 
lefpefb  is  ainrceable  to  the  exprefs  laws  and  rcffiilatiofts  of  '*   ^^  ^^^' 
other  mantime  nates  upon  this  point.  -  Sometimes,  howev-  ordof  AmAei^ 
€r,  thiCre  arc  kiftirances  generally  **  upM  anjfnp  orfiip/*  ex-  ***"»»  ^  *■ 
pe£led  ftom  si  particular  place :  and  although  it  is  more 
accurate  to  inieft  the  name  of  the  captain,  I  would  not  ^e 
underilood  to  aflert,  as  no  4ccifion  has  been  made»  that  if  a 
diflerent  captain  came  in  Ac  (hip  from  that  whofe  name  la. 
mentioned  in  the  policy,  it  wOuld  therefore  be  roid ;  efpct 
Cially  as  the  policy  always  contains  the  words  ''  or  w^fijev* 
^  er  i^e  (ball  ^o  for  ma^t^r  in  the  faid  fliip.** 


8inee  the  publication  of  the  two  Ibvmer  editions  of  this    f  i^  ar  ] 
woric,  the  validity  of  thefc  infxirances  t^oti  Jbip  or  Jhips  was  Kewlcy  and 
very  elaborately  difcvlled  in  the  court  of  Common  Pleas,  jn^^^^  ^ 
and  idtA  judgmeht  of  die  court,  confifting  of  Lord  Chief  iiackft.  Rqi, 
jHftice  Ejrt,  Mr.  Jufktce  ^«//*r,  Mr.  Juftice  Ihatb,  and  ^J^^'^^ 
Mr.  Juftice  Rookey  was  unanimous  in  their  favour ;  and  that  quoted  for  w^ 
die  aflured  had  a  right  to  coyer  by  fvch  peKcy  whatever  fliip  ^^J^'p 
lie  thought  proper,  that  fell  within  the  terms  of  it    The  3x6.         '  ' 
fafts  of  the  cafe  were  thcfe-A-irOn  the  24Xh  May   17931 
Freeland  and  Ri^y^  mefchants  at  &i.  Vincents^  wrote  to  the 
plai^ffs,  merchants  at  Liverpool^  who  were  alfo  partner^         * 
in  a  houfe  of  the  fame  name  at  Grenada^  requefting  them 
to  get  1,260/.  infured  on  yo  bales  of  cotton  (hipped  on 
board   the  Elmaiith,  fron^   Grenada  to  Engiand^  and  alfo 
1,300/,  on  uiother  cargo  of  cotton  and  other  goods,  which 
they  intended  to  ihip  on  board  fime  other;  Jhip  that  ihould 
fail  with  the  firft  convoy,  :|nd  therefore  dircftci  the  latter 
infurance  to  be  on  Jbip  orjbips.    The  plaintiffs  accordingly, 
by  their  broker,  infured   1,260  /.  on   board  the   Elizaheth 

in  London^  and  1,300  /.  on  board  Jh^  of  Jhips,  viz.  700  h    '  /w^ 

at  JJv^rpfioly  and  600  A  in  London*    Xbc  policy  for  700  /.       ' 

of 
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CHAP.  oC^hicli  .die  defendant  underwrote  5c  /•  and  on  iirfiidi 
^_f  the  adiqn  w|8  broughti  was  at  and  Jhm  Grenada  to  JUver^ 
pody  on  any  kind  of  gqtods  as  in^reft  (boiild  appear^  injbip 
ox fiips  m  account  rf  Fredandimd  Rigby^  warranted  to  fail 
qn  or  before  the  ift  of  Augi^i  17939  and  to  return  ^per 
cent,  if  the  il^p  failed  with  convoy  bound  to  Great  Britain, 
and  arrived)  f^c,  wi^out  finy  exception  of  the  goods  on 
board  the  EltzabetL  The  policy  for  600  L  effe Aed  in  L»n^ 
don»  was  alfo  on  Jbip  or.Jbipf^  at  and  from  Qrenadct  to  Liver^ 
ppol^  but  with  an  exception  of  \y%6pL  ^*oq  70  bales  of 
^'  cotton  per  Efi%aMb^  Cretttfi^-  the  fame  underwriters  in 
London  having  befon;  fubfcribed  the  policy  0^.  the  Elizm^ 
beth.  But  the  plaintiffs  did  not  communicate  to  the  under- 
writers at  Liverpooly  the  Lettei^  of  Freelan^,  and  ttigby^  di* 
X^xt\g  an  infurance  on  the  Elizabeth^  i^or  any  circumftance 
refpefling  the  goods  (hipped  09^  bof^d  the  Eli^abeth^  and 
'  the  infurance  made  on  that  fliip.  The  Elizabetb  failed  early 
in  Jwuy  and  arrived  faf&  at  Liverpool  in  Augufi  1793*  The 
Heart  of  Oa^^  on  board  of  which  Ereeland  and  S^igfr/  had 
fliipped  their  fecond  cargo  of  cotton,  is^c.  lailed  the  latter. 
end  pf  Julyy  bound  for  Liyppoofy  jjM^t  with  a  defign  Jbrmed 
before  the  comifiencement  of  tbf.  voyage  (as  appeared  by  clear- 
^  ances,  and  was  admitted  pn  aU  fides)  to  touch  at  Cork  in  her 

way  to  LivetpQiol^  b,ut  was  totally  loft  before  (he  anc>^d  at 
the  dividing  point.  The  defendant  pleaded  the  general  ifluey 
and  a  tender  of  z/.  lo/-  on  account  of  the  fafe  arrival  o£ 
the  Elizabeth^  which  plaintiBF  took  out  of  court,  and  obtain- 
fd  a  ve^di^  for  48/.  los,. 

A  rule  having  been  obtained  to  fliew  caafe,  why  there 
iliould  not  be  a  new  trial  on  feveral  grounds,  the  court 
difcharged  the  rule,  declaring  as  to  this  point,  that  the  le- 
gality of  the  policy  on  Jhip  orjbips  was  too  well  eftabliihed, 
both  by  ufage  and  authority,  to  be  difputed :  As  to  the  fee-, 
ond,  that  the  aiTured  had  clearly  a  right  to  apply  fuch  aa 
B.  R.  Michael,  infurance  to  whatever  (hip  he  thought  proper,  within  tha 
8ee  that  cafe    terms  of  it ;  for  which  the  cafe  of  Henchman  v.  Offley,  was 
fuHv  reported,  an  autliority. 

3  H.  Black.  m 

Bep.  345.  *^ 

Kote  («). 
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,'  It  has  alfo  been  held,  that  the  owners  of  goods  infure^    CHAP. 
hy  the  aft  of  fhiftmg  the  goods  from  one  (hip  tp  smother,   ,    —n-nf 
do  not  predttde  |hemfelvj»  from  recovering  an  average  lofs  piantummr  ▼• 
arifing  from  the  capture  of  the  fecond  fliip,  if  thev  a^ed  ^^iP"**' 
irom  n^Qcfbtjy  and  ^^  ti^P  benefit  of  a|}  cpnceinf^,  pote(a)  npcn^ 

file  rdtrve^ 

Thirdly,  whether  they  are  |hips,  goods,  or  merchandizeS| 
upon  which  the  in{urance  is  made,  i^  a  faft  which  inuft 
be  ftated.  It  is  abfolutely  neceifary  that  there  fbould  be  a 
fpecification  upon  which  of  thefe  the  underwriter  infures  ^ 
becaufe  otherwife  k  would  be  imppffible  to  kpow,  whether^ 
in  any  inflance,  he  is  liable  or  not  tp  the  lofs  f^ftained• 
But  it  is  another  queilion,*whether,  in  policies  upon  goodSi 
at  be  neceflary  to  declare  the  particulars*  The  practice,  I 
believe,  is  very  uniettled*  It  is  the  opinion,  however,  of 
a  very  refpeftable  merchant,  that  |he  particulars  pf  gopds  f  }^999  i« 
ihould  be  fpecified,  if  poiUble,  by  their  marks,  numbers^ 
and  packages,  rathet  than  that  they  fhould  be  included  uor 
.der  the  genera}  denomination  of  merchandise  i  or  that  if 
4t  be  agreed  to  iniiect  them  wh^n  known  to  the  infured^ 
care  fbould' b^  taken  not  to  omit  it,  ^  fuch  fpecificatioo 
^prevents  much  trouble  in  proving  to  the  infurer  the.  partic- 
ular goods  infured,  v^hich  are,  more  pr  lefs,  fubjeft  to 
damage.  But  this  mode  of  particularizing  property  i^  only 
advifeable  to  be  done,  or,  indeed,  can  only  be  done  whep 
the  rifk  commences  at  home  ;  becaufe,  when  goods  are 
^otming  from  abroad;  it  is  better  to  infuse  under  general 
expreilions,  pn  account  of  the  yario^s  cafualties,  which 
may  happen  to  pbftrqft  the  purchafe  of  the  commodities 
intended  tp  be  fi^ht.  {t  may  be  proper  her^  to  mention, 
that  there  are  certain  kinds  of  jnerchandize,  whifh  are  pf 
a  perifhable  nature,  and  liable  to  early  corruption  ;  OQ  ao> 
count  of  which,  the  underwriters  of  L(^4of^  have  inferted  a  VidttU  Ap» 
memorandum  at  thp  fppt  pf  jhpJr  policy,  by  which  they  ^^'^^  ^  ** 
declare,  that  in  infuranc^s  upon  com,  fiih,  fait,  fruit,  flour, 
and  feed,  they  will  not  be  anfwerable  for  any  partial  lofs, 
J>ut  only  for  general  averages,  except  the  (hip  be  ftranded. 
^hat  in  infurances  on  fugar,  tobacco;^  hemp,  flax,  hides, 

and 
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and  ikins^  thej  confi^r  themfelTei  freefirom  partial  Idlh^ 
not  amounting  to  five  per  cent,  tnd  that  on  all  other  goodly 
as  well  as  on  the  (hip  and  freight,  if  the  partial  lofs  be  un* 
der  three  pounds  per  cent^^  unlefs  it  arife  from  a  general  ave- 
[  21  ]  T^g^y  or  the  ihanding  of  the  fl\ip>  they  alfa  conGder  them«> 
felves  difcharged. 

Fcr  Bulla-  juf-      This  claufe  was  introduced  in  the  ye«r  17499  m  order 

ticein  Cocking,  to  prevent  thc  underwriters  fron:i  being  harafT^  by  trifling 

B.  R.  Eaft.       demands,  which  muft  neceflarily  have  arifcn  upon  every 

*\j^p°ft."'      infvirance  pf  this  kind,  on  account  of  i;he  perifliable  nature 

of  the  cai:go.    The  form  of  this  memorandum  was  univer* 

fally  ufed,  as  well  by  the  t^o  iiifurance  companies^  as  by 

CantUlon  v.     private  underwriters,  till  |he  year  17549  when  Lord  Chidf 

C^p.  m^n'*     Jufticc  Ryder  ruled,  and  a  fpe<Hal  jury,  agreeably  to  hit 

tiobed,  dircAion,  decided,  ^at  a  iKip^  having  T\xii  a-^ground,  was 

?    urr.  issZ'  2,  ftrande^  fliip  within  the  meaning  of  the  memorandiun  ; 

and  that  idthough  (he  got  off  again,  the  underwriter  was 

liable  to  zn' average  or  partial  hft  upon  damaged  com*^    This 

decifion  induced  the  two  companies  to  alter  the  memoranw 

dum,  by  (triking  out  the  words,  ^  or  the  fijip  he  Jkramdid  ? 

fo  that  now  they  confider  themfelves  liable  1^  no  lofle^ 

which  can  happen  to  fuch  commodities,  except  general  ave^ 

rages  and  total  lofles  ;  but  the  old  form  is  ftill  retained  by 

the  private  infurers. 

What  (haD  be  confidered  as  lofles  within  the  meaning 
of  this  memorandum,  will  be  the  fubje£i  of  future  invefti- 
gation  ;  my  deiign  at  prefent  being  only  to  enumerate  the 
elTeritials  of  a  policy,  and  the  reafon  and  origin  of  them,  as 
far  as  I  have  been  able  to  trace  them. 

There  are,  however,  fome  kinds  of  property,  which  do 
not  fall  under  the  general  denomination  of  goods  in  a  poll* 
cy ;  and  for  the  lofs  of  which  the  underwriters  ate  not  an- 
fwcrablc,  unlefs  they  are  fpecifically  named. 

Roftv.Thwaite,  An  aQion  was  brought  upon  a  policy  of  infurance  of 
16  Geo.  III.  ix  the  captain's  goods  for  Cx  months  certain.  The  lofK 
GuiWh.  proved 
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pTOTed"Was  cUefly  for  goods  lalhed  on   deck,  suid  the    C  H  A  P. 
capuin's  doaths,  and  the  fliipU  provifioQ3-     It  was  proved 
hj  an  underwriter  and  a  broker^  that  none  of  kliofe  things 
are  within  a  general  policy  on  goods;  for  the  rilk  was 
greater  as  to  goods  laihed    on  deck  than  other  goods :      *    - 
and  a  policy  pn  goods  means  osdj  fuch  goods  as  are  mer- 
chantaUe,  and  a  part  of  the  cargo.    They  alio  fwore  that 
when  goods  like  the  prefent  are  meant  to  be  infured^  they     [  22  ] 
are  always  infmed  by  name  i  and  the  premium  is  greater. 

Lord  i/UnsfieU  fatd,  he  thought  it  confiftent  with  rea« 
iaa^  and  underftood  the  nfage  to  be  fo :  therefore  he  ad<« 
vi&d.the  phuntiff  to  withdraw  a  juror,  the  premium. having  * 
been  paid  into  court>.to  w^ch  he  confented. 

It  is  a  qneftion  wh^er  a  cargo  of  dolUrsi  or  other 
coifi)  jewels,  Isfc.  if  loft,  be  recaterable  under  a  policy 
upon  goods  and  merchandizes  generally:  and.!  can  (ind 
no  printed  cafe,  whete  the  queftioti  has  .been  at*  all  difcufled 
in  EnghmtL    In  one  cafe,  Da  Cofia  v«  Firth%  the  fubjeA  4  Sarr.  X966. 
matter  of  the  infurance  was  bullion,  and  the  policy  ws|S 
general  on  goods  and  merchandizes  :  but  no  obje£lion  was 
taken  on  that  ground,  nor    was  the  point  ever  argued. 
By  the   ordinances  of  fevcral  foreign  ftates,  Middhhurg^  a  Msgmt  71, 
jlmfltrJam^   Kenigjberg^  and  others,  it  \s  fpecially  declared,  *9i'3i|i87, 
that  money  flitU  not  be  recovered  under  4ie  denomination 
of  goods  or  merchaadite ;  but  the  infttrauce  muftt  in  the 
policy,  be  ezpreffed  to  be  upon  mohey  to.  render  it  valid. 
The  book,  in  which  die  ordinances  abov^  referred  to  are  i  Magcia  xa 
coUed^ed,  ftatcs .  exphdUy  that  gold  and  filver,  coined  and 
uncoined,  pearls  and  other  jewels,  may  be  infured  at  Lon" 
Jen  2tiA  Hmnhutghg  imd.&»ral  other    places,  undst  the 
general.  eji]frefl^n  of  merchandize. 

,  Rkcus^  in- his  treatjfe  upon  infuranc^s^  concurs  in  the 
ktter  opinion,  and  quotes.  Satiterna  upon.the  fubjeA }  he 
draws. a  diftinAion^  upon  the  merits  of  which  I  do  not 
larefame  to  decide,  between  money  or  jewels,  for  the  pur- 

pofes 
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CHAP,  pofesdf  commerce,  wMch  conftitute  part  of  the  xrargo,  md 
.      ^'      .   fuch  as  arc  merely  perfonal,  and  fox*  prirate  purpofes  ;  ihn 
^Po(tp.i»7,  former  being  clearly  liable  to  contribute  to  a  general  aver* 
"9-  age,  but  flot  the  latter-     His  words  ane  thcfe :  "  Affecuraru 

*'  '*  mefces  in  talfm  navem  immjfasy  intelligitur  afficurare  pecuni*' 
^*  am^  auf^sm,  argirttum,  gimmaSf  margaritasf  it  annulos  in 
*^  diBa  navi  exiJIinUs,  qiut  ontnia^  appelUaione  tner^iutn^  in  na* 
*^  vfm  immiffarum,  ccmfreheniunturj  licit  ikpreffa  mn  fuiffent^ 
^*  Santema  dicUrat,  quod  ^  picuftue^  margarita  et^amuU  erant 
**  deftinati  ad  vtndendum  vel  mercandutn  alias  merces,  tunc  ap» 
^  ptllatibni  merAum  viniunt,  it  in  ajfeeuratiom  comprebindun^ 
^  tur^  it  hco  mirdum  babintur  :  vocat  diSlas  ns  nurtesy  cum 
**  occa/Uni  earurHf  haieat  hcum  contribution  ficut  aliarumy  rerutUf 
**  m  in  iftis  afficurationibus  tnercatorum  potiui  apices  Jurisf 
**  quam  Veritas  objirvari  videantur :  et  tandem^  quia  large 
^^  comprthinduntur  omms  rtSy  quit  funt  dejiknata  ad  negotiant 
^*  dufHf  itfacit  itiamy  quod  confifcatio  tnerciufn  na^is  txtenditur 
^  itiam  ad  pauniam  numiratamJ*  I  forbear  to  draw  any 
conclttfion  from  thcfe  premifes,  which  is  the  plan  I  have 
uniformly  adopted^  where  there  is  no  adjodged  cafe  upoa 
the  queftion. 

Fourthly,  The  name  of  the  place  at  which  the  goods  are 
ladeni  and  to  which  they  are  bound. 

This  has  been  always  held  to  be  neceflary  in  policies,  at 
leaft  for  upwards  of  two  hundred  years ;  and  muft  be  fo, 
on  account  of  the  evident  uncertainty  which  would  follo\f 
from  a  contrary  practice,  as  Ae  infurer  would  never  know 
what  the  riik  was,  which  he  had  undertaken  to  infure. 

l^T^lH!^  *•       Mollof  has  laid  down  thU  doarine^  that  if  a  fhip  be  in- 
fured  from  London  to  -       ^  a  blank 


left  by  the  lader  of  the  goods-  to  prevent  a  furpriae  by  az\ 
enemy,  and  if,  in  her  voyage  (he  happen  to  be  caft  away^ 
though  there  be  private  inftru£^ions  for  her  port,  yet  the 
infured  muft  fit  <bwn  with  his  lofs,  by  reafon  of  die  un# 
certainty.    In  fupport  of  his  opiniani  h^  cites  the  cafe  of 

Monlieur 
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HonfieuT  Gcurdan^  goyernor  of  Ceidsj  which  was 

by  commiffioners  of  afiurance  at  Roam  agaiaft  the  aflUred,. 

becaufc^  although  the   bills  of  lading  truly  declared  the 

quantity  and  quality  of  the  goods,  the  port  of  the  ihip's 

difcharge  was  kft  a  blank,  on  account  of  the  war,  which 

was  then  exifting.    Such  alfo  is  now  the  law  and  ufage  of 

merchants. 

It  is  alfo  cuftomary  to  date  in  the  policy  at  wh^  port 
or  places  the  (hip  may  touch  and  ftay  during  the  voyage^ 
{o  that  it  (hall  not  h^  confidered  as  a  deriation  to  go  to  any 
of  thofe  places.  »    *  .  , 

I>lfth]y,   The  time  when  the  riik  commences,  and  when  Ord.  of  Am* 
it  ends.     In  moft  of  the  commercial  countries  abroad,  it  ^€n>»  A™ft«- 

•    owu*  France, 

is  particularly  exprefled,  either  in  their  ordinances  or  poli^  Spain,  and  Co- 
ciesy  and  fometimes  in  both,  that  the  rilk  of  the  infurers  P«Bbageii. 
ihall  commence,  the  .moment  the  goods  quit  the  (bore,  and 
(hall  continue  till  they  are  landed  at  the  place  of  their  de£> 
tination :   and  that  ihe  infurer  not  only  runs  the  rifle  in     C  ^3  J 
die  (hip 'named  in  the  policy,  but  alfo  in  all  the  boats  or 
lighters,  that  (hall   be  employed   in   carrying  the  goods 
aboard,  smd  alfo  in  fetching  them  affaore.     But  the  cuftom  Vide  Appen- 
of  this  country  is*  very  difiercnt,   foil  the  Englijb  policies  ™*»  '•^  *• 
exprefsly  declare  that  *'  the  adventure  (hall  begin  upon 
^  the  faid  goods  and  merchandizes  from  thi  loading  thereof 
'*  on  board  the  faid  fbip^  and  fo  (hall  continue  until  the  faid  At  to  €ODtin»> 
•*  (hip,  goods,   and  merchandizes   (hall  be  arrived  at  L.  ^^^^  '^ 
''and  upon  the  (aid  (hip  until  (he  hath  moored  at  anchor  c. s.page  a'r. 
^  24  hours  in  good  fafety ;  and  upon  the  goods  till  the  fame 
**  be   there '  fafely    difcharged    and    landed/*       From   thefe 
words^  it  is  obvious,  that  infurers  are  not  ianfwerable  for 
any  accidents,  which  may  happen  to  the  goods  in  lighters 
or  boats  going  aboard,  freviotu  to  the  voyage  $  yet  as  the 
policy  fays,  the  rifk  (hall  continue  till  the  goods  are  fafely 
landed^  it  feems  no  lefs  obvious,  that  where  (hips  cannot 
come  dofe  to  the  quay  in  order  to  unload,  the  infurer 
continues  refppniible  for  the  rijk  to  be  run  in  carrying  the 

goods 
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CHAP,  goods  fan  boats  to  the  ihore.  "^  there  be  a  lo&>  hoW)er€r, 
L  ^J'f   ki  thcfe  cafesi  the  accident  muft  have  happened  whHe 

I  the  goods  .were  in  the  boats  or  lighters  belonging  to  tkt 

ihip ;  for  then  it   is  confidered  as  a  ooatinuance   of  .the 

sparrowv.Car-  f^iQe  ihip  and.Toyage*    But  in  a  cafe  mbere  the  owner  ^of 

22^^  '  the  goods  brought   down  his  own  Hghter»  received  the 

goods  out  of  the  ihip,  and  before  they  reached  land)  M 

accident  happened,  whereby  the  goods  were  damaged,  a 

fp»;ial  jury  of  merdiants,  nnder  the  icxprefe  dire^on  of 

Lord  Ghief  Juftice  JL^^,  found  that  the  infurer  was.di£« 

^arged,  .although  the  infurance  was  upon  goods  to  London^ 

'  and  till  the  fame  jhouU  hefafely  landed  there* 


-  By  the.otdlnaoceslaft  referred  to,  the  number  of  daiys, 
in  which. people  are  obliged  to  unload  their  goods*  is  ftip* 
ulated ;  hat  in  England  .no  exprels  time  is  fixed,  the  own-i 
ers^beittg'ieft  to  their  owa  difcretion*  provided  there  i^  no 
tuiileafonable  ^lelay,  whii^i  niuft  alway!$  flef>eod  upoa  cir^ 
€umftances» 

X  Mafent  47.       The  rift:  on  the  body  of  a  (hip,  according  to  the  form 

of  the  policy  received  in  practice,  is  to  .comnKnce  in  gen*- 

eral,  *^  from  her  iegtoning  to  load  at  and  fo 

'  ^(hall  conUnue  and  endure  until  tiffaid  /bipjball  arrivf 

-  ^  £(/  and  hath  there  been  modred  at  anchor 

[  24  ]      **  twenty-four  hours  in  good  firfcty.**    But  this  xnode^  of 

ftating  the  commencement  of  the  riQp  muft  commonly  be 

'  a{)p]ied  only  to  ii^furances  on  fhips  outward  bound  j  (ot 

.   .        when  iitfurance  is  made  on  the  homeward  riik,  the  begin** 

tiing  of  the  adventure  is  fometinaes  ftated  to  be  *^  inunet 

^*  diately  from  and  after  her  arrival  at  the  port  abroad  ^ 

at  other  times,  ^*  from  the  departure.}''  and  in  Oiort,  it  ia 

fo  variable,  that. nothing  certain  can  be  faid  upon  the  poi»^ 

dep'^ndin^/,  as  it  always  has>  and  always  muft,  upon  the  indi* 

Nations  of  the  jnfured,  as  expreflbd  in  the  contra^  * 

Sixthly,  Of  the  various  perils  and  rilks,  againft  which 
the  underwriter   infurcs.  '  Thefe  muft  always  be  inferted 

in 
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in  all  policieSi  znA  Indeed  th&  words  now  ufed  are  fo  com*    CHAP. 
prehenfivet  that  in  the  opinion  of  Mol/oyt  all  thofe  curious 
^ueftions,  which  occafioned  much  debate  and  controverfy 
among  the  lawyers  of  former  days,  are  now  finally  fettled. 
Be  this  as  it  may,  it  is  certain,  that  there  is  hardly  any  ^oqV  %,  c.  7, 
cr^nt  which  the  imagination  can  form,  as  likely,  in  the  ^7* 
common  courfe  of  things,  to  happen  to  any  (hip,  that  is 
not  amply  provided  for  by  Uie  policies  now  ufed  by  under* 
writers.    They  undertake  to  bear  '^  all  perils  of  the  feas,  SeetlieAppai- 
•*  men  of  war,  fire,  enemiesj  pirates,  rovers,  thieves,  jet-  *^ 
**  tifons,  letters  of   mart,   and   counter    mart,   furprifals, 
^  takings  at  fea,  arrefts,  reftraints  and  detainments  of  all 
'*  kings,  princes,  and  people,  of  what  nation,,  condition, 
•'  or  quality  focver  j  barratry  of  the  mafter  and  mariners, 
"  and  all  other  perils,  loiTes,  and  misfortunes,  that  have 
•*  or  (ball  come  to  the  hurt,  detriment,  or  damage  of  the 
''  faid   goods   and   merchandizes,   and   fhip,   or   any  part 
"  thereof.**      But   although  the  words,  defcriptive  of  the  2  Magea#  jgi, 
hazards  run  by  the  infurers,  be  fo  very  large  and  compre- 
henfive,  it    ihould  feem  that  a  great  diflTerence  Is  to  be 
ipade  between  the  damage  fuftained  by  goods  from  injuries 
on  hard  z  fliip,  and  that  which  occurs  by  external '  acci- 
dents ;  that  the  infurer  is  liable  in  the  latter  cafe  cannot 
admit  of  a  doubt,  but  as  the  former  may  proceed  from  the 
bad  (lowage  of  the  goods,  or  from  their  being  cxpofed  to 
wet  ;  and  as  they  are  oeglefts  attributable  to  the  mafter  ; 
the    fhip   and   not   the   infurer   ought   to   be  anfwerable. 
Upon  this  point,  however,  1  find  no  cafe  in  the  reports, 
and  therefore  I  ftart  it  rather  as  a  doubt  in  my  own  mind, 
than  as  prefuming  to  hint  at  an  opinion.     In  Malyne  it  is  Maljue,  e.  %^i 
faid,  that  if  there  be  thieves  on  (hip-board  among  them-  J[!J^*' 
felves,  the  mafter  of  the  fhip  is  to  anfwer  for  that,  and  to  tdic  p.  195. 
make  it  good,  fo  that  the  infurers  are  not  to  be  charged     [  25  3 
^ith  any  fuch  lofs,  for  he  fuppofes  the  word  "  thieves*' 
to  mean  affailing  thieves  only,  for  fo  he  terms  them.     It7  OeaHtCtjf. 
is  certain,  that  a  modem  ftatute  give^  fome  countenance 
to  thi6  idea,  by  the  preamble  to  which  it  appears,  tha^t 
previotts  to  the  period  of  paiSi^  that  a£l|  tlie  owners  c£ 
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the  (hip  were  liable  to  the  proprietors  of  the  goods  for  any 
embezzlement,  fccretingj  or  making  away  with,  of  the 
goods,  by  the  matter  or  the  mariners,  or  with  their  priv* 
ity,  to  whatever  amount  the  value  might.be:  by  that 
ttatute  however,  the  meafure  of  the  refponfibility  is  to  be 
the  value  of  the  (hip  and  freight,  (^i)  To  be  fure,  it  is  not  a 
nccciFary  confequence,  that  becaufe  tlie  owner  is  liable  in 
fuch  a  cafe,  therefore  the  infurcr,  if  an  infurance  has  been 
made,  muft  be  difcharged,  efpecially  as  the  underwriter  ex- 
prefsly  undertakes,  by  the  terms  of  the  policy,  to  anfwer  for 
RoccuB  de  aflc-  the  barratry  of  the  matter  and  mariners.  Roccusy  however, 
ciirat.ombus,  j^  ^f  opinion,  that  when  a  theft  is  committed  on  board  the  fhip, 
and  fome  goods  have  been  ttolen,  then  the  infurers  are  not 
bound,  becaufe  the  owner  of  the  goods,  as  much  as  in  him 
lies,  is  obliged  to  take  care  of  them  ;  and  if  they  are 
ftolen,  while  in  the  veffel,  this  cannot  be  called  an  acci^ 
denty  but  has  happened  through  the  negligence  of  thofe, 
who  did  not  take  proper  care  of  them.  He  adds,  that  the 
matter  or  owners  being  liable  is  an  additional  reafon  for 
this  regulation,  becaufe  the  matter  of  the  fliip  is  held  an- 
fwerable  for  thefts  committed  therein,  as  by  receiving  the 
goods  on  board,  he  enters  into  a  tacit  agreement  to  deliver 
them  fafe  and  whole.  It  was  thought  proper  thus  to  ttate 
the  opinion  of  this  learned  writer  upon  the  fubje£t,  on  ac- 
count of  the  total  filencc  of  the  law  of  England  in  this 
refpeA  ;  though  his  reafoning  upon  this  fubje^  is  by  no 
means  conclufive  as  to  Engltjb  infurances^  on  account  of 
the  terms  of  tlie  contract. 

Harford  ▼.  But  that  the  underwriter  is  liable  for  a  robbery  of  the 

MayMfd.  bef  gQods  infured,  when  committed  by  thieves  from  without, 
)t  Ouildhaii,  Cannot  be  doubted  \  as  thieves  are  a  peril  exprefsly  infured 
>l'';7^-J^^-  by  the  policy. 

{a)  By  a  fubfcqucnt  (htute,  a6  Qto.  VX.  ch.  S6.  the  owner's  refponfibili- 
ty  is  limited  to  the  value  of  the  fliip  and  freight,  even  in  cafes  of  •xtemmL 
robbery,  iRvthout  the.  privity  of  the  mafter  or  mariners  :  and  by  the  ad 
(c^on,  owners  are  wholly  exempted  from  any  lofs  occafiooed  by  fire 
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'   In  addition  to  the  various  rifles  above  enumerated,  which    CHAP, 

the  underwriters  take  upon  themfelves,  it  is  frequently  the 

pradicCyto  infure  her  lojl  or  not  hji^   which  is  certainly 

very  hazardous  \  becaufe  if  the  (hip  (hould  he  loft  at  the 

time  of  the  infurance,  ftill  the  underwriter,  provided  there 

be  no  fraud,  is  liable.    The  premium  is,  however,  great 

in  proportion,  depending  upon  the  circumftances  ftated  to 

fhew  the  probability  or  improbability  of  the  fliip's  fafety. 

Thefe  words  **'hjt  or  not  loji**  are  peculiar  to  Englifb  poli-  Roccu3Not.5i. 

cies,  not  facing  iiiferted  in  the  policies  of  foreign  nations.       S  Burr.  2803. 

There  is  one  cafe,  in  which,  by  aft  of  parliament,  the  [  25  a  3 
underwriters  are  prevented  from  undertaking  certain  of  the 
rifks  mentioned  in  the  printed  policies,  and  that  is,  upon 
cargoes  of  flaves.  The  a£ls  of  parliament  upon  this  fubje£l: 
are  annual  afts,  for  regulating  the  Ihipping,  and  carrying 
flaves  in  Brittjb  ytS^%  from  the  coaft  of  Africa :  but  they 
have  now  been  continued  for.feveral  years,  and,  on  ac- 
count of  the  benefits  derived  to  the  flaves  from  the  hu- 
manity of  thofe  provifions,  are  likely  to  be  continued.  With 
a  view,  therefore,  to  procure  better  treatment,'  when  in 
health,  and  a  greater  degree  of  care  and  attention  when 
in  ficknefs,  for  the  objefts  of  this  trafl&c,  the  legiflature 
has  provided,  that  though  the  ufual  printed  words  may  re-  34  Geo.  ni, 
main  on  the  face  of  the  policy,  that  no  lofs  or  damage  continued  by 
(hall  thereafter  be  recoverable  on  account  of  the  mortality  35  Geo.  UI, 
of  flaves,  by  natural  death  or  ill  treatment ^  or  lofs  by  throw-  ^  ^®* 
ing  overboard  of  flaves  on  any  account  whatever,  or  lofs  or 
damage  by  reftraints  and  detainments,  by  kings,  princes, 
people,  or  inliabitants  of  Africa^  where  it  fliall  be  made 
appear  that  fuch  lofs  or  damage  has  been  occafioned  though 
any  aggref&on  for  the  purpofe  of  procuring  flaves,  and  com- 
mitted by  the  mafter  of  any  fuch  (hipi  or  by  any  perfon 
or  perfons  commanding  any  boat  or  boats*,  or  party  or  par- 
ties of  men  belonging  to  any  fuch  (hip,  or  by  any  perfon 
or  perfons  aSing  by  the  direflion  of  any  fuch  mafter  or 
commander  refpe£lively* 

H  a  Seventhly; 
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CHAP  Seventhly,  The  confidcration  or  premitim  for  the  rifle 
or  hazard  run  :  This  is  the  mod  material  part  of  the 
policyi  becaufe  it  is  the  confideration  of  the  premium  re« 
cetved,  that  makes  the  underwriter  liable  to  the  loiTes  that 
may  happen*  In  Engljfi)  policies  it  is  always  exprefled  to 
have  been  received  at  the  time  of  underwriting ;  *'  we  the 
'*  aflurers  confefling  ourfclves  paid  the  confidcration  due 
•'  unto  us  for  this  affurancc  by  the  affurcd/*  This  being 
fubfcribed  by  the  underwriter,  it  is  proper  to  inquire 
whether,  if  the  premiuA  were  not  adually  paid  at  the 
timCf  he  could  afterwards  maintain  an  a£tion  for  it  againft 
the  affured^  who  might  then  produce  his  fubfeription,  a& 
Fowled.  evidence  againft   himfelf      One  old  cafe  has  been  found 

Pinfacke,aLcv.  upon  the  fubjefl,  but  that  is  by  no  means  fatisfadory.    It 
'^^*  was  an  a£lion  of  aflumpHt,  and  the  plaintiff  declared  that 

the  defendant  was  indebted  to  him  in  twenty  pounds,  for  % 
premium  upon  a  policy  of  infurance  on  fuch  a  ihip.  The 
defendant  demurred  fpeciallj^  becaufe  the  plaintiff  did  not 
ihew  the  confideration  certainly,  what  the  premium  was,  or 
how  it  became  due :  but  the  objedion  was  not  allowed,  for 
this  is  as  good  as  an  indebitatus  pro  quodam  falaric^  which  has 
been  adjudged  good.  Here,  however,  is  no  deciiion  upon 
the  merits,  nor  does  it  appear,  whether  the  defendant  was 
the  broker  or  the  infured  himfelf.  It  is  true,  in  praAice* 
policies  in  general  are  eflFe£^ed  by  the  intervention  of  a  bnH 
ker ;  and  by  the  ufage  of  trade,  open  accounts  are  kept  ber 
tween  the  infurers  and  brokers,  in  which  cafe,  the  underwri- 
ter may  have  an  a^ion  againft  the  broker  for  premiums 
received  to  his  ufe.  In  one  cafe,  indeed,  the  queftioi^  did 
arife,  though  nothing  was  done  upon  it. 

Cift  V.  Mafos,  It  was  an  a£lion  by  the  infurer  againft  the  owners,  who 
trSi  Wo^^Ulk  ^  ^'  ^^  aded,  without  the  intervention  of  a  broker,  for 
money  had  and  received  to  his  ufe.  The  cafe  was  de-^ 
tided  upon  other  grounds,  for  which  it  will  be  mentioned 
more  at  length  hereafter  \  but  juft  before  the  verdi£t  wa6 
given,  it  was  objected,  that  this  aAion  would  nbt  lie  for 
premiums  againft  the  infured  ihemfelvtt.     Lord  Mansfield 

however^ 
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however^  thought  the  obje£bion  came  too  hte,  and  would    CRAP. 
not,  at  that  ilage  of  the  caufe^  when  the  jury  were  ready  '' 

to  pre  their  rerdi^j  enter  into  it. 

In  an  a£^ion  brought  by  the  afSgnees  of  a  broker  agafaift 
the  aflured)  for  premiums  paid  by  the  bankrupt  to  the  un» 
derwriters,  the  queflion  came  collaterally  before  the  court :  [  a?  3 
but  I  do  not  find  that  any  point  was  referred,  and  the  ver* 
JiiGt  was  general.  However,  upon  all  the  cafes  it  feems 
fhat  the  broker  alone  is  the  debtor  to  the  underwriter. 

It  wa$  an  aflion  brought  by  the  plaintiffs,  as  affignees  of  Airj  au»d  ocIip 
Mi/ton,  who  was  a  broker  at  Newcqfile,  and  who  had  procured  !^!'^*^?^^^ 
;m  infurance  to  be  eneaed  by  different  perfons  for  the  defend-  Trin.  sitt.  at 
ant.  'the  declaration  ftated,  that  in  confidcration  that  the  S'**nL**  ** 
bankrupt  would  procure  an  inf^rance  to  be  made  on  the  fhip 
Jajofif  and  yould  procure  Cx  hiindred  pounds  to  be  in* 
fured  thereon  by  gQod  and  fuffictent  perfons,  the  defendant 
promifed  that  he  would  pay  the  bankrupt  the  premiums, 
and  a  reafonable  fum  for  his  trouble*  The  firft  queftion 
was,  whether  credit  was  given  by  the  underwriters  to  the 
afiured  or  to  the  broker,  where  the  premium  was  not  paid 
flown  at  the  tin^e  the  aQurance  was  made.  Milton^  the 
bankrupt,  fwore,  that  in  A^ay  ;^64,he  wa3  told  by  the 
underwriters  that  they  fhould  look  upon  him  as  their  debtor, 
and  that  they  would  have  nothing  to  do  M^th  the  infured, 
Vfhich  was  confidered  at  l^wcajlUy  a$  the  London  pra£lice : 
that  fron^  that  time  he  ba4  ^w^y^  a£led  on  this  plan,  and 
had  paid,  fince  that  tiQ^>  one  thoufanc}  pounds  to  under* 
writers,  which  he  had  never  receive^*  {lis  commiiQon 
was  6vtper  cetiU  London  infurance  brokers  were  then  called, 
who  (a^d,  they  vV\derftoo.4  the  underwriters  looked  to  (hem 
only ;  and  ^bi^  the  underwriters  did  not  once  in  ten  tinges 
know  who  the  infured  were ;  and  that  in  cafe  of  failure, 
^e  underwriter  came  upon  the  cifc{\t  of  the  broker  i^  the; 
l^^r^ker  upon  thple  q(  ^e  infur^. 


"— r- 
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Lord  MamfieldtMj — ^^'Thc  plaintiflPs  cafcis  ftrongcr  than, 
referring  to  the  general  ufage  in  London ;  for  they  aci  by  a 
fpeciiic  rule,  which  they  fuppofe  to  be  the  rule  in  London  : 
and  if  the  ufage  in  London  were  doubtful,  dill  the  plaintiffs 
would  be  entitled  to  recover.'*  - 

There  was  a  vcrdift  for  the  plaintiffs. 

X  Mag.  S4.  Eighthly,  The  day,  month,  and  year,  on  which  the  policy 

is  executed.  This  infertion  fecms  very  neceffary,  becaufe  by 
comparing  the  date  of  the  policy  with  the  date  of  facts  which 
happen  afterwards,  or  are  material  to  be  proved,  it  will  fre- 
r  28  3  quently  appear,  whether  there  is  any  reafon  to  fufpeft  fraud 
or  improper  condudt  on  the  part  of  th«  infured. 

The  ninth  and  laft  requifite  of  a  policy  of  infurancc,  15, 
that  it  be  duly  ftamped* 

By  fevcra^  aSa  of  parliament,  pafled  in  this  and  the  pre- 
ceding reignsj  various  duties  had  been  impofed  upon  poli- 
$S  Gcam,      cics  of  infurance  ;  biit  by  an  zCt  pafled  in  the  35th  year  of 
^  ^^  Geo.  III.  for  the  purpofe  of  impofing  a  new  duty  on  marine 

infvirances,  it  was  by  the  24th  feftion  of  the  ftatute  pofitively 
declared,  that  all  former  duties  on  that  fpecies  of  infurance, 
Ihould,  from  and  after  the  5th  day  of  Ju/y  1795,  ceafe  and 
determine^  and  be  no  longer  paid  or  payable.  By  the  2d 
feclion  of  the  a£l  it  is  declared  that  the  duty  thereby  impo- 
fed (hall  not  extend,  or  be  conftrued  to  extend  tp  iiifurances 
on  lives  pr  infuranc^s  from  loflcs  by  fire. 

Sedb'oo  I.  *'  For  every  (kin,  or  piece  of  vellum,  or  parchment,  or 

"  flicet  of  paper,  on  which  any  i;ifurance  upon  any  Ihip 
"  or  fhips,  goods  or  iiverchaniiize,  or  upon  aiiy  other 
**  property,  or  intereft  whereof  infurances  may  lawfully 
"  be  made,  fliall  be  cngrofled,  written  or  printed,  the  ftamp 
"  duties  following  uppn  the  funis  infured  ;  that  iS  to  fiv, 
**  Where  the  fum  to  be  infured  (li?.U  aniount  to  otic  hun- 
*'  drcd  pounds,  a  ftamp  duty  of  two  IhiUlr.ori  and  fixpence, 
"  and  fo  progrcinvcly  for  every  fum  of  one  hunvlfcd  pounds 

<«  infured  i 


•I. 


\ 


OFTHE    POLICY.  .28 

**  infttttd-;   and  where    the  fum  to  be  infured   fliall  not   C  H  A  p. 

*'  amount  to  one  hundred  pounds,  a  like  (lamp  duty  of  two    ,    _}• 

**  (hillings  and  Gxpence  ;  and  where  the  fum  to  be  infured 

*'  (hall   exceed  one    hundred    pounds,   or  any  progreflTivc 

**  fums  of  one  hundred  pounds  each,  by  any  fra^iional  part 

**  of  one  hundred  pounds,  a  like  ftamp  duty  of  two  (hillings 

"  and  (ixpence  for  each  fractional  part  of  one  hundred 

"  pounds  :  and  that  upon  all  and  every  infurances  or  in- 

**  furance,  where  the  premium,  or  confideration  in  the  nature 

'*  of  a   premium,   afiually  and  bond  fide  paid,    given,  *or 

•'  contrafted  for,  (hall  not  exceed  the  rate  of  teif  (hillingSf 

^*  there  (hall  be  paid  the  following  duties  j  (that  is  to  fay) 

**  where  the  fum  fo  to  be  infured  (hall  amount  to  one  hun- 

'^  dred  pounds,  a  (tamp  duty  of  one  (hilling  and  three-pence, 

"  and  fo  progre(fively  for  every  fum  of  one  hundred  pounds 

^'  fo  infured  ;  and  where  the  fi;m  fo  to  be  infured  (hall  not 

^'  amount  to  one  hundred  pounds,  a  like  ftamp  duty  of  one 

**  (hilling  and  three-pence  ;  and  where  the  fum  fo  to  be 

^^  infured  (hall  exceed  one  hundred  pounds,  or  any  pro* 

^'  grelBve  fums  of  one  himdred  pounds  each,  by  any  frac'^ 

^'  ttonat  part  of  one  hundred  pounds,  a  like  (lamp  duty  of  one 

**  (hilling  and  three-pence  for  fuch  fra^ional  part  of  one 

^'  hundred  pounds ;  which  feveral  duties  (hall  be  payable 

**  and  paid  by  the.  alTured  in  fuch  infurances.  refpeftively." 

*'  Provided  always,  :^id  bp.  it  further  enaftcd,*  That  up6n  Sedtioo  4*   v 
j  ^*  all  and  every  fuch  infurances.  or  infuran<ie,  where  the  pre- 

**  mium,  or  confideration  in.  the  nature  Qf  a  premium, 
**  actually  and  hand  fids  paid,  given,  or  contradlcd  forj  fliall 
**  not  exceed,  the  rate  of  ten  (hillings  per  centum  on  the  fum 
**  infured,  i^  (h^)X  be  lawfiil,  in  all  ca(es  where  the  ftim  in- 
"  fured  (hall  an>ount  to  two  hundred  pounds  or  upwards, 
**  to  ufe  (lamps  of  two  (hillings  and  (ixpence  for  every  two 
**  hundred  pounds  of  the  fum  infurfed,  inftead-* of  (lamps  of 
**  one  (liilling  and  three-pence  for  every  one  hundred 
*^  pounds  of  the  like  fums  fo  infujcd/* 

«And 
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^'  And  be  it  further  enaflcd  by  the  authority  aforcfaid, 
'*  That  every  contra^  or  agreement  which  (hall  be  made 
**  or  entered,  into  for  any  infurance)  in  refpeft  whereof 
^^  any  duty  is  by  this  z&  made  payable^  fliall  be  engTofTed* 
^'  printed^  or  written,  and  fiuU  be  deemed  and  called  ^ 
*•  Foiicy  of  Infurance ;  and  that  the  premium*  or  <»«• 
'^  (ideration  in  the  nature  of  a  premium,  paid,  givea,  p? 
^'  contraded  for,  upon  f^ch  infurance,  and  the  particular 
^^  riik  or  adventure  infurcd  againft,  togeth^  with  di^ 
'^  names  of  the  fubcribers  and  underwriter^,  dnd  fums 
**  infurcd,  (ball  be  refpefliyely  exprefled  or  fpecified  in  or 
'^  upon  fuch  policy,  and  in  default  thereof  every  fuch  in«^ 
'^  furance  (hall  be  nuU  and  void  tp  all  i^ifents  and  pur^ 
**  pofes  whatever/* 

*'  And  be  it  further  ena£le^  by  the  authority  ^orefaic^ 
^'  That  no  policy  of  infur^ce  upon  s^ny  fliip,  or  upon  any 
^^  fhare  or  intereft  therein,  ihall  b«  made  for  any  certain 
f'  term  logger  than  twelve  calendar  months ;  a^d  every 
**  policy  which  fliall  be  made  for  any  longer  ter^  (hall  be 
y  nidi  and  void  to  all  intepts  and  p»urpofes.** 

The  xoth  fe£lion  of  the  ftatute  provides  for  an  allowance 
to  be  made  under  certain  circumft'ances  by  tht  cominiiCon* 
ers,  where  the  fums  infured  on  homeward  voyages  ihall  be 
found  to  exceed  the  intereii  of  the  afiUred. 

The  13th  feflion  provides  that  nothbg  contained  ip 
the  a^  fiiall  prohibit  the  making  of  any  alteration  which 
may  lawfully  be  made  in  the  terms  or  conditions  of  any 
policy  oif  infurance,  duly  ftamped  as  aforefaid,  after  the  fame 
Ihall  have  been  underwritten,  or  to  require  any  additional 
ftamp  duty  by  reafon  pf  fuch  alteration,  fo  that  fuch  alter- 
ation be  made  before  notice  of  the  determination  of  the 
Tifk  originally  inlured,  ^n4  fhp  premium  or  cpnCderation 
originally  paid  or  contrafled  for  fhalj  cxf eed  the  rate  of 
10/.  per  cent,  on  the  fum  infurcd,  and  fo  that  the  thing  in- 
furcd (ball  remain  the  property  gf  the  fame  perfon  or  pcrfons, 

ana 
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«9i  <b  iikkt  faclk  ;ikerafipl|  (ball  ^^t  prpl^Qg  tht  temi  la*  C  H  A  p. 

iured  beyond  the  period  allowed  by  this  wSt  (Ice  fc£i.  la,)  t      'Tj 

and  fo  that  nq  additional  or  further  dm  fhaU  be  infurc^  '^   ^'  ^ 
by  reaibo  or  means  of  fuch  alteration* 

Bjr  dn9  fc£^f  9  penalty  of  jfoo/l  is  impefed  lioth  on  H^  tf 
die  porfons  procurmg>  and  tbi;  faipicers  effsAing  infnraiicea 
tut^  poHcies  hot  duly  ft^mped  ;  mi  the  latter  can  ndtfacr  leaipa  i(» 
demand  their  brokerage,  itor  the  noney  expended  for  prew 
M|ium$ ;  and  by  the  17th  ie£kion,  every  underwriter  fub^ 
icribing  (uiah  illegal  policy  is  alfis  ftable  to  a  like  penattr 

«|f  500/.  ^ 

By  the  ordinances  of  France,  and  other  maritime  co^n»     [  99  1 
tries^  all  policies  of  infurarice  muft  be  regiftered  \  but  no  Ord.ofFnace» 
fuch  regulation  prcrails  m  Enghfid^  either  by  the  law,  or  ^^^  "^ 

pnaice. 


» 
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CHAPTER    THE    SECOND. 

t 

Of  the  Conftniftion  of  the  Policy. 

CHAP.       A    POLICY  of   infurance^  being  a  contraA  of  indem- 

}  _    I    XX  nitf,  and  being  only  confidered  as  a  Ample  contra6l, 

muft  always  be  conftruedj  as  nearly  as  pofiibie,  according 

s  Bd^.  347.     to  the  intention  of  the  contracting  parties  %   and  not  ac* 

EoccutNot.i8.  cording  to  the  ftrifl  and  literal  meaning  of  the  words. 

The  morcantile  law>  in  this  refpe£t,  is  the  fame  in  every 

part  of  the  world  ;   for  from  the  fame  pren\ife^  the  found 

conclufions  of  reafon  and  juftice  m\ift  ever  be  the  fame. 

Thus  as  the  benefit  of  the  infured,  and  the  advancement  of 

tradCj  ar^  ^e  greaf*objeAs  of  infizrance,  policies  are  to  be 

,  conilrued  largely,  in-order  to  attain  thofe  ends :  for  it  would 

'  be  abfurdtQ  fuppofci  that  when  the  end  is  infiiredj  the  ordi<» 

nary  and  ufual  means  of  attaining  it  can  pofBbly  be  excluded  i 

whatever^  therefore,  is  done,  by  the  mafter  of  the  (hip,  in  the 

s  Burr.  34S.     ufual  courfe,  neceflarily,  et  ex  jujli  crufd^  although  a  iofs 

happen  thereonj,  tbe  underwriter  fliall  be  anfwerable* 

But,  in  the  conftruflion  of  policies,  no  rule  has  been 
more  frequently  followed  than  the  ufage  of  trade,  with 
refpe£l  to  the  particular  voyages  pr  riiks,  to  which  the 
policy  relates  \  and  in  the  cafes  about  to  be  quoted  in  fup- 
port  of  thcfe  principles,  \\  will  be  found,  that  the  learned 
judges  have  always  called  in  the  ufage  of  trade,  as  the 
ground,  upon  which  the  conftru£tion  turns. 

In  ftating  the  different  cafes  upon  this  fubjeft,  as  the 
•  point  is  nearly  the  fame  in  all,  the  order  of  time,  in  which 

they  were  determined,  is  that  which  will  be  purfued,  in 
order  to  prevent  confufion. 

Anonymous,         Th^  firft  to  be  mentioned  is  an  anonymous  cafe  in  the 

Skinn.  143.       ^^^^  q£  James  the  fecond ;  but  it  is  from  a  reporter  of  very 

good  authority.      A  policy  of  infurauce  fliall  be  conftrued 

to 
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tb  run  tmril  the  fliip  ftall  h^v^  ended,  and  be  difcKarged  of  G  H  A  P. 
her  voyage  j  for  arrival  a^  ^he  port,  to  which  flic  was  bound,.  '^' 

is  not  a  difcharge  tilljlie  is  unloaded :  and  it  was  (o  adjudge^ 
by  the  whole  court,  upon  a  ^cmurrer^ 

But  although  this  cqnftruSion  may  be  perfeQIy  right, 
where  the  policy  is  general  from  ji,  to  B,  yet  if  it  contain 
the  words  ufually  inferted  "  and  till  thejhtpjhall  have  moored 
**  at  anchor  invjentf-four  hours  in  goodfafetyy^  the  underwriter 
is  not  liable  for  any  lofs,  arifing  from  feizure  after  Ihe  ha# 
been  twenty-four  hours  in  port  \  though  fuch  feizure  was 
in  confequence  of  an  aft  of  barratry  of  the  matter  during  the 
voyage  :  for,  if  it  were  extended  beyond  the  time  limited  in 
the  policy,  it  would  be  impoflible  to  lay  down  any  fixed 

rule,  and  all  would  be  uncertainty  and  cohfufion« 

* 

This  ^as  decided  in  an  aftion  on  a  policy  of  infurance  on  Lcckyeraii4 
the  (hip  Hope  from  Hamburgh  tQ  London,  fubfcribed  by  the  ^^^'^*^* 
defendant  for  two  hundred  pounds  at  one  guinea  per  cent;  pom>  p.  %s%* 
At  the  trial  before  Mr.  Juftice  Bullerj  at  Guildhall^  a  vcrdift 
was  found  for  the  plaintiffs,  fubjeft  to  th^  opinion  of  the 
court,  upon  the  following  cafe  :  that  the  plaintiffs  were  in- 
terefted  in  the  (hvp  to  the  ampunt  of  the  fum  infured,  Tha^ 
in  the  courf^  of  the  voyage,  the  matter  committed  barratry 
by  fmuggling  on  his  own  account,  by  hovering  and  riinning 
brandy  on  fliorc  ia  cafks  under  fixty  gallons.  That  on  the 
firft  of  September  1785,  t^e  Jhip  arrived  in  fafety  athernioor<% 
ings  in  the  river  Thames,  and  remained  there  tn  fafety  till  the 
fwent\^'fevenih  of  the  faid  month  of  September,  when  {he  was 
feizeq  by  the  revenue  officers^  for  the  fmuggling  before 
ftatcd.  That  about  three  weeks  after  the  feizure,  the  plain-  . 
tiffs  infotmed  the  underwriters  thereof ;  and  that  they 
would  hold  them  liable  on  the  policy.  ^  That  on  the  twen- 
tieth of  OSfoher,  the  praintiflfe  prcfented  a  petition  to  the 
commiflioners  of  his  majefty's  cuttoms,  in  which  they  im- 
puted all  the  blame  (which  was  certainly  the  truth)  to  the 
captain,  and  praying  that  their  veflel  might  be  reftorcd,  on 
paying  fomething  to  the  fcizing  ofiBccr.     The  anfwcr  was, 

«  that 
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*'  tliat  the  profecution  mult  proceed)  as  the  (hip  had  been 
^  guilty  of  a  grofs  violation  of  the  la\irS|  but  that  the  own* 
f  ers  fliould  be  at  liberty  to  compound)  according  to  th« 
f*  rules  pf  the  Exchequer.*'  That  the  ihip  was  appraifed 
at  the  fum  of  fhre^  hundred  and  forty-fiye  'pound3)  and  by 
C;  32  ])  the  qpurfe  of  the  ppi^rt  of  Exchefjuerj  the  Uiip  would  have 
been  reflpr^d  to  the  plaint^iFS)  i^pon  the  payment  of  two  hun« 
fired  and  thirty  poundS)  befideg  ^o^ls '  and  charges^  which 
would  altogether  haye  amounted  to  three  hundred  and  twen* 
ty-nine  pounds  nine  fliillings  and  feyen-pcnce.  That  in  J^o^ 
vemhr^  a  notice  was  indorfed  on  the  policy*  binding  the  un- 
derwriters for  all  coils  and  charges  expended  about  the  recpv^ 
cry  of  the  fliip.  That  this  was  Ihewn  to  the  underwriters, 
>vhp  refufed  to  fubfcribc  it. 

This  cafe  ^as  fuUy  argued*  in  the  abfence  of  Lord  Manfii 
field,  and  the  court  having  taken  time  to  deliberate,  Mr. 
Juftice  Willes  pronounced  their  unanimous  opinion* 
'*  There  i§  np  dp^bt  in  t^is  cafe,  but  that  the  mafter  was 
'*  guilty  of  barratry,  by  fmuggling  on  his  own  account^ 
**  yrithovit  the  privity  of  his  owner^.  Many  definitions  of 
^^  barratry  are  to  be  found  m  the  books,  but  perhaps  thit 
**  general  one  may  comprehend  almoft  all  the  cafes  :  barra- 
*•  try  is  every  fpecie$  pf  fra^d  ox  l|^navery  in  ^be  mafter  of 
**  the  (hip,  by  which  the  freighters  or  owners  are  injured  s 
'*  and  in  this  light  a  criminal  or  wilful  deviation  is  barratry^ 
**  if  it  be  without  their  confent.  The  general  queftion  here 
''  is,  whether,  as  the  lofs,  which  was  occafioned  by  the  bar^ 
**  ratry  of  the  mafter,  did  not  hs^ppcit  during  tie  continuance 
**  ojthe  voyage,  the  infurers  are  liable  I  I  muft  0"^n  this  ap-^ 
•  ^  pears  to  me  to  be  a  novel  queftion,  and  not  to  hayc  been^ 

^*  decided  by  any  fprmer  determinations.  Difficulties  occur 
\*  on  both  fides  in  laying  down  any  rule.  The  firft  thing  to, 
**  be  obferved  is,  that  the  policy,  by  the  terms  pf  it,  is  an  un- 
'*  dertakingyjr /7  limited  inne,  during  the  voyage  from  Ham'^ 
*'  burgh  to  London,  till  the  Jbip  has  moored  tfwenty^oter  hour^s 
**  ifff^fi^y »  and  the  fiiip  was  not  a£kuaUy  feized  till  near  a 

'^  month  aftervi'ards.     But  it  has  been  (aid  that  under  the 

1     .      ....  .        •      .  .  •  I  .     •      t  t. 
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**  24th  of  George  the  third,  chap.  47.  and  die  excife  laws,  the 
"  forfeiture  attaches  the  moment  the  a£^  is  done,  and  that 
'*  the  barratry  was  committed  during  the  voyage.  It  may  b« 
*^  Co  as  to  fome  purpofes,  as  to  prevent  intermediate  altera^ 
^  tions  or  incumbrances ;  but  I  think  the  a^tddi  property  is 
^*  not  altered  tUl  after  tie  Jiizure,  though  it  may  be  before 
*'  condemnation*  I  will  put  this  cafe )  fuppofe,  before  the 
'^  feizure  of  the  fliipi  fhe  had  gone  another  voyagei  and  on 
**  her  return  had  been  feized,  would  the  crown  be  entitled 
*'  to  an  account  of  her  earninggy  after  deducing  the  ezpen-  t  S3  3 
'^  ies  of  the  outfit  ?  furely  not  Till  the  feizure,  it  was  not 
**  certain  that  the  officers  of  the  crown  knew  of  the  illicit 
**  trade  carried  on  by  the  matter,  or  whether  they  would 
^^  take  ^advantage  of  the  forfeiture.  It  would  be  a  dange* 
*'  reus  do£lrine  to  lay  down,  t^at  the  infurer  (hould,  in  all 
**  cafes,  be  liaUe  to  remote  confequential  damages.  This 
^  has  been  compared  to  a  death's  wound  received  during  the 
**  voyage,  which  fubjeded  the  (hip  to  a  fubfequent  lofs*.  To 
^  this  point  the  cafe  of  Meretony  v.  Dunhp^  feems  very  ma« 
^  teriaL  That  was  an  infurance  on  a  ihip  for  fix  months  \  £aftcr  i;;. 
•*  and  three  days  before  the  expiration  of  the  time,  (he  re*  ^^*®-  ^^^»  ®'  ^ 
**  ceived  her  death's  wound,  but  by  pumping,  was  kept  afloat^ 
**  till  three  days  after  the  time  :  There  the  verdift,  under  the 
^  direflion  of  Lord  Mansfield^  was  given  for  the  infurer ;  and 
^  it  was  afterwards  confirmed  by  the  court.  I  will  put 
**  another  cafe  :  fuppofe  an  infurance  upon  a  man's  life  for 
^  a  year,  and  fome  (hort  time  before  the  expiration  of  the 
**  term^  he  receives  a  mortal  wound,  of  which  he  dies  after 
••  the  year,  the  infurer  would  not  be  liable.  The  cafe  of  Vide  paft,  c.  j. 
•*  ValUjo  V.  WbeeUr  was  cited  for  the  plaintiflF,  but  that  does 
*^  not  conclude;  this  queftion,  for  there  the  (hip  was  loft 
'^  during  the  voyage.  It  was  alfo  argued,  that  this  ihip,  even 
^  in  the  hands  of  a  fair  purchafer,  would  be  liable  to  the 
*'  forfeiture*  I  do  not  know  that  it  ever  has  been  fo 
'*  decided ;  it  may  depend  on  circumftances,  fuch  as  length 
•*  of  p9(reflion,  laches  in  feizing,  or  other  matters.  But  fup- 
**  pofe  the  law  to  be  fo,  it  does  not  follow  from  thence, 
"  that  though  the  (hip  is  always  Hahle  to  confifiatm,  that  the 

"  infurer 
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CHAP.  "  infurer  at  anv  diftancc  of  time,  is  anfwcrablc  for  the  lof5, 
**  under  a  limited  undertaking.  And  this  brings  me  to  that 
•'  part  of  the  cafe,  which  weighs  mod  with  the  court,  in  fa- 
"  Vour  of  the  defendant,  and  to  which  it  does  not  appear  to 
"  us  that  any  fafisfaSory  anfwer  has  beecn  given.  It  was 
"  agreed  in  the  argument,  that  the  cuftom-houfc  officers 
"  might  feize  for  the  forfeiture  within  three  years  after  the 
*•  fa£l  committed  ;  and  that  the  attorney-general  might  file 
*'  an  information,  at  any  time  whUft  the  ftiip  was  in  being. 
"  Is  the  infurer  during  all  this  time  to  continue  liable  ? 
•*  Suppofe  the  fliip  had  gone  feveral  voyages  afterwards  ; 
C  34  3  "  ^"^  fuppofe  a  partial  lofs  paid,  and  the  underwriter's  name 
**  ftruck  off,  (hall  an  aftion  be  afterwards  brought  upon  the 
**  policy  ?  His  accounts  could  never  be  fettled,  nor  could  he 
**  be  finally  difcharged,  whilft  the  (hip  wag  in  exiftencc  ; 
"  fuch  a  pofition  would  be  monftrous,  and  attended  with 
•*  infinite  inconvenience.  There  muft  be  fome  certain  and 
^  reafonaUe  limitation  in  point  of  time  laid  down  by  the 
**  court,  when  the  infurer  (hall  be  releafed  from  his  cn- 
'*  gagement.  If  he  be  liable  for  a  month,  he  may  be  for  a 
**  year,  and  fo  on.  We  all  think  that  the  law  of  infurances 
"  would  be  left  unfettlcd,  and  in  much  confufion,  if  any 
**  other  time  were  allowed,  than  that  prefcribed  by  the 
•*  policy,  namely,  the  continuance  of  the  voyage^  and  the  Jht^s 
**  mooring  twenty-four  hours  in  fafety!*  Judgment  for  the 
'defendant. 
« 

jLcthuIicr's  ''^  ^"  aflrion  upon  a  policy  of  infurance  by  the  defendant 

Cafe,  a  Balk,  at  London^  infuring  a  (hip  from  thence  to  the  Eafi  Indies^ 
warranted  to  depart  with  convoy^  the  declaration  (hewed, 
that  the  (hip  went  from  London  to  the  Downs^  and  from 
thence  with  convoy,  and  was  loft.  After  a  frivolous  plea 
and  demurrer,  the  cafe  ftood  upon  the  declaration,  and  it 
was  objefted,  that  there  was  a  departure  without  convoy. 
But  by  the  court,  the  claufe  *^  warranted  to  depart  with 
convoy,"  muft  be  conftrued  according  to  the  ufage  among 
merchants,  that  is,  from  fuch  place  where  convoys  are  to 
be  had,  as  the  Downs. 

It 
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It  is  true.  Lord  Chief  Juftice  Holt  diflcrcd  from  the  reft    CHAP, 
ef  the  court,  being  of  opinion  that  it.  was  no  part  of  the  law    |__P^ 
of  merchants  to  take  convoy  in  the  Downs.     His  lordQilp's 
opimon,  however,  although  it  is  one  of  the  firft  legal  author- 
ities, is  certainly  contradided  by  prafUce,  it  being  almoft  See  C3ordoo  r. 
the  invariable  cuftom  for  the  convoy  to  meet  the  merchant  ^^if ^*  ^^ 
(hips  only  in  the  Downs. 

Cafe  upon  a  policy  of  infurance,  which  was  to  infure  the  Bond  v.  Con- 
WUliam  galley  in  a  voyage  from  Bremen  to  the  port  of  Lon^  fa*«»  »  Wk- 
ehn^  warranted  to  depart  with  convoy.    The  cafe  was,  the  ^ 
galley  kt  fail  from  Bremen^  under  convoy  of  a  Dutch  man  of 
war  to  the  Elbe^  where  they  were  joined  by  two  other  Dutch 
men  of  war,  and  feveral  Dutch  and  Englifb  merchant  fhips, 
whence  they  failed  to  the  7V;r«/,  where  they  found  a  fqua- 
dron  of  Englijh  men  of  war  and  an  Admiral.     After  a  ftay     C  35  1 
of  nine  weeks,  they  fet  fail  from  the  Texel;  the  galley  was 
feparated  in  a  ftorm,  taken  by  a  French  privateer,  and  re- 
taken by  a  Dutch  privateer,  and  paid  eighty  pounds  falvage. 
It  was  ruled  by  Holty  Chief  Juftice,  that  the  voyage  ought 
to  be  according  to  ufage,  and  that  their  going  to  the  Elbe^ 
though  out  of  the  way,  was  no  deviation ;  for  till  after  the 
year  1703,  (prior  to  which  time  this  policy  was  made) 
there  was  no  convoy  for  (hips  directly  from  Bremen  to  Lon^- 
don.     Verdid  for  the  plaincifi; 

The  fliip  Succefs  was  infured  "  at  and  from  Leghorn  to  the  Waples  v. 
**  P^rt  of  London^  and,  till  there  moored  twenty-four  hours  in  ^*'»"» »  *'«• 
"  W  /^fy-'*     She  arrived  the  8th  of  Juiy  at  Frejh  Wharf  '**^* 
and  moored,  but  was  the  fame  day  ferved  with  an  order  to 
go  back  to  the  Hope  to  perform  a  fourteen  days  quarantine- 
The  men  upon  this  deferted  her,  and  on  the  i^th  of  the 
month  the  captain  applied  to  be  excufed  going  back,  which 
petition  was  adjourned  to  the  twenty-eighth,  when  the  re« 
gency  ordered  her  back :  and  on  the  thirtieth,  (he  went  back, 
performed  the  quarantine,  and  then  fent  up  for  orders  to  air 
the  goods  i  but  before  (he  returned,  the  fhip  was  burnt  on 

the 
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G  H  A  t*.   ^  fwtmy&tliird  ^f  Jt^i  ini  n0W  the  <qu<ilioa  v«% 
l^*^i    whether  the  infijret  was  liable  ? 

• 

tdii  Chiel  JuSic^  Lee  tukd,  tkat  tkoUgli  the  (hip  was  fe 
long  at  her  inaorbg89  yet  ihe  could  not  he  &id  tp  be  ther« 
ia  |;tMi£f/j^i|}i,' which  mUft  tnean  the  opportunity  of  un« 
loading  and  difdharging  ;  whereas  here  ihe  Was  arrefted 
Within  the  tWetity-four  koui'Sy  imd  the  hands  having  dc* 
fctttdf  and  the  fegeaey  takeil  time  to  confideir  the  petition^ 
there  was  tio  default  in  the  toa&et  or  oWnets  i  and  it  was 
(roved  that  till  the  fourteen  days  Were  txfitti,  no  appli- 
cation could  be  made  to  ait  the  goods  i  whereupon  the  jury 
found  fiat  the  plaintiff. 

t  3$^  3       So  where  the  (hip  Hercules  was  infured  from  B'Jha  tp 

IiT^ett  ▼.  Axi4  ^0uen^  and  till  24  houts  ttxoored  in  fafiety  there*     The 

Pealce  11  r.      ihip  arrived^   an  embargo  having  been  previoufly  laid  oi| 

sitt.  aftcf  HiL  j^U  Engltftf  veflels   in  that  port.     Thc^  captaia  went  on 

S4  Oeo.  la      ^^^^  ^^  j^y  j^^  arrived,  and  the  next  day  the  embargo 

was  laid  on  his  (hip.«-HHe  was  afterwards  permitted  to  lan4 

his  cargo,  which  he  delivered  to  his  conGgnees,  but  the 

Ihip  was  detained  as  a  prize,  and  the  captain  and  crew  al* 

lowed  fubliftence  as  prifoners  of  war,  from  the  time  of 

their  ^tfrival. 

Lord  Kettyon.^^^^  She  was  as  much  within  the  power  of 
the  enemy,  as  if  a  guard  had  been  put  on  board  the  mo- 
ment (he  arrived.  She  could  not  be  faid  to  be  24  hour% 
or  a  minute,  nwnd  in  Jafetj,  as  bx  as  relates  to  thefc 
plaintiffs,  for  immediately  on  her  entering  the  port,  (he  was 
to  all  intents  and  purpofes  captured  by  the  French."  Ver* 
did  for  the  plaintifis. 

Antferftcia  r.       ^^^  where  a  (hip  had  arrived  at  the  wharf,  where  (he 
BciL  intended  to  unload,  on  the  12th  January^  and  was  laid  00 

after  Trin.       ^^  outGde  of  the  tier,  there  being  no  room  to  lay  her  io 
>795-  -the  inGde ;   where  the  (ails  were  unbent,  top*mafts  (hrucl^ 

three  anchors  out,  and  (he  was  alio  ladied  to  another  (hip, 

and 
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}sai  fo  cooMued  tiH  die  ipth^  when  federal  (hips  nvA  a   C  H  A  P» 
quantity  of  ice  drove  athwart  her  ftem,  £oreed  her  adrtft^    >    _^]:   ^ 
and  ihe  was  wholly  loft*     Lord  JCmyon  was  of  opinioQ  that 
file  was  completely  moored  upon  the  ir2th|  and  as  the  acci* 
dent  did  not  happen  till  above  04  hours  after  that  time»  the 
ptatntiff  was  nonfuited* 

1a  an  i&fttra&ee  ttpon  frcigit,  if  an  accident  happens  t» 
the  flup  before  any  goods  are  put  on  board,  which  preytnti 
her  from  failings  the  infured  upon  the  policy  cannot  recover 
she  flrejght  Whkh  he  would  have  begun  to  earn^  if  the 
goods  had  been  (hipped.  The  eircumftances  of  Uie  eafil 
m^rc  thefe } 

•    The  plaintiff  infured  tn  JUp  mi  fr^k^  at  aadr  from  Tonse  ▼.  ' 

Jsmaka  to-  £ri/hL    A  cargo .  was  ready  to  put  on  board  :  J^*  ^^  *  **■* 

but  die  ibip  being  careening^  in  order  for  the  voyaget  a 

iUddcn  temp^ft  arofe»  and  ihe  and  many  others  were  loft^     C  3^  3 

The  riggikig  and  parts  of  her  were  recovered  and  fold,  and 

the  defendant  paid  into  court  as  much  as,  up<m  an  averagey 

he  was  li^k  to  for  the  lofs  of  the  ilbip :  but  the  plaintiff 

infifted  to  be  allowed  ix  hnndred  pounds  for  the  freight 

•the  fliip  iWfisJd  hmve  earned  in  the  voyage,  if  the  accidei^ 

had  not  happened*    But,  as  the  goods  were  not  aftiuHy 

on  board,  fo  as  to  mahe  the  plaintiff's  right  to  freigfal 

commence  ;   Lord  Chief  Juftice  Lm  held,  he  cooid  aq( 

be  allowed  it,  and  he  was  nonfuited. 

But  if  the  policy  be  a  valued  pdicy,  and  part  of  the 
•eargo  be  o4fc  beard  when  fuch  accident  happens,  the  reft 
hcisig  ready  i^e  be  fiiitiped,  the  infiired  may  recover  to  the 
whede  amouot.  This  was  fo  decided  in  an  a&ion  broogltt  Mbnt|oaerjtft 
by  the  affured  on  a  policy  on  freight,  valued  at  fifteen  ^^^Jic'iia. 
hundred  pounds  :  in  fa£k,  only  fiv«  hundred  pounds  weith 
of  fiieighft  was  on  board  whm  the  ^p  was  driven  from 
her  mocmngs  and  loft :  but  goods,  to  the  aaonnt  of  the 
reft  <M  the  frdght  were  ready  to^  h%  fiiippedi  and  were  IfWS 
on  the  q»a/y  for  thaf  porpofe  at  the  time*  .     '   ^ 

*  I  Lord 
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C  H  A  P<  iMti  Kmymj  Chief  Juftice,  before  whom  Hmb  omfe  iw 
j^'L  t  tried,  told  the  jury,  that  the  queftion  for  their  confidcratum 
4ras,  liHiecfaer  this  was  a  mere  colourable  infurance  and  a 
gaming  policy,  or  whether  it  was  a  honA,  fide  tranfa&ion  : 
if  the  latter,  the  aiared  was  entitled  to  recorer  for  the 
whole  value  in  the  policy.  The  jury  found  the  whoi^ 
fum.  The  defendant's  counfel  obtained  a  rule  for  a  new 
crial,  which  he  afterwards  abandoned,  the  court  being 
ikrcHtgly  of  opinion  againft  him. 

[  36  a  ]     :   So  alio  in  an  opin  policy  on  freight,  aM  mii  finm  Lonim 

Tfcwnpf^  V.    imrf  Tmrifi  to  any  rf  tht  Wtjl  India  ifUrnds^  (Jammca  e*. 

M^h.  36  Gtr.  cepted)  the  underwriters  were  held  liable  to  pay  the  i»- 

m.  6  Term,     furance,  though  the  ihip  failed  from  London  in  ballaft,  and 

^^  was  captufed  before  her  arrival  sit  Tineriji,  where  the 

^  cargo  was  to  be  put  on  board.     But,  as  the  fliip  was  under 

a  charter  party  U  depart  Mi  rf  the  river  Thames^  and  proceed 

to  Tener^Oy  and  there  to  had  and  receive  on  hard  from  ^ 

freighters  500  p^s  of  vnao^  to  be  delivered  in  the  Wefi  Indies^ 

.    for  the  freight  rf  which  500  ^pes  the  freighters  covenanted  to 

pay  35/.  the  pipe  i  the  court  held  that  the  inftant  the  ihip 

dqwirted  from  the  Hhemiesy  the  contrail  for  freight  had  its 

«    inception,  and  the  plaintiff  was  entitled  to  reoover.    At  the 

tibial,  the  phuntiff  had  obtained  a  verdi  A,  and  the  cafe  was 

tf  lei  Wards  brought  before  the  court  upcm  a  motion  to  enter 

%  Aonfiut.    After  argument  at  the  bar, 
I 

Lord  Kenyan  faid— ''  When  this  cafe  came  on  at  mfiprhu^ 

1  thou^  the  plaintiff  was  not  entitled,  to  recover  ;  becaufe 

2  confiderod  it  as  teiilar,  in  every  refpeft,  to  that  of  Tonge 
-V.  Watts^  and  had. it  been  fo,  my  judgment  now  would 
liave  gone  with  that  eaie.  But  this  caie  depends  upon  its 
own  poeulbr  drciunftances.  it  is  admitted,  that  if  dus 
cotttraft  had  an  inoeptiott,  that  die  right  to  freight  th/ca 

•commenced,  and  the  policy  attached.     Now' by  the  charter 

^fiarty  there  was  an  inception  of  the  contra^^,  by  the  depar- 

yuaqp  from  <tbe  Thames  /   for  die  covenant  in  the  dunrter' 

party  was  to  go  from  the  port  of  London,    In  the  cafe 

from 
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£rom  Sirmtge,  the  inception  of  the  contraA  would  have 
been  hj  taking  the  goods  on  board,  vrliich  not  beii^  done, 
the  infonnce  did  not  attach.  In  the  cafe  of  Montgomery  v* 
JSggmgfon,  there  was  an  inception  of  the  contra£l,  and 
phunti£F  reopvered.  The  cafe  in  Strange  importantif  dif« 
fers  from  thift  ;  but  I  am  now  completely  fatisfied,  though 

the  cafe  is  new,  that  the  plaintiff  ought  to  recover/' 

I 

• 

Mr.  JufUce  Gro/e.^^^  In  this  cafe  the  freight  begins  to 
mn  in  confequence  of  the  (hip's  departure  ifrom  London  $ 
the  plainti£F  therefore  has  an  interelt  in  the  voyage.  But 
i&  Tof^t «.  WattSf  the  voyage  was  not  begun,  nor  wore 
the  goods  on  board.** 

Mr.  Juftice  Lawreme.^^^*^  I  think  this  plaintiff  had  an 
infurable  intereft  $  for  it  feems  to  me  equally  as  ilrong  an 
intereft  as  the  profits  to  arife  from  a  cargo  of  molaffeSf 
which  have  been  held  to  be  an  infurable  intereft.  It  is  Set  poft,  s(7j 
fidd  that  the  plaintiff  had  a  mere  right  of  z€iion  againft 
the  freighter ;  and  if  he  had  not  provided  a  cargo,  though 
the  plaintiff  might  recover  againft  the  freighter  for  breach 
of  contra^i,  yet  he  could  not  recover  againft  the  under* 
writers.  It  is  true  an  infurance  on  freight  could  not  have  . 
been  recovered,  if  the  (hip  had  proceeded  to  the  Wefi 
hidies  without  one.  But  here,  by  a  peril  in  the  policy,  the 
affured  is  prevented  from  earning  a  fpecific  freight  \  and 
therefore  the  rule  for  entering  a  nonfuit  muft  be  dif* 
diarged.'' 

On  an  infurance  from  London  to  Gihraltary  warranted  Gordon  ▼• 
to  depart  with  convoy  ;    it  appeared  there  was  a  con-  Moricy. 
voy  appointed  for  that  trade  at  Spithead^  and  the  fliip  Bord^eu. 
Ranger  having  tried  for  convoy  in  the  Dovmsy  proceeded  ^  ^^^  ^^^S* 
for  Sfitbeady  and  was  taken  in  her  way  thither.    The  in- 
furers  refifted  the  demand  of  indemnity,  alleging,  that  as 
there  was  a  French  war,  tlie  (hip  fhould  not  have  ventured 
through  the   Channel^  but  have  waited  for  occasional  con«» 
voy.    Lord  Chief  Juftice  Lee^  hovevCTf  was  of  opinion, 

I  %  '  that 
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CHAP,    that  the  (hip  was  to  be  confidered  as  under  tlie  defendant's 

i^^    ,.  iimirance  to  a  place  of  general  rendezvous^  according  to 

the  interpretation  of  the  words,  warranted  to  depart  ivitb 

Vidcfupra.      ^onvoy^  Salt,  443,  445,  and  if  the  parties  meant  to  vary 

t  3  7  3      the  iafurance  from  what  is  commonly  underftood,  they  {hould 

have  ftated  it.      Two  fpecial  juries  of  merchants  found 

their  verdifts  agreeably  to  that  direction.  * 

Motteiuaad  This  cafe  has  already  been  mentioned,  on  account  of  an 
Oo^Mid  '^  alteration  made  in  the  policy  after  the  time  of  underwrit- 
Comp.  of  Loa-  ing  >  it  (hall  now,  however,  be  confidered  wholly  indepcnd- 
doR  AiTur.  ^^<^  Qf  ^^^  circumftance.  It  was  a  bill  filed  in  the  court  of 
Chancery,  which  ftated,  that  the  (hip  Eyles^  late  in  the  Eafi 
India  Company's  fervice,  was,  in  the  year  1732,  at  Bengal^ 
at  which  time  the  owner  employed  /.  H.  to  infure  the  (hip 
in  the  London  Afiurance  Office  for  (ive  hundred  pounds* 
The  adventure  thereon  was  to  commence  from  her  arrival 
at  Fort  Saini  George,  and  thence  to  continue  till  the  faid 
(hip  fliould  arrive  in  London,  and  that  it  (hould  be  lawfid 
for  the  faid  (hip,  in  the  faid  voyage,  to  (lay  at  any  ports 
.  •r  places  without  prejudice^  and  that  the  (liip  was^  and 
ihould  be  rated  at  interejl  or  no  interejl,  without  farther 
account :  in  confideration  whereof,  /.  H.  paid  fifteent 
pounds  premium.  T^he  Ejtes  came  to-  Fart  Saint  George  m 
February  1 733,  in  her  way  XG  England  /  but  being  leaky^ 
and  in  a  very  bad  condition,  upon  the  unanimous  advice 
of  the  governor,  council,  commanders  of  (hi^s,  ttV.  (he 
failed  to  Bengal  to  be  refitted,  axid  af{er  being  (heathed,  in 
her  return  upon  her  homeward-bound  voyage,  (he  fltruck 
upon  the  Bfjgilee  fands  and  was  toft  Evidence  was  read 
on  the  part  of  the  plaintifi  to  proye,  that  Bengal  was  the 
jnoft  proper  place  to  refits  and  that  fhe  went  thither  for 
that  reafon  ;  that  this  was  a  voyage  of  nece(&t'y,  and  not 
a  trading  voyage,  for  (he  took  nothing  on  board,  but  water^ 
|»rovi(ioni  and  ballafl:.  , 

* 

Lord  Chancellor  Hardwicke,'^^*^  As  to  the   qveltion, 
Whethor  dtcre  has  beeii  a  breachi  or,  in  other  terms,  a 

'       lofs. 


/. 
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lofs,  withm  the  meaning  of  this  polky,  the  gcnertl  prin-   C  H  A  ?• 
ciples  laid  down  by  the  plaintiff's  council  are  right,  that  * 

ftrefs  of  weather,  and  the  danger  of  proceeding  on  a  voy- 
age, when  a  (hip  is  in  a  decayed  condition,  are  to  be  con* 
fidered.  In  fuch  a  cafe,  if  (he  went  to  the  neareft  place, 
I  (hould  confider  it  equally  the  fame  as  if  (be  had  been 
repaired  at  the  very  place  from  which  the  voyage  was 
to  commence,. according  to  the  terms  of  the  policy,  and 
no  deviation/' 

It  is  a  very  material  circumftance,  that  the  governor  of*  ,  |[  38  ] 
dered  the  lading  to  be  taken  out,  to  (hew  the  neceOity 
of  the  (hip's  being  repaired,  but  there  is  not  a  fyllable  of 
proof  why  (he  might  not  have  been  equally  well  repaired 
at  Fort  Saint  George.  There  is  one  part  of  this  cafe 
which  didinguxfhes  it  from  all  others  whatever,  and  that  i^  « 

as  to  the  certain  time  the  voyage  was  to  commence.  The 
fa£);  is,  the  (hip  was  loft  in  July  1 733,  three  wedcs  before 
die  time  of  making  this  policy,  fo  that  clearly  the  (hip 
inras  not  at  Fort  Saint  George  at  the  time  the  agreement  was 
made  I  and  therefore  it  is  a  material  queftion,  whether  it 
pomes  within  the  agreement.  His  Lord(hip  direded  an 
iflue  to  try,  whether  4he  lofs  in  July  1733,  was  a  lofk 
during  the  voyage,  and  according  to  the  adventure  agreed 
upon ',  which  iflue  wa^  afterwards  found  for  the  plaintifia 
Vpon  a  trial  in  the  Comn^on  FleaSn 

In  an  action  upon  a  poHcy  of  infurance,  before  Lord  *  A*-  S4$* 
Chief  Juftice  Hardwicte,  it  has  been  held,  that  the 
words  "  at  and  from  Bengal  to  England^*  meant  the  firfi 
i^rrival  at  Bengal  i  and  it  was  agreed,  that  when  fuch  words 
are  ufed  in  policies,  firjl  orrival  ia  always  imjdied  and  iu&-> 
derftood.  *  « 

It  has  likewife  been  held,  that  when  a  (hip  \»  infufed  eA  CWtty  %  SeU 
and  from  a  place^  and  It  arrives  at  that,  place,  as  long  as  the  ^^^ 
fhip  is  preparing  for  the  voyage  upon  which  it  is  infurcd, 
^e  infurer  is  liable :  b.ut  if  all  thoughts  of  the  voyage  be 

laid 
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laid  afide,  and  the  (hip  He  there  five,  fix,  or  feren  yearSj^ 
with  the  owner's  privity,  it  fliall  never  be  faid  the  infurer  is 
liable ;  for  it  would  be  to  fubje£t  him  to  the  whim  and  c^ 
■price  of  the  owner. 

This  was  an  a£lion  on  a  policy  of  infurance  on  a  (hip,  at 
and  from  Jamaica  to  London,  The  (hip  had  alfo  been  infur- 
from  Lonam  to  Jamaica  generally,  and  was  loft  in  coaiting 
the  ifland,  after  (he  had  touched  for  fome  days  at  one  port 
there,  but  before  (he  had  delivered  all  her  outward-bound 
cargo  at  the  other  ports  of  the  ifland.  This  was  an  a£lion 
on  the  homeward  policy  \  and  in  order  to  (hew  when  the 
homeward  boynd  riik  commenced,  it  was  neceflary  to  fiiew 
at  what  time  the  outward-bound  ri(k  determmed ;  and  the 
jury,  which  was  fpecial,  after  an  examination  of  merchants 
as  to  the  cuftom,  by  their  verdi£l  decided,  that  the  outward 
rilk  ended,  when  the  (hip  had  moored  in  any  port  pf  the 
iiland,  and  did  not  continue  till  (he  ca9ie  to  the  laft  port  pf 
delivery. 

In  the  Trinity  term  following,  a  motion  •  was  made  for  ft 
new  trial,  but  it  was  refufed  ^  becaufe  it  had  been  thoroughly 
tried  and  no  new  light  could  be  thrown  upon  it,  although 
I^ord  Mansfield  faid,  the  inclination  of  his  opinion  at  the 
trial  was  the  contrary  way.  Mr.  Juftice  Wt/mot  though^ 
the  conftru^ion  put  upon  the  policy  by  the  jury  was  th^ 
right  one. 


Barraft  v.  The     In  a  fimllar  cafe  Lord  iiansfield  laid  down  the  fame  doc- 
l^odon  Affur-  j^j^^  ^q  ^j^g  ^^^  namely,  that  the  putward  rift:  upon  the 

Sittingt  afker  fiip  ended  t«renty-four  Kours  after  hs.  arrival  in  th?  firft  port 

G^'iSLiuf  *'*^  of  the  ifland  to  which  it  was  deftined  5  but  thai  the  outwar4 

policy  t^n  goods  continued  till  they  were  landed. 

iJcifib  V.  Ma-  The  do6lrine  contained  m  the  two  laft  cafbs  has  met  vitln 
GundhTirffter  ^^^^^^  confirmatien  in  a  very  mpderp  dccifion.  It  waa 
Mirhatlmsut  an  aflion  upon  a  policy  of  afiurance  on  the^Jbip  Paltifer^  and 
Icrm,  J785.  pn  ^pods  on  board  thereof,  on  a  voyage  at  and  from  Georgia 
to  Jamtnca.    The  (hip  arrived  vx  idqntfgo  ^ay^  and  moored 
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«r  Mcier,  anddwre  alfo  the  agent  of  plaintiff  foU  and  dr-  C  B  A  P. 

Bvered  the  greateft  part  of  the  cargo  to  Meflrs.  Adams  and  ' 
Hatton  merchants  there.  The  captain  then  entered  into  a 
charter  party  with  Adams  and  Hatton^  to  proceed  from' 
thence  to  it.  Anni%^  and  there  to  tadre  in  a  cargo  for  Lm* 
don.  After  unloading  the  greateft  part  of  the  cargo  at 
Montegp  Bay^  and  remaining  there  a  montl^,  it  was  Terballjr 
agreed  that  the  remainder  of  the  cargo  (which  was  lumber) 
fiiQuld  be  carried  as  ballaft  to  5/.  Ann/Sf  and  accorctingly  the 
veflel,  after  taking  in  fome  fuftic,  proceeded  towards  St. 
Anrt^^  but  yna  wrecked  and  never  arrived  there.  For  the 
plaintiff  it  was  urged,  that  in  fuch  an  infurance,  the  (hip 
might  go  from  port  to  port  \  and  that^  at  all  events,  the 
goods  were  proteded  by  the .  policy,  till  ihiy  tv/rr  all  dsf" 
charged  ^ndfafirly  Ifmd^d. 

Lord  Kenyan  was  clearly  of  opinion,  and  was  confirmed 
in  that  ojrinion  by  a  Special  Jury,  to  whom  his  Lordihip 
particularly  referred  upon  this  occafion,  diat  the  riflton  tbe 
flnp  cea(i^  ^tt  fit  had  han  moored  at  anchor  tnoeniy^our 
toyrs  iu  Hn^Jfiji  port  of  the  ifland,  Jar  thapurpofi  rf  unload* 
ing :  and  the  fa£ls  difclofed  in  this  cafe  having  manifefted 
that  MontigQ  Bay  was  alfo  the  original  deftination  of  the 
cargo»  and  that  its  not  beii^  wholly  delivered  there  was  only 
prevented  by  a  new  agreement,  thogtods  cannot  be  recovered 
under  this  policy  of  infurance^  A  ifaip  infured  to  Jasnaica 
generally  cannot  he  permitted  to  go  round  the  whole  ifland; 
from  port  to  pot^  for  the  purpofe  of  unloading  her  cargo; 
efpecially  where,  as  in  this  cafe,  the  owner  of  fliip  and 
goods  is  the  Cune  p^oc^    Tbc^  plaintiff  was  nonfuited. 

* 

But  the  great  and  leading-  cafes,  upon .  queftions  of  con« 
(lru£lion,  are  tiiro,  Tiomay  v..  Etherington^  and  Pelfy  v.  the 
Royal  Exchange  Aflbrance  company  y  the  former  determmed 
by  Lord  Chief  Juftice  Lee^  and  the-  ktter  by  Lord  Mansfield. 
In  thefe  cafes,  the  principles,  which  are  to  be  obfervedin  the 
conftrudion  of  polides,  are  fo  fuUy.  coniidered,  and-  the  ap« 
plication  of  them  to.  the  particulas  orcun^ftances^  of  the  difr 

fcrent 
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CHAT,  fataat  cftfes  U  made  witli  Co  myeh  accttrtefand  pec^pteuiti^ 
^*  chat  they  are  to  be  legardod  as  the  pole  ftar  to  dired  ear 

inquiries  upon  all  fimilar  occafions. 

Ticrtny  ▼.  The  firft  of  thcfe  caufes,  was  an  a£lion  upon  a  policy  «f 

Etherington,  iofurancc  **  on  goods,  in  a  Dutcb  fhip,  from  Malaga  to  Gik 
Chief  Juftice  **  rokof^  and  at  and  from  thence  to  England  and  HMand^ 
5  ^i*- 1 743-  <'  both,  or  either :  on  goods,  as  hereunder  agreed,  beginning 
^^  the  adventure  from  the  loading,  and  to  continue  till  the 
<'  ihip  and  goods  be  arrived  at  England  or  Holland^  and 
*^  there  fafely  landed/'  The  agreement  was,  ^  that  upon 
**  the  arriral  of  thi;  fliip  at  Gibraltar^  the  goods  might  be 
^'  unloaded,  and  re*fliipped  in  one  or  vaoxt  Britijb  ihip  or 
^'fliips  for  England  and  Holland^  and  to  return  one  p^ 
*^  cefiti  if  difcharged  in  England.*^  It  appeared  .in  evidenQCi 
that  when  the  (hip  came  to  Gibraltar,  the  goods  were  un- 
loaded, and  put  into  zjlorejk^f  (whieh  it  was  proved  wa& 
L  4^  J  always  conSdored  as  a  warehoufe)  and  that  there  was  then 
no  Briti/h  flup  there.  Two  4lays  after  the  goods  were  put 
into  the  ftore  (hip,  they  were  loft  in  a  ftorm.  The  queftioQ 
was,  whether  this  was  a  lofs  within  the  conftruAion  ^  tho 
policy. 

Z^,Chtef  Jullice.— '^  It  is  certain,  that  in  the  eonftrudioti 
of  policies,  the  firiBum  jus  or  apex  juris,  is  not  to  be  laid 
Iiold  of :  but  they  are  to  be  conftrued  largely  for  the  benefit 
of  trade,  and  for  the  infured.  Now  it  feems  to  be  a  ftrid 
Oonftrn£Hon,  to  confine  this  infurance  only  to  the  unloading 
tnd  re«{hipping,  and  the  accidents  attending  that  a&.  The 
conftru£tion  fliould  be  according  to  the  courfe  of  trade  in 
this  place ;  and  this  appears  to  be  the  ufual  mode  of  unload- 
ing  and  re-ihipping  in  that  place,  ti».  that  when  there  is  no 
iritijh  fhip  thore^  then  the  goods  are  kept  in  ftore  (hips. 
Where  there  is  an  infurance  on  goods  on  board  fuch  a  (hip, 
that  infurance  extends  to  the  carrying  the  goods  to  (hore  in 
a  boat.  So,  if  an  infurance  be  of  goods  to  fuch  a  city,  and 
the  goods  are  brought  in  fafety  to  fuch  a  port,  though  dif* 
1»nt  from  the  <aty,  that  is  a  compliance  w\th  the  policy  $ 
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HihsLt  he  die  a&al  plae^  le  vikli-^e  fliipi  come.  Uteres 
few,  a»  here  is  a  liberty  given  of  Midonjing  *nd  r«5rflupping, 
it  nHift  be  ta^ea  |o  b^  an  inAiring  nn^er  fuch  methods  as  are 
py«^per  fgr  Hntoa^Hig  wA  Ter(bi^ping«  There  is  no  negleA 
€m  the  part  of  the  infuredj  for  the  goods  were  brought  int^t 
port  the  nineteenth,  and  were  loft  the  twenty-fecond  of  N(^ 
vemher.  This  saanner  of  unloading  and  re*flupping  is  tp  be 
.confidered  as  the  neeeflary  m^cMis  of  attainmg  that,  which 
-was  intended  by  the  policy )  and  iieems  to  be  the  fame,  as 
if  it  had  happened  in  the  aA  of  unfbipping  from  one  ihip 
into  another.  Ap4.  as  this  is  the  known  courfe  of  the  trade, 
jt  £iesns  cj^trac^dinary,  if  it  was  not  intended.  This  is  not 
So  he  confidered  as  a  fufpenfion  of  the  policy ;  for  as  the 
policy  would  extend  to  a  lofs,  happening  in  the  unloading 
and  re*(hipping  from  one  ihip  tp  another,  fo  any  means  to 
attain  that  end  come  within  ^  meanipg  of  the  poliey." 
The  plaintiff  bad  a  verdid^ 

Afterwards  a  n^w  trial  was  nored  for ;  but  it  was  rrfufed  SiAer  Tem^ 
by  Lee  Chief  Juftice,  Mn  Juftice  Cht^e,  and  Mr.  Juftice  '7*3. 
Dewfmy  againft  the  opinion  pf  Mr.  Juftice  Wrif^bu 

9 

The  next  of  thefe  caufes  came  before  the  court  upon  a  cafe     C  4^  J 
Tcfervcd  for  their  opinion,  after  a  trial  and  verdid  for  the  ^^  ^oTaad 
plaintiff}  at  Gm/Ma//,  before  Lord  JAansfieli.     \x  ^was  an  Ccm  of  the 
a£lion  of  covenant  upon  a  poli^  of  infurance,,     ,  ^^*'  ^ 

I  Burr.  34X« 

The  cafe  ftates,  that  the  pbuntif ,  being  part  owner  of  the 
(hip  OfifiafWy  an  Eqfi  India  fhip,  then  lying  in  the  Thames y  and 
bound  on  a  voyage  to  China^  and  back  again  to  London^  in- 
fured  it  **  at  and  ixomLfmiony  to  any  ports  or  places  beyond 
the  C^pp  ff  Geoi  Hepe^  and  back  to  London^  free  from 
average  under  ten  per  eenf^  upon  the  body,  tackle,  appa<- 
rel,  ordnance,  munition,  artillery,  boat,  and  other  fur^* 
niture  of  and  in  the  fjaid  fhip :  beginning  the  adventure 
upon  the  faid  fhip  from  and  immediately  following 
the  date  of  the  policy,  and  fo  to  continue  and  endure 
until  the  (hip  fiiall  be  arrived  as  above,  and  there  anchored 

"  twentp. 
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C  H  A  K  ^  twentyrfour  hwm  in  good  hkujf^  The  perib  mm^ 
tioned  in  the  policy  were  the  common  perils,  vm»  ^  of 
^«  the  feas,  men  of  war,  fire,  faV.^    The  ftip  mmd  in  the 


Viver  CatU(m\  in  CbUia^  where  (he  was  to  ftay  to  dean  and 
refit,  and  for  other  purpofes^  Upon  her  arrival  thei^  tlie 
fails,  yards,  tackle,  cables,  rigging,  apparel,  and  other  fumir 
tuse,  were  by  the  captain's  order,  taken  out  of  her,  an4 
put  into  a  Warehoufe,  or  ftorehoufe,  caUed  a  bank4aolf 
built  for  that  parpofe  on  a  iiind  bank,  or  fmall  idand,  lying 
•in  the  faid  river,  near  one  of  the  banks  called  Bank-^aut 
IJlandi  in  Older  to  be  there  repaired}  kept  dry,  and  pre; 
ferved,  till  the  (hip  (hould  be  heeled,  cleaned  and  vefitted. 
Some  time  after  this,  a  fire  broke  oat  in  the  bank-faul,  be- 
longing to  a  Swedi/b  (hip,  and  communicated  ttfelf  to  another 
bank-faul,  and  from  thence  to  that  belonging  to  the  On/lov9f 
tad  cfi^fumed  t^e  fiime,  together,  with  aU  the  fails,  yards^ 
ts^c.  belonging  to  the  Onflow  that  were  therein.  The  cafe 
ftates  further,  that  it  was  the  untverfal  andwetUmnvn  itfi^t 
and  has  been  fo  for  a  great  number  of  years,  for  all  Eunpean^ 
fhips,  which  go  a  China  voyage,  except  liutch  (h^s,  (wli0 
for  fomc  years  paft  have  been  denied  this  privilege  by  th« 
CU$^9  and  who  look  upon  fuch  denial  as  a  ^eat  lofs)  when^ 
they  arrive  near  difs  Bnnh^aul  Iflund^  in  the  rivet  Gwu^n^ 
to  uorig  the  (hips,  and  to  take  out  th^  faHs,  yi^ds^  tackl^ 
cables,  rigging,  apparel,  and  other  furniture  ;  and  to  put 
.  them  on  ihoro  in  a  bank4aul,  buUt  fo/  that  pnrpofe  on  the 
faid  ifland,  (in  the  manner  that  had  been  done  by  the  captain 
r  42'1  ^f  ^t  Onjhwj  on  the  pvefent  occafion)  in  order  to  be  re* 
paired,  kept  dry,  and  prefqrved,  until  the  fhips  fiiould  be 
heeled,  cleaned,  and  refitted.  The  cafe  adds,  that  fo  dcMng 
is  prudent,  and  for  the  common  and  general  benefit  of  the 
owners  of  the  fhip,  the  infurers,  and  infured,  and  all  pcrfons 
concerned  in  the  fafety  of  the  fhip.  The  fhip  arrived  from 
her  faid  voyage  in  the  Thanus^  having  been  again  rigged, 
and  put  in  the  beft  condition  the  nature  of  the  place  and 
circumftances  of  aflairs  would  permit.  The  queftion  for 
the  opinion  of  the  court  was,  whether  the  infurers  are  liable 
to  anfwer  for  this  lofs,  fo  happening  upon  the  bank-faul» 
within  the  intent  and  meaning;^  of  this  policy. 

Th^ 
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*  Tlie  courts  after-  a  folemn  argument,  took  time  to  opnfid-  G  R  A  K 
er  the  queftion,  and  then  Lord  Mnnsfieli  delivered  the  unan<«    ^  ^^ 
imous  opinion*  of  the  court  for  the  plsdntiiF. 

Lord  MansfiekL'^^  By  the  exprefs  words  of  the  policy,  the 
defendants  have  infured  the  tackle^  apparel,  and  other  furni* 
ture  of  the  Onflow^  from  J!re  during  the  whole  time  of  her 
voyage,  v^^til  her  return  in  fafety  to  Lotidon,  without  any  te* 
ftrif^ion*  Her  tackle,  apparel,  ^nd  furniture,  were  inev-* 
itably  burnt  in  CUna,  during  the  voyage,  before  her  return 

to  £ondw.  Hie  event  then,  which  has  happened,  is  a  lofs 
within  the  general  words  of  the  policy  \  and  it  is  incumbent 
upon  the  defendant  to  (hew,  ftom.  the  roanner,  m  which  this, 
niisfortune  happened,  or  ftGva  oHiCt  circumftances,  that  it 
ought  to  be  conftrued  a  peril,  which  they  did  not  undertake 
to  bear.  If  the  chance  be  varied^  or  the  voyage  altered,  by 
the  fault  of  the  owner  or  matter  of  the  Chip,  the  infurer 
ceafes  to  be  Hable ;  beca^fe  he  is  only  underftood  to  engage 
Aa^^e  thing  fhali  be  done  fafe  from  fortuitous  dangersj; 
pvorided  due  means  are  ufed  by  ^e  trader  to  attain  that 
end*  But  the  matter  is  not  in  fauk,  if  what  he  did  was 
done  in  the  ufual  oourfe,  and  for  juft  reafon$«  The  infureri 
in  eftimating  the  price  at  which  he  is  willing  to  indemnify 

'  the  tradei^  againft  aH  rifks,  mutt  have  ^nder  his  confideration 
the  nature  of  the  voyage  to  be  performed,  and  the  ufua} 
courfe  and  manner  of  doing  it.  Every  thing  done  in  the 
ufual  courfe  muft  hav^  been  forefeen,  and  in  contemplation  • 
at  the  time  he  engaged :  he  took  the  riik,  upon  a  fuppo&r 
tton,  that  what  was  ufual  or  neceflary  fiiould'  be  done.  Isi 
penexal,  what  is  ufually  done  by  a  fliip^  with  (bch  a  [  43  3 
^iga,  in  fuch  a  voyage,  is  underftood  to  be  referred  to  by 
erery  poKcy,  aud  to  make  a  part  of  h^  as  much  as  if  it  were  •* 

tspMM^  The  ufisige  w^en  fbrefeen,  is  rather  allowed  to 
be  done,  than  what  is  left  to  the  matter's  difcretion,  upon 
unforefeen  events ;  yet  if  the  matter,  ex  jufti  caufi^  go  out 
of  the  way,  the  infurance  continues.  Upon  thcfe  principles 
it  is  difficult  to  frame  a  queftion,  which  can  arife  out  of 
this  cafe,  as  ftated.     The  only  objection  is^  that  they  were 

burnt 
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CHAP,    btirnt  in  a  bank^-faiil,  and  not  in  the  Ihtp ;  upon  land,  sot  at 
(e^,  QF  upon  water  :  and  beii^  appertinent  to  the  {hip»  loflef 


and  dangers  afiiore  could  not  be  included.  The  anfwer  if 
obvious  :  Flrft,  the  words  make  no  fuch  diftinAion  ;  Se6« 
ondly^  the  intent  makes  no  fuch  di(linAion«  Many  accU 
dents  nught  happen  at  1and»  even  to  the  (hip.  Suppofe  a 
•  hurricane  to  drive  it  a  mile  on  ihore ;  or  an  earthquake  may 

have  a  like  efie£l }  fuppofe  the  (hip  to  be  burnt  in  a  dry 
docki  or  fiippofe  accidents  to  happen  to  the  tackle  upon  bndf 
taken  from  the  (hip,  while  accidentally  and  occafionally  re* 
fitting,  aSi  on  account  of  a  hole  in  its  bottonXf  or  other  na£m. 
chance  \  thefe  aire  all  poflible  cafest  But  what  migi)t  arife 
from  an  accidental  repair  of  the  (hip,  is  not  near  fo  (txong^ 
as  a  certain^i  neceflary  confequence  of  the  ordinary  Toyaget 
which  the  parties  could  not  but  have  in  their  direft  ai|d  im* 
mediate  contemplation^  Here  the  defendants  knew  tliat 
the  (hip  mud  be  heeled,  cleaned,  a;nd  refitted,  in  the  river  of 
Canton  :  they  knew  that  the  ^ckle  would  then  be  put  in  the 
bank-faul ;  thty  knew  that  it  was  for  the  la^y,of  the  ibipj^ 
and  prudent  that  they  (hould  be  put  there.  |iad  it  beep  ai| 
accidental  necedity  of  refitting,  the  mafter  might  have  jufti^ 
Bed  taking  them  out  of  the  (hip,  exjujii  cmifi ;.  but  defcribr 
iiig  the  voyage  is  an  ezprefs  reference  to  the  ufual  manner 
of  making  it,  as  much  as  if  every  circumllance  was  medt 
tioned.  Was  the  chance  varied  by  the  fault  of  the  mafter  ? 
^  It  is  impo(nblc  to  impute  any  fault  to  him.  Is  d^  Kke  a^ 
deviation  ?  No  :  'tis  ex  ju/tA  caufi^  which  always  ezcufes. 
Had  tlie  infurers  in  this  cafe  been  aiked,  whether  the  tackle 
(hould  be  put  in  the  bank-faul,  they  muft,  for  their  owix 
(akes^  have  infifted  that  it  (hould.  They  would  have  had 
reafon  to- complain,  if  from  their  not  being  put  there  a  mi(^ 
fortune  had  happened.  In  fuch  a  ca(e,  the  mafter  wouM 
have  been  to  blame,  and  by  his  fault  would  have  varied  the 
chance.  They  have  taken  a  price  for  ftanding  in  the  plain^ 
r  44  1  ^^^^  place,  as  to  any  lofies  he  might  fuftain  in  performing 
the  feveral  parts  of  the  voyage,  of  which  this  was  knowi^ 
and  intended  to  be  one.  Therefore,  we  are  all  of  opiniott^ 
that  in  every  light,  and  in  every  view  of  this  caic,  in  rea- 
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Am  and  jufticei  smd  'within  the  words,  intent,  and  mean*  C  R  A  K 
itagi  of  diis  policy,  and  within  the  view  and  contemplatioci         ^^* 
#f  die  parties  to  the  contraAi  the  infurers  are  liable  to  ai^ 
Iwer  for  thi^  loft. 

This  eafi^  has  fince  beett  eonflrmed  hj  Lord  Kenyn  and  Brough  t. 
die  whote'towft  of  Xing',  Boieh.  T^r^ao*. 

Sec  poft,  p.  56. 

So  alfo  in  uidther  cafe,  the  fame  princi|^  were  adhered  ^'jj^*^'*"' 
to,  and  the  faale  rule  of  decifion  was  adopted.  The  in«  Noble  and  otii- 
lura&ce  was  upon  the  (hips  the  Haj^  and  the  Ame,  at  and  ^^[7'  ^^"^^ 
froM  Dartmnith  to  Waterfi^i^  and  from  thence  to  the  port,  DoogL  49a. 
or  ports,  of  ^ifcharge,  on  the  coaft  tA  Lahrmd§r^  with  leave  . 
%Q  tottdi  at  Niwjmmdlmid^  and  upon  any  kinds  of  goods  and 
tefrchandiies ;  and  alfo  on  the  fliips,  till  they  ihould  be 
anrtved  at  Aetr  port  of  difchargd,  and  (hould  have  moored 
at  aa^ior  tnventy^fiut  boursi  and  en  the  goods  until  the  /ami 
Jknttd  ie  tbHT  J^barpd  and  fiiftlj  landed*  By  a  claufe  iil 
ikt  p^ey,  money  advaneed  to  the  filhermen  was  infured. 
The  Anne  arrived  fafe  on  the  coaft  of  Labrador  on  the 
lad  of  Junt^  and  the  H^pe  on  the  14th  of  Jufy^  1778. 
From  the  tine  of  ^eir  arrival,  the  crews  were  empioyei 
VEk  fiiiii^g,  and  had  t^en  out  none  of  their  cargoes,  Gfxcepe 
Vk  leiAire  hours  (partly  on  Sundays)  fucfa  things  ^s  were 
imfliediately  wanted.  On  the  Z3th  of  Augu/f,  anr  Aimri^ 
can  privateer  entered  the  harbour  and  to<A  both  the  veflels^ 
there  being  at  that  time  nobody  on  board  either  of  them* 
Ifhe  afiion  was  brought  to  rec^oVer  the  value  of  the  goods. 
The  defence  was,  chat  there  had  been  an  uuneceflbry  delay 
hi  unloading  thd  cargoes^  in  confe^uence  of  which  they 
had  been  expoled  to  cs^ure,  and  that  the  unddrwriteri 
ought  not  to  be  liable  for  what  had  happened  frofti  the  ncg* 
ligence  of  the  infur^d.  The  plaintifis  refted  their  cafe  oa 
the  words  Hi  the  policy,  and  ^  ufage  of  the  trade;  '7hey 
called  the  c^ain  of  die  Anne^  who  fworey  Aat  be  had 
been  the  fame  voyage  three  times  in  the  ^iee  1^  yeffrs^ 
and  that  they  had  proceeded  in  the  Pcme  manner  during 
each  of  the  voyages  \  that  he  did  net  think  th^  plainiMto* 

had 
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CRAP.  \i%A  wafehottfes  fiaffidMt  to  hspre  held  the  goods  if  they  hail 
?*  _  been  landed  (  and  that  there  were  no  fettlements  on  the 
coaft  of  Labrador^  but  thofe  belonging  to  the  plaintifia. 
C  45  ]  One  of  the  failors  fwore  to  the  (ame  efied.  The  plaintift 
then  called  one  French^  to  prore  the  cuftom  of  the  Nrm* 
fiutuUand  trade»  Thid  evidaice  waa  oljeded  to  |  but  Lord 
Mansfield  admitted  it»  and  the  witnefe  fwore^  thatj  in  the 
Nefx^ndhni  trade,  it  is  cuftomary  to  keep  their  gooda 
on  board  fereral  mdnths,  and  that  fometimes  they  have 
part  of  their  homeward  cargo  of  fiih,  and  part  of  the^  old 
cargo  on  board,  at  the  fame  time.  That  the  firft  obje£);  is 
.  to  catch  fiih,  and  they  unload  only  at  times  when  diey 
cannot  filL  The  old  cargo  being  chiefly  fslt  and  piovt« 
Cons,  it  is  taken  out  gradually  for  curing  the  fiQi,  and  for 
confumption.  The  teftimony  of  this  witnefs  was  con&rmed 
by  one  Nivmum.  Neither  Nivnnan  nor  FnnA  had  been 
at  Labradmr.  Mr.  Hmtir  was  then  called,  who  pidved» 
that,  fome  years  fince,  he  ufed  to  fend  veflels  of  his  own^ 
and  alfo  chartered  veflTels  to  Lsbrmdor,  and  that  it  was 
ttfual,  in  chartering  veflTels,  to  ftipulate,  that  they  (hould 
have  fixty  days  allowed  for  difcharging.  That  he  appre* 
bended  they  were  oftentimes  longer  in  fa£t,  and  that  it 
was  not  fo  eafy  to  difcharge  a  cargo  at  Lmhrador^  as  at 
NiVffioundUnd*  Upon  this  evidence  a  verdid  was  found 
for  the  plaintifis,  and  in  the  fubfequent  term  the  defendant 
moved  to  fet  it  afide,  which  was  not  granted. 

Lord  Mamfidd.'^^^  The  trade  of  fifliing  on  the  coaft  o€ 
Newfoundland^  efpecially  from  the  weft  of  England^  has 
been  known  and  pradifed  for  many  years*  Since  the 
treaty  of  Pmris^  a  new  trade  has  been  opened  to  Labrador^ 
The  ittfurance  here  is  on  the  (hips,  and  on  the  goods  tilt 
tanded».  The  defendant  fays,  the  plaintifis  have  been  guilty 
of  an  unreafonable  delay  in  landing.  That  queftion  was 
to  be  tried  by  the  jury,  aiid  could  only  be  decided,  by 
Imowti^  the  ufual  pra£lice  of  the  trade.  livery  under- 
wri^r  is  prefumed  to  be  acquainted  with,  the  pra&ice  of 
ihi  trade  be  infurts,  ^lod^  that^  whether  it  is  recently  eftab* 

liihed 
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lidicd  ^  not*     If  be  <loe$  not  know  k,  he  ought  to  in*   C  H  A  P» 
form  himfelf*    It  is  no  mtttor  if  the  ufage  has  been  only   ,  ^^*j^ 
in  a  jesir.    This  trade  ha»  exifted,  and  has  been  condu£Ud 
in  the  fame  manner  for  three  years*    It  is  well  known, 
tfiat  the  fiflicry  is  the  obje£k  of  the  voyage,  and  the  fame   . 
fint  of  fiihing  is  carried  on  in  the  fame  way  at  Neiufiund^ 
ImJU    I  ftill  think  the  evidence  on  that  fubje€l  was  prop- 
erly admitted»  to  ihew  the  nature  of  the  trade*        The 
yoiiH  is  not  analogous  to  a  common  law  cuftom.^ 

Mr*  Jttitice  Butltr.'^^^^  I  think  there  was  fufficient  evi-  [  4<!  3 
^cnce,  without. calling  in  aid  the  ufage  of  the  Ne%vfMn^ 
kmd  trade  i  for  it  appeared,  on  the  face  of  the  policy,  that 
die  fiihery  was  the  purpofe  of  the  voyage :  but  I  think 
the  evidence  obje£led  to  was  properly  admitted.  If  it  can 
be  9>ewnt  that  the  time  would  hkve  been  reafonable  in  one 
place,:  ^bat  is  a  degree  of  evidence  to  prove,  that  it  was  lb 
in  another.  The  efie^l  of  fuch  evidence  may  be  taken  o^ 
by  proof  of  difievent  circumftances.  It  is  veiy  true,  that 
the  cuftom  of  one  manor  is  no  evidence  of  the  cuftom  of 

* 

another  \  that  has  been  determined  in  many  cafes :  but  the 
pcunt  here  is  very  different ;  it  is  a  queftiou  concerning  the 
nature  of  a  particular  branch  of  trade*'' 

The  rule  was  difcharged* 

Although  the  decifions  in  all  the  above  caufes,  notwith-  ' 
fianding  the  vaft  variety  of  circumftances  that  are  to  be 
found  in  them,  are  fo  uniform  in  principle ;  and  although 
we  find,  that  the  learned  judges  make  a  conftant  reference 
to  the  ufagt  of  trade ;  yet  in  no  inftance  whatever  has  this 
been  fo  apparent  as  in  the  cafes  of  infurance  upon  Eafi 
LuUa  voyages,  in  which  the  infurers  have  been  held  liable^ 
jiot  only  for  events  which  may  poi&bly  happen  from  the 
port  of  difcharge  to  that  of  delivery ;  but  alfo  for  all  in- 
termediate, or  country  voyages,  upon  which  the  (hip  may 
ht  difpatched  by  the  order  of  the  council  of  asy  of  the  £q/l 
IfuUm  Company's  fettlements  abroad. 

k 
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CHAP.     *  Ir  is  not  that  in  tltitk  attSf  t^  judges  hare  given  ai 
^^*         greater  latitude  to  At  ufage  of  tradis>  thstn  in  atif  other  i 


but  becattfe  from  i^e  gteat  variety  of  cafes  thaft  have  arifeil 
wpoR  the  fubjeft,  the  tifagc  m^  regatd  ta  the  Ea/f  Ind{4 
tojage  is  more  A^ttmotiSi  tni  batef  eftabiithed'  than  in 
chofe  Drhere  the  queftion  has  bat  fehfom  occurred.  •  Tho 
grounds  and  reafbns  of  fuch  deeifions  feem  to^  have  been*  die 
terms  in  which  tH  the  printed  charter  partie^  of  the  Sq/l 
India  Company  are  concerved^  Bf  thoie  charter  patties^ 
liberty  Is  given  to  prolong  the  fliip's  (lay  for  a  year ;  be<- 
fides  which,  it  is  very  common  by  a  new  agreement  to 
detain  her  a  year  longer :  and  the  longer  a  fhip  is«  Keptf 
h  is  the  niore  beneficial  to  the  OMrners.  The  words  of 
the  poficy,  too>  are  adapted  to  this  ufage,  being  w?&out 
limitation  of  time  or  place^  and  without  any  reference  to 
(^  47  3  the  firft  voyage  particularly  mentioned  itt  the  charter 
party.  Thefc  chai'tci^  parties,  being  printed,  are  matter 
of  public  notoriety  j  and  arc  fa  generally  and  unnrcrfaffy 
known,  or  may  be  fo,  by  an  iniijuiry  at  th€  hidia  Houft^ 
that  the  cjiance  of  her  ftay  h  always  one  of  the  riflb  in^ 
fared :  and  both  tht  infured  and  infurer  muft  be  fuppofed 
to  be  fully  appri-zed  and  fufficiently  conufant  of  it.  Indeec^ 
the  underftanding  of  the  policy  depends  fo  much  on  the 
cpurfe  and  ufage  of  the  Eaft  India  trade,  that  it-  feems  to 
be  contradidory  to  the  policy  to  fay,  that  the  ondetwriter 
did  not  underwrite  for  a  country  voyage* 

AH  thefe  principles  were  fully  laid  down  by  Lord  Man(^ 
field  in  a  very  few  years  after  he  took  upon  him  the  ad- 
miniftration  of  juftice  in  this  country  5  and  they  hive  been 
frequently  recognized,  and  invariably  purfued  in  a  multl- 
tucte  of  deeifions  upon  fuch  poHcies  fince  that  time.  The 
icamed  chief  juftice,  when  he  laid  down  thefe  rules,  aa 
the  ground  of  his  tlien  opinion,  and  as  the  guide  of  future 
deeifions,  faid,  he  did  fo,  becaufe  the  court  efteemed  this 
to  be  the  moft  convenient  way  of  determining  the  quef- 
tion :  for  whoever  fliould  thereafter  infure  on  an  Eafi  India 
fhip  would  know,  that  he  infured  the  contingencies,  and 

might 


DT    THX   POLICY.  47 

migfan  iike  proper  precautjons  a^ainft  them,  if  he  ^eafed. 
Whtfreu  if  everf  p^rtbn  ihould  be  obliged  to  open  to  the 
iafttrer  all  the  grounds  of  his  expefkations  about  the  Ihip's 
condntiaooe  in  -the  Eafi  Indies^  or  coming  to  Etigland^  it 
might  produce  great  litigation  and  conf  uilon  in  cafe^  arifing 
upon  dieie  policies* 

The  cafes,  in  which  thefe  principles  were  fettled,  were  Salvador  t. 
the  nine  caufes  tried  upon  the  fliip  Wmcbdfea  an  Eaft  India--  Hopkins 
tnan  j  in  sdl  of  which  the  policies  were  the  fame,  tlie 
parties  only  bdng  different ;  and  all  of  which  were  at  firft 
tried  with  various  fuccefs  $  but  the  nine  verdi£ts  were  ulti* 
matelf  uniform  for  the  plaintiffs^  the  infuredi  agaiuft  the 
underwriters. 

The  charter  partjr  v^s  lA  the  ufual  printed  forift,  aAd 
contained   a  claufe,   empowering  the  company's  fervants 
abroad  to  detain  th^  &ip  a  year  longer,  if  they  pieafed, 
•than  the  'tittle  originally  limited  by  the  charter  parly.    The 
infurance  was  in  thefe  words,  "  at  'and  from  Bengal,  to 
**  jtfiy  ports  or  places  whatfoever  in  the  Ea/l  Indies^  China, 
«*  Pfffia,  or   elfewhere,  beyond   the    Cape  of  Good  Hope,      C  4^  1 
'*  forwards  and  backwards,  and  during  her  (lay  at  each 
^^  place,  lintU  her  arrival  at  London,  on  mbney,  ^cJ*    On 
the  fWenty-Hfth  of  March   17625  the  (hip  failed ;  on  the 
nineteenth  of  Septtm^er,  in  the  Gime  year,  (he  arrived  at 
Botftbay  ;    Mid   eariy   in  the  November  following,   {he  left 
Bcmhay  the  firft  time.    -The  ftip  arrived   at    Calcutta   in 
•Bengal,  on  Ae  fifth  of  Marvh  .t*]6'i  ;    and  on  the  twcnty- 
dghth  of  the  fame   month,  the   prefident  arid  council  of 
Sengeil  filtered  into  a  new  agreement  with  the  captain,  re- 
titing,  that  the  charter  party  would  expire  on  the  elevenfh  , 
of  February  1764,  but  that  the  prefident  and  -council,  find- 
ing it  expedient   to  detain  the  ihip  in  India^  and  beiiig 
defirouB  e^  having  the  -time  Kmked  in  •  the  chatter  pferty 
.profonged,-  ®f.  the   indenture  therefore   witneffeth,   that 
the  captain  lets   the  fiiip  to  freight   for  one   whele  year 
"ftom  ttaj  ftrtd  devcilth  df  Febrtim^  17641     The  ftip  ar- 

K  rived 
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CHAP*  rived  at  Bombay  a  fecond  time  in  Jufy  1763 :  ia  DiHrnktr 
following,  ihe  again  failed  for  Bwgalf  and  arrived  there 
eariy  in  1764 :  on  the  nineteenth  of  March  in  that  year 
fhe  left  Bengal,  in  order  to  proceed  for  Bombay,  and  on 
the  twenty-iirft .  of  that  month»  fubfequent  to  the  expira« 
tioii  of  the  old  charter  party,  the  (hip  was  loft*  On  the 
third  of  ^pril  1 764,  Mr.  Hume,  the  plaintiff  in  feveral  of 
thefe  adions>  received  a  letter  from  the  captain,  dated  the 
fourteenth  of  ^pril  1763,  inclofing  a  copy  of  the  new 
agreement ;  which  tetter  was  publickly  read  in  a  cofieo- 
houfe.  The-  next  day  after  the  receipt  of  the  letter,  fome 
infurances  were  made  by  Mr.  Hume.  On  the  feventeenth 
of  July  1 764,  other  infurances  wctc  cffedcd  by  Mr.  Hume, 
and  all  the  other  infurances  were  made,  after  the  captainjS 
3  Burr-  X713.  letter,  of  the  fourteenth  of  jipril  1763,  had  been  received 
;wd  publickly  r^d  in  a  coffee-houfe* 

The  court,  after  laying  down  aU  thofc  princq)le$  above 
ftated,  refpe£^ing  the  notorious  ufiige  of  this  branch  of 
trade,  enlarged  upon. the  circumftances  peculiarly  diilin- 
guifhing  thefe  cauf^ps.  /*  No.  noention  was  made»  or 
"  queftiion  aiked,  at  the  thne  of  underwriting,  when  the 
**  fhip  was  chartered  *,  when  (he  failed  ixotti  England i  when 
**  ihe  arrived  in  In^a  ;  whether  (he  was  detained  a  year 
**  according  to  the  provifo  in  die  charter  party :  and  yet 
her  continuance  in  the  Baft  Indies  depended  itpoa  aU 
thefe  fads.  If  they  ought  neceffarily  to  be  difdofed^ 
[  49  3  .  **  the  policy  was  void,  to-  the  knowledge  of  the  under- 
"writers,  at  the  time  they,  took  the  premium.  The  cvi^ 
**  dence  in  all  the  qaufes  was  very  ftrong,  that  her  Aaying 
*'a  year  longer,  if  known,  would,  not  have  varied  the 
^premium.  This  (hip  was  infured  at  the  fame  premium 
after  the  prolongation  of  her  (lay  in  India  was  knowa. 
**None  of  the  defendants  defired  to  be  off*,  after  they 
**  knew  that  an  account  of  the  new  agreement  had  been 
•*  received  in  England  upon  the  third  of  April  17649 
"  which  was  notorious  to  them  all,  before  the  intelligence 
l^  of  her  lofs,  which  came  in  the  OilcKnr  following  ^  So 

"that 
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"  that  if  there  had  been  any   force  in   the   objcftion,  it  CHAP. 

"  would  have   been  waved  by   the   acquiefccncc  of  the  ^^ |^ 

"  underwriters,   after    they    wierc  fully  apprized  of  the 
«  whole.'* 

So  alfo,  in  an  a£kion  upon  a   policy  *'  on  the  goods,  Gregory  v. 
«  fpecie,  and  effeas,  of  the  plaintiff,  on  board  the  fhip  on  g^'^^ij^j^i 
*'  her   voyage    from   London   to   Madras  and  Chinoy  with  24  Geo,  iiu 
**  liberty  to  touch,  ftay,  and  trade,  at  any  ports  or  places 
•*  whatfoever,"  a  fimilar  queftion  arofc  upon  the  following 
fjids.     When  the  fliip   arrived  at   Madras^  fhe  was  too 
late  to  go  to  China  that  year ;  upon  which  (he  was  em- 
ployed by  the  council  there  to  go  from  Madras  to  Bmgal 
to  fetch  rice,  which  voyage  (he  performed  once,  and,  in 
attempting  to  perform  it  a  fecond  time,  was  loft.    The 
jury,  found  a  verdidt  for  the  plaintiff. 

A  new  trial  was  afterwards  moved  iof  on  two  grounds,  vide  fupra, 
one  of  which  only  is  material  here,  viz.  that   thefe  inter-  ^heVe  t"  oth- 
mediate  vopgcs  were  not  infured  under  the  policy  j  for  cr  point  is  ftat- 
Aat  the  words  **  to  touch,  ftay,  and  trade  at  any  ports  or  ^'^^ 
**  places  whatfocvcr'*    only   meant,  to    give  a  licenfe  to 
ftay  at  fuch  places,  as  it  (hould  be  neceffary  to  ftop  at  in 
the  courfe  of  the  voyage. 

lAiTd  Mansfield. — "To  underftand  this  policy  you  muft 
refer  to  the  courfe  of  trade,  to  which  it  relates^     What  is* 
the  courfe  of  trade  with  the  Eajf  India  Company  ?  If  an* 
LuBa  fhip  come  to  'Madras  too  late  in  the  feafon  to  pro-* 
cccd  to  Cbina^  the  council  emplbys  her  in  an  intertnediat^ 
voyage.     It  is  beneficial'  to  all  parties  fo  to  empJoy  her  i^ 
the  underwriters  *  are  perfcftly  well  acquainted  with  this 
vfagCy  and  Sire  bound  to  take  notice  of  -it: '  Brforcthe- 
year  1780;  it  was  ufnal  to  infurc  both  the  outward  and' 
homeward  bound    voyage  in    one   pdlicy,'  and  then   th#     [  50  j 
words  **  backwards  and  forwards'**  were  infcrtcd  :  but  fmce 
that  rime,  they  have  feparat^d  ^hc   infiiriance,- arid'infure 
the  outward  voyage  in  a   diftlnft  pbltcy'.    The  policy  in 

'  '     1L^   •'  ^'*      -:'  '   '•  -      •    '  queftion 
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quedion  difi^rs  from  others  ^  becaufe  it  contains  a  permif* 
lion  to  trade^  as  well  as  to  touch  and  Jiay^  at  any  ports  or 
places,  which  is  not  ufual  in  policies  of  this  nature :  for 
in  general  they  only  permit  them  to  touch  andjiay^  which 
words  can  only  b«  intended  to  give  a  permii&on  fo  to  do, 
if  neccflity  oblige  them ;  but  to  touchy  Jiay^  and  trade^  are 
words  fo  large,  that  they  feem  to  include  the  intermediate 
voyage.  It  would  narrow  the  conftruftion  very  much» 
indeed,  to  fay,  that  the  policy  relates  to  thofe  places  tmlj^ 
at  which  they  (hall  ftop  in  the  voyage.  The  words  made 
ufe  of  certainly  take  in  the  intermediate  voyage  ;  and 
the  ufage  of  trade  confirms  this  conftruilion."  The  con- 
fequence  of  this  opinion  wasj  that  the  verdi£t  of  tlie  jury 
was  held  to  be  right. 

Farquharfon  So  alfo,  in  an  aAion  on  a  policy  of  infurance  upon  the 
B  r!  HiUry  ^^P  -SAzn^n/,  "  aX  and  from  London  to  Madras  and  A«- 
aj  Oca  lU.  *'  gal't  beginning  the  rifk  upon  the  faid  fhip,  Isfc^  at  London^ 
'*  and  fo  to  continue  till  the  arrival  of  the  faid  fhip  at  Madras 
**  and  Bengal^  with  liberty  to  touch  and  ftay  at  any  port 
**  Qx  place  in  this  voyage  :*•  the  fafts  were  thefe*  The 
Blandford  arrived  at  Madras^  where  her  cargo  was  unloaded 
by  order  of  the  prefidency }  ihe  was  then  fent  for  rice  to 
Vifagipatnam^  and  by  an  entry  in  the  council  book,  her 
voyage  to  Bengal  is  faid  to  be  poftponed.  That  part  of 
her  outward-bound  cargo,  which  was  intended  for  Bengal^ 
was  fent  thither  in  the  Lord  Mulgrave,  and  afterwards 
the  Blandford  was  fent  to  Bengal  in  ballaft,  and  was  taken 
in  the  pafTage  *,  for  which  lofs  this  a£liom,  was  brought. 
lAt  the  trial,  Iiord  Mansfield  thought  the  words  in  the 
policy  would  not  admit  of  fuch  a  latitude  of  conftruclion, 
as  to  take  in  the  intermediate  voyage,  the  words  beii^ 
much  narrower  than  thofe  in  Gregory  v.  Chrlfl'ie  : .  u|K)n 
^     which  the  plaintiff"  was  nonfuited. 

c 

f 

However,  in  the  following  term,  when  a  modon  ii'as 
9Eiade  to  fet  afide  the  nonfuit,  his  lordihip  &id,  ^^  This  is 
«  a  policy  on  the  ihip  :   it  is  an  India  voyage  :   and  the 

•*  ufage 
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"  ufage  as  to  the  intermediate  voyages  is  notorious  to  both 

"  parties ;  and  the  contradk  refers  to  it.     The  infurance    _        ^ 

•*  here   is   from  London    to    Madras   and  Bengal,      "What      r  p  1   1 

•*  is  the  ufage  of  the  trade  ?     That  when  the  (hips  arrive 

"  at    Madrasy   the  council  may  fend  them  elfewhere."— 

The  other  judges  concurred;    and  the    rule   for   fetting 

aHde  the  nonfuit  vras  made  abfolute. 

From  thefe  cafes  it  is  evident,  that  in  the  conftru£^ion  of 
Eajl  India  policies,  whether  the  words  be  large  and  com- 
prchenfive,  as  in  Salvador  v.  Hopkins^  and  Gregory  v. 
ChriJHe ;  or  reftrained  and  limited,  as  in  the  lad  cafe,  the 
ufage  of  trade  (hail  always  be  confidered,  and  the  interme- 
diate or  country  voyages  held  to.  be  infured.  At  the  fame 
time,  though  the  general  rule  be  fo,  the  parties  c6ntra£llng 
may,  by  their  own  agreement,  prevent  fuch  a  latitude  of 
conftru£lion  ;  and  fo  I^ord  Mansfield  (aid  in  Salvador^  v. 
Hopkins.  In  order  to  do  this,  it  is  not  neceflary  that  ex- 
prefs  word&  of  exclufion  fhould  be  inferted  in  the  policy ; 
1>ut  if,  from  the  terms  ufed,  the  court  can  colle£l  that  fuch 
w^as  the  intention  of  the  parties,  that  conftruAion,  which 
ia  moft  agreeable  to  their  intention,  ihall  mo(t  afluredly 
prevail* 

Thus,  in  an  a£lion  upon  a  policy,  the  voyage  infure.dLavabreT.wil. 
was  dcfcribed  in  thefe  words :  "  at  and  from  Port  VOrieni  {jjlj  walt^"""^ 
^  to  Pondicberryy  Madras^  and  China j  and  at  and  from  thence  Dou^  2&|. 
**  back  to  the  (hip's  port  or  ports  of  difcharge  in  France^ 
*'  with  liberty  to  touch,  in  the  outward  or  homeward  hound 
voyage^  at  the  iiles  of  France  and  Bourbon^  and  at  all  or 
any  other  place  or  places  what  or  wherefoever^'^    In  a 
fubfequent  part  of  the  policy,  there  was  this  claufe,  '*  and 
••  it  (hall  be  lawful  for  the  faid  (hip  in  this  voyage^  ,to  pro- 
<<  ceed  and  fail  to,  and  touch  and  (lay  at  any  ports  or 
•*  places  whatfoever,  as  well  on  this  fide,  as  on  the  other 
"  fide  of  the  Cape  of  Good  Hope,  without  being  deemed  a 
**  deviation.'*    The   (hip  arrived  at  Pondicherry,   and  after 
remaining  there  one  monthj  (be  failed  for  Bengal^  inftead 
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CHAP,  of  going  to  China :  having  wmtcrcd  at  Bengal^  and  re- 
ceived confiderable  repairs,  flic  returned  to  Pondicherry ; 
and  having  taken  in  a  homeward-bound  cargo*  proceeded 
in  her  voyage  back  to  VOricTit,  but  was  taken  by  the  Jlfefh' 
ior  privateer.  The  queflion  in  that  cafe,  as  far  as  it  is  ma- 
terial to  us  in  this  part  of  our  work,  was  whether  the  voy- 
age to  Bengal  was  infured  within  the  conftru^iion  of  this 
Mr.  Douglas  policy.  The  reporter  of  this  cafe  fays,  it  was  infifted,  in 
the  opening  for  the  plaintiffs,  that,  under  the  general  lib- 
[  5^  ]  erty  given  by  the  policy,  of  touching  at  all  places  what- 
foever,  the  veffel  might  go  to  Bengaly  which,  by  the  ope- 
ration of  thofe  words,  was  as  much  part  of  the  voyage,  a^ 
if  it  had  been  exprefsly  named.— Lord  Mansfield^  however, 
having  intimated  a  clear  opinion,  that  the  general  words 
were,  by  the  exprefTions  of  **  //;  the  outivard  or  homeward 
**  bound  vcyagey**  and  "  in  this  voyage^*  qualified  and  rc- 
ftrained  fo  as  to  mean  all  places  whatfoever  in  the  ufual 
courfe  of  the  voyage  **  to  and  from  the  places  mentioned  in 
*'  the policyy*  this  ground  was  immediately  abandoned,  and 
never  farther  mentioned  by  the  council  for  the  plaintiflFs  in 
the  progr^fs  of  thefe  caufes. 

But  although  the  judges  have  ]>een  thus  liberal  in  their 
conftruftions  of  this  contract,  and  have  gone  as  far  as  pof- 
fible  to  effeftuate  the  intention  of  the  parties;  yet  they 
have  never  extended  thofe  equitable  principles  to  fuch  a 
length  as  to  fay,,  that  when  a  man  has  infured  one  fpecics 
of  property,  he  ftiall  recover  damage,  which  he  has  fuf- 
fered  by  the  lofs  of  a  defcription  of  property,  different  from 
that  named  in'  the  policy.  Thus  a  mai>,  who  has  infured 
a  cargo  of  goods,  cannot  recover  under  fuch  a  policy,  the 
freight,  which  he  has  paid  for  the  carriage  of  that  cargo  y 
nor  fliall  it  be  permitted  to  an  owner  of  a  ftiip,  who  infures 
the  Jhip  merely^  to  demand  fatisfaftion  for  the  lofs  of  mer- 
Sec  p^ft,  j3,  chandlze  laden  thereon,  or  to  aik  from  the  infurers  extraor^ 
difjary  ivages  paid  to  the  Jeamen^  or  the  value  of  provifiws 
ccnfumedy  by  reafon  of  the  detention  of  the  fhip  at  any 
port,  longer  than  was  expeded. 

Such 
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Such  attempts  have,  indeed,  been  roade,  but  they  have    CHAP. 
idway$  been  refiftcd :  for  to  admit  of  fuch  demands  would   ^    J|:^    , 
introduce  an  infinite  variety  of  frauds,  and  would  be  re- 
pugnant to  the  mod  fettled  maxims  of  infurance  law,  and 
to  the  conftant  praftice  and  ufage  of  trade.     In  Molloy  it  is  MoUoj  b.  ». 
ftid,  that  if  a  merchant  infure  a  fliip  generally,  and  thc*^  ?•  ^  *• 
(hip  then  happen  to  be  laden,  and  if  it  afterwards  mifcarry, 
the  infurcr  (hall  not  anfwer  for  the  goods,  but  only  for  the 
ihip.     This  pofition  ftands  uncontradi£ted  by  aiiy  foreign  Roccus  de 
-writer,  ancient  or  modern,  and  is  fupported  by  feveral  deci-  ^^^'  ^^ 
Cons  of  the  firil  authority  in  this  country. 

In  an  infurance  upon  the  Jhip  Tartar  at  and  from  London^    [^3  3 
to  NtVfcaJlkf  and  MarfiUies^  and  at  and  from  MarfeilUs  to  Fletcher  and 
her  difcharging  port  or  ports  in  the  Wejl  Indies^  iJ^^^^^Vitt'zncr  EaS 
excepted)   the   fac^s    were,  that  the  fliip  being  diftrefled,  1769.  before 
bore  away  for  Minorca,  and  put  into  Port  Mabon^  where  ji^ouildhiSr 
the  captain  obtained  leave  from  the  vice  admiralty  court 
to  have  his  fhip  furveyed,  in  confequence  of  which,  (he  • 
was  lone  detained  ;  and  the  aSion  was  brought  to  recover 
the  extraordinary  wages,  and  the  provifions  expended  dur- 
ing the  detention  for  thefe  repair^ 

Lord  Mansfield  was  of  opinion,  that  fuch  articles  as 
failors  wages  and  provifions  expended,  while  a  (hip  is  de- 
tained to  refit,  can  never  be  allowed  as  a  charge  againft 
the  infurer  on  tie  Jhip  1  and  a  verdi£k  was  accordingly  given 
for  the  defendant* 

In  another  caufe,  after  a  trial  at   Gui/dkaif,  a  (pecialBailliev.Mou* 
cafe  was  refervcd  for  the  opinion  of  the  court,  ftating,  that  „§?*■''  ^^ 
this  was  an  a£lion  upon  a  policy  of  infurance  on  goods  at  m. 
and  from  Nevis  to  Brifiol.    The  (hip  failed  from  -Nevir  ,• 
but,   before  her  arrival  at  Brjfio/,  (lie  was  captured  and 
taken    into   Morlaixy   and  there  condemned.      An  appeal 
was  lodged  in  the  parliament  of  Paris,  where  the  fentence 
was  reverfed,  and  the  (hip  and  cargo  were  decreed  to  be 
rcftored^    Before  the  fentence  of  reftitution^  the  (hip  and 

cargo 
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cargo  had  been  fold  \  but  the  money  was  paid,,  the  charges 
of  profecuting  the  appeal  being  deduAed.  The  defendant^ 
have  p^iid  all  the  charges  of  the  fuit,  and  the  falvage,  except 
the  fum  now  in  demand,  which  was  paid  by  the  plaindflbs 
as  owners  of  the  goods  to  the  owner  of  the  (hip  for  freight, 
*  pro  read  lUturis  :■  and  for  which  freighf  this  adion  i« 
brought  on  the  policy  on  goods^ 

After  time  taken  to  deliberate,  Lord  Mansfifili  delivetcd. 
the  unanimous  opinion  of  the  court  for  the  defendants  : 
the  item  now  in  litigation,  his  lordfiiip  faid,  is  that  which 
was  paid  for  freight,  by  the  owner  of  the  cargo  to  the 
proprietor  of  the  (hip  pr9  rati  itineris^  The  que(tion  is, 
\rhether  he  can  charge  tfaefe  underwriters  for  it*  As  bc^ 
tween  the  owners  of  the  (hip  and  cargo,  in  cafe  of  a  total, 
lofs,  no  freight  is  due  :  but  as  between  them  no  lo£i  is 
total,  where  part  of  the  property  is  favcd,  and  the  owser. 

C  ^4  3     ^^^^  ^^  ^^  ^^^  ^^^^  ^^     ^  ^^^^  ^^^  ^^  value  of  the 
goods  was  re(bored  in  monev^  which  is  the  fame  as  the 

'      goods;  and  therefore  freight  was  certainly  dne^prtf  raid 

iiineri^    But  as  between  the  oWners  of  the  gdtds,  and  the 

underwriters  uponibe  cargo^  the  latter  have  nothing  to  do. 

with  the  freight.    The  owner  of  the  (hip  has  a  lien  for 

his  freight ;   but  in  a  total  lofs,  literaUy  ib   called,  no 

^  freight  is  due.     In  cafe  of  a  lois,  total  in  its  nature^  witji 

folvage,   the  owner  may  either   take   the   part  faved,  or 

abandon:  but  in  neither  caie,  can  he  throw  the  fre^ht 

upon  the  underwriters  \  becaufe  they  have  not  engaged  tQ 

indemnify  him  again(l  it. 

ftWti  V.  PeoTe,'  This  aUb  was  an  a£Vion  on  a  poHcy  of  infurance,  which 
I'i^sf^^^^  was  on  the  Jbip  and  gwds  from  Of  end  to  Dominique.  Tho 
following  fads  appeared  in  evidence  :  that  the  (hip  met; 
with  bad  weather,  and  was  in  great  diftrefs ;  that  the 
crew  threatened  to  tal^e  the  com^land  from  the  captaiua 
unlcfs  he  would  make  for  the  firft  port  >  that  he  then  went 
to  Ferrol  to  repair  his  (hip,  and  by  the  time  the  repairs 
were   finiihed^  the  crew  forfook  her:   that  he  then  go^ 

anothex^ 
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another  crew,  and  at  the  moment  be  was  going  tp  fait  CHAP. 
the  Spanijb  governor  Hopped  him  :  that  after  a  detention  of  .  J^'^^  , 
3  7  davs,  file  was  difcharged,  and  then  arrived  at  Dammque*  ^       -* 

This  a£lion   was   brought  for  the   expenfe  incurred  by 
wages,  provifions>  ^c,  during  th.e  demurrage  at  FerroL 
On  the  part  of  the  infurer  it  was  contended,  and  fo  held 
by  Mr,  Juftice  Buller^  who  prefided  upon  that  trial,  that 
the  freight^  and  not  the  ihip,  is  liable  for  this  lofs,  and 
that  the  charge  of  demurrage  could  not  be  allowed  upoq 
this  policy,    The  plainuff  was  nonfuitcd, 
• 
Agreeably  to  the  above   do£lrine,  there  is  a  modern  Robcrtfon  v. 
decifion  of  the  whole  court  of  King's  Bench.     That  alfo  ^^J^^nt 
was  an  a£lion  on  a  policy  of  infuiance,  on  the  {hip  Z>«m-  x  'iam  Re- 
friesy  at  and  from  London  tp  Africa^  during  her  ftay  and  P^^**»  P"  **^' 
trade  there,  and  at  and  from  thence  to  her  port  or  ports  of 
difcharge  i|i  the  Bntj/lj  Weft  India  iilands,  to  recover  ^ 
partial  lofs.    The  fads  were,  that  this  fiiip,  in  the  courff 
of  the  laft  war,  after  performing  her  voyage  to  Africa^  in 
coming  from  thence  laden  with  flaves  to  the  Weft  InSeSf 
touched  at  ^arbadoes  in  December  178 1,  for  the  purpofe 
of  watering,  at  which  iiland  an  embargo  was  laid  on  all 
iliips,  by  order  of  Lord  Hoodf  the  commander  in  chief 
upon  that  ftation  \  and  the  veflel  was  detained  a  confidv 
erable  time.    The  captain  applied  for  leave  to  depart  \  but     [  55  1 
was  refufed  :  whereupon  he  attempted  to  fail  away  pri* 
vately  in  the  night,  but  was  purfued  by  the  the  Salaman^ 
der  floop  of  war,  and  after  <!  flight  engagement,  he  was 
brought  hack,  the  Dumfries  not  having  fqftained  any  dam- 
age,   for  which   the  underwriters   could  be  charged,  on 
account  of  a  claufe,  exempting  them  firom  partial  lofles, 
not  amounting  to  3  per  eetit^     Lord  Hoed^  in  confequence 
of  this  breach  of  embargo,  upon  her  return  took  ahnoft  all 
the  men  out  of  the  Dumfries^  difperfed  fome  of  the  crew 
among  the  (hips  of  war,  the  captain  ;^d  the  reft  of  the 
crew  were  confined;   and  .the  fliip  was  detained  at  Bar- 
badoes  till  the  April  following.     This  detention,  however, 
was  not  proved  to  have  apifen  folely  from  the  embargOj 

as 
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as  it  appeared,  that,  for  fome  part  of  the  timei  the  fmall- 
pox  prevailed  among  the  flaves,  and  tliat  the  embargo  was 
frequently  taken  off  and  renewed  between  December  and 
Jpril.  The  aftion  was  brought  to  recover  from  the  infurer 
t:^on  thejhipt  the  additional  'wages  paid  td  the  feamen,  and 
the  charges  for  provjfionsy  during  this  detentibn. 

Mr.  Jufticc  Butler  was  of  opinion,  at  the  trial,  that  the 
only  damages  piDvcd,  being  items  for  feamen's  wages, 
provifions,  and  demurrage,  during  the  detention,  could  not 
be  recovered  under  this  policy  on  the  (hip  only.  *  To 
make  the  undcn^-ritcr  liable,  there  muft  be  a  lofs  of  the 
fiiip,  for  the  policy  is  on  the  body  of  the  Ihip  only  \  and 
if  (he  arrive  fafc  at  her  port  of  delivery,  be  the  voyage 
ever  fo  long,  you  cannot  recover  under  fuch  a  policy  5 
if,  indeed,  (be  be  in  fuch  a  (late  as  to  prevent  her  from 
completing  her  voyage,  it  is  certainly  a  lofs.  The  plaintiff 
was  nonfuited. 

In  the  following  term  a  motion  was  made  to  fet  a(ide 
the  nonfuit,  which,  after  argument,  was  refufed  by  the 
whole  court  to  be  done,  and,  upon  that  occadon.  Lord 
Mansfield  faid,  "  There  is  no  authority  to  (hew,  that  on  this 
policy,  the  infured  can  recover  for  fuch  a  lofs  ;  but  it  is 
contrary  to  the  conftant  pra£lice.  On  a  policy  on  ^fiUp^ 
fatlors  wages  or  provifions  are  never  allowed  in  fettling  the 
damages.  The  infurance  is  on  the  body  of  thefbtpy  tackle, 
and  furniture  \  not  fm  the  voyage  or  crew.  In  this  cafe  it  is 
C  S^  3  admitted,  that  there  was  no  damage  done  to  the  (hip, 
tackle,  or  furniture  ;  and  therefore  I  think  the  dire£lioa 
was  right,  and  that  the  plaintiff  ought  not  to  recover." 

Mr.  Juftice  Buller. — «  I  take  it  to  be  perfeaiy  well  fet- 
tled, that  you  arc  not  to  recover  on  a  policy  on  the  body 
df  the  (hip  for  fcamen's  wages  or  provifions  ;  thefc  are  not 
the  fubjccl  of  the  infurance.  The  cafe  put  at  the  bar  proves 
the  rule.  For  if  the  (liip  had  been  detained  in  confequen()e 
of  any  injury  which  flie  had  received  in  a  ftorm,though the 

underwriter 
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underwriter  muft  have  made  good  that  damage,  yet  you 
could  not  have  come  upon  him  for  the  amount  of  wages  or 
provifionsi  during  the  time  flic  was  fo  Repairing.  Hcr« 
the  (hip  itfelf  is  fafe ;  and  the  court  only  look  to  the  thing 
itfelf,  which  is  the  fubjeft  of  infurance;  and  the  wages 
and  provifions  are  no  part  of  the  thing  infured/* 

The  do£lrinc  contained  in  the  preceding  cafes  was  much 
difcufied,  and  by  fome  fuppofed  to  be  confiderably  fliaken 
by  a  decifion  of  tlie  court  of  King's  Bench  in  the  year 
1791*;  where  it  was  unanimoufly  held  by  the  learned 
judges,  that  provjfion^  fent  out  in  a  fliip  for  the  ufe  of  the 
crew  are  protected  by  a  policy  of  infurance  on  the  Jbip  and 
furttiiure.  In  the  argument  of  that  cafe,  the  judges  at 
firfl  thought  it  fell  within  the  principle  of  decifion  in  Rc^ 
bertfon  v.  Ewer^  which  they  were  determined  to  fupport- 
but  the  grounds  of  diftin£iion  between  the  two  decifions  are 
ftated  with  fo  much  cleamefs  and  perfpicuity,  and  the  cSeCt 
of  ufage  upon  this  fpccies  of  contra£t  fo  well  afcertainedy 
that  I  feel  it  my  duty  not  to  abridge  the  arguments  adopt-* 
ed  by  the  court. 

It  was  an  a£lion  on  a  policy  of  infurance  on  an  -^^  Branghv.Wlut- 
InJia  and  China  fliip,  and  on  the  tackle,  ordnance,  ammu-  "nore,  4  Term 
uition,  artillery,  2XiA>  furniture  of  the  Jh'ip.     At  the  trial  be- ^^ 
fore  Lord  Kenton  at  Guildhall^  it  appeared  that  while  the 
(hip  was  lying  off  Bank-fatd  I/land  in  the  river  Canton^  it 
became  neceflary  to  refit  her,  for  which  purpofe  the  ^ores 
and  provifions  were  taken  out  of  her,  and  put  into  a  vsrare- 
houfe,  called  a  bank-faul,  and  that  while  they  were  in  the 
warehoufe,  they  were  dcftroyed  by  an  accidental  fire.     It 
was  admitted  that  the  policy  covered  all  the  articles  but  the 
provifions,   which  were  merely  for  the  ufe  of  the  fliip's 
crew  :  but  if  thofc  provifions  were  not  protefled  by  tlie  pol-^ 
icy,  then  there  was  not  an  average  lofs  of  3/.  per  cent.     It  Sec  ante,  page 
was  corificlered  in  the  fame  light,  as  if  the  accident  had  hap-  * 
pencd  on  board  the  {hip.  '  For  the  defendant  it  was  con- 
tended, that  the  provifions  were  not  prote£led  by  the  infur- 

C^  ance ; 
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CHAP,  ancc ;  but  one  of  the  jury  faid,  it  had  been  determined  in 
l^'_    ,    Lord  Mansfield's  time,  that  they  were  included  under  the 
word  furniture^  under  which  decifion  the  merchants  had 
(ince    acquiefced  \   on    which    the    plaintiffs    obtained   a 
Tcrdift, 

A  motion^  fbunded  upon  this  objedioh,  was  afterwards 
ipade  to  fet  afide  the  yerdi£i|  and  an  inquiry  was  ordered 
refpeQing  the  cafe  alluded  to  by  the  jurym^  i  and  the  ar- 
gument was  fully  cxitcred  into  at  the  bar. 

Lord  Kenypfij  after  obferving^  on  the  loofe  and  ambiguous 
terms  of  policies  of  infurance,  faid,  "  The  queftion  here  ariies 
on  the  meaning  of  the  word  ^furniture  i*  one  of  the  ju-» 
rymen  faid,  and  in  that  he  is  now  confirmed,  that  according 
to  the  underftandings  of  thofe  who  enter  into  thefe  con-* 
trafts,  it  includes  the  proviftons  for  the  t^^e  of  the  crevi.  Now, 
;iraong  the  feveral  accidents,  againft  which  the  defendant 
Infured,  are  perils  by  fire  i  and  this  (hip  being  at  Canton^  it 
♦^  became  neceflary  to  refit  her,  and  to  take  out  all  her  goods 

and  land  them  on  this  ifland,  where  the  accident  happened  ;. 
by  which  thefe  praviGons,  with  the  reft  of  the  goods»  were 
burned  \  and  there  is  no  doubt  but  that  the  lofs  on  thi& 
ifland  muft  be  confidered  in  the  fame  light  as  if  it  had  hap- 
pened on  board  the  fhip  itfelf.  This  was  determined  in 
felly  v«  STX^  Rjoyal  Exchange  AJfurance  Company*  Then  if 
thefe  provifions  be  infured  as  part  of  the  out-fit  of  the 
fliip,  and  they  were  confumed  by  one  of  the  perils  infured 
againft,  there  is  an  end  of  the  queftion ;  a  lofs  has  happened 
within  the  meaning  of  the  policy ;  and  confequently  the 
4efendant  is  liable.  But  it  was  faid  in  the  argument  that 
the  inflant  any  of  the  provifions  were  confumed  on  board, 
there  could  not  be  a  total  lofs :  but  the  fhort  anfwer  to  that 
is>  that  that  comes  within  the  wear  and  tear  of  the  (hip, 
^nd  it  might  as  well  be  faid  that  if  a  mafl  were  a  little  in» 
jured  there  could  not  be  a  total  lofs.  If  this  decifion  were 
to  militate  againfl  any  determination,  or  even  an  ohiter 
dicium,  of  Lord  Mansfield,  I  fliould  have  hefitated  fot  fbme 

time 
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time  before  I  delivered  my  opinion.    But  the  cafe  of  RoherU  CHAP. 

fin  V;  Enver  is  clearly  diftinguifliable  from  the  prefent ;  here 

the  goods  were  confutned  by  an  accident  by  fire  on  board 

the  (hip,  (for  the  ifland  was  for  this  purpofe  equivalent  td 

the  (hip)  and  within  the  meaning  of  the  policy  of  infur- 

ance :  but  in  that  cafe  they  were  confumed  by  the  Negroes 

during  a  detention  of  the  ihip. 

Mr.  Jufticc  J/hhurfi.^-^"  The  cafe  cited  is  not  like  the 
prefent,  for  the  reafon  given  ;  and  I  think  that  this  lofs 
comes  within  the  terms  of  the  policy.  It  is  an  undertaking 
to  infure  againft  all  accidents  which  will  preY,ent  the  provif* 
ions  being  applied  to  the  purpofe  for  which  they  were  in- 
tended* Thefc  provifions  were  part  of  the  out-fit  j  they 
were  confumed  by  fire,  (one  of  the  accidents  againft  which 
the  defendant  infured)  and  confequently  could  not  be  ap* 
plied  to  the  pi^rpofe  for  which  they  were  put  on  board.** 

Mr.  Juftice  BuUer,'-*^^^  I  am  clearly  of  opinion  that  the 
underwriters,  on  the  body  ^nd  furniture  of  the  ihip  are  liable 
to  pay  the  amounl  of  thefe  provifions,  which  were  bought 
to  replace  thofe,  which  were  confumed  by  an  accident  with- 
111  the  meaning  of  die  policy.  Without  commenting  on 
rile  lirords  of  the  policy,  it  is  fufficient  to  fay  that  a  policy 
9i  ailtirance  has  at  all  timts  been  confidered  in  courts  of  law 
as  an  abfurd  artd  irocohn'ent  inftrument ;  but  it  is  founded 
an  ufage,  anft  inuft  be  governed  and  conftrued  by  ufage« 
Now  It  is  perfe£fcly  clear  that  in  every  inftance^  where  lofles 
have  ht&x  fettled,  the  proyifions  put  on  board  the  veflel 
when  fl>e  {ailed,  have  been  confidered  as  part  of  the  (hip. 
The  value  is  taken  in  this  way ;  the  underwriters  have  a 
right  to  go  and  fee  the  (hip,  to  examine  the>  value  of  the 
hull,  the  knafts,  and  the  provifions  \  the  value  of  the  (hip 
alone  comprehends  all  diefe  articles }  but  tkough  the  under- 
writers  have  a  right  to  examine  the  (hip  itfdf,  in  point  of 
fad  they  do  not,  becau(e  ihey  know,  from  experience,,  the 
quantity  of  provifions  neceiTary  for  the  crew  for  the  inr 
tended  voyage  \  and  if  that  value  be  ftated  to  them  in  the 

ordinary 
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Q  H  A.  P.  ordinary  way,  they  fign  their  names  immedxatdy  witbotit 
making  further  Inquiries.     Then  if  the  proviCons  be  in- 
cluded in  a  policy  on  the  (hip,  and  the  (hip  and  all  the  pro- 
vifions  be  loft,  the  underwriters  muft  make  good  the  whole 
lofs,  whether  it  be  a  valued  or  an  open  policy.     But  it  has 
been  faid  that,  if  an  accident  happen  after  fome  of  the  pro-' 
vifions  arc  confumed,  the'  underwriters  are  entitled  to  a  de- 
duction to  the  amount  of  fuch  providons  :   I  will  anfwer 
this,  iirft,  as  the  argument  applies  to  a  valued,  and  then  to 
an  open  policy.    As  to  the  firft ;  from  the  nature  of  Ac 
policy,  the  provifions  are  not  infured  againft  all  events ;  they 
are  only  infured  againft  particular  ri(ks.     Again,  there 
is  nothing  from  which  there  can  be  falvage;  if  the  body  of 
the  (hip  and  every  thing  on  board  be  funk,  or  burned,  there 
can  be  no  falvage.     And,  in  the  cafe  of  an  open  policy,' 
the  infured  muft  prove  by  evidence  what  was  the  value  of 
the  whole,  and  then  the  fame  reafons  apply  as  in  the  cafe  of 
a  valued  policy.     With  refpeft  to  the  cafe  of  Robert/on  v^ 
£%uer,  which  has  been  relied  on }  I  thought  at  firft  that  it 
applied  ftrongly  to  the  prefent ;  and  if  I  ftill  entertained  the 
fame  opinion,  I  would  not  on  account  of  any  ufage  to  the 
contrary  among  underwriters,  overturn  a  folemn  determi- 
nation of  this  court :  but  that  cafe,  and  the  two  others  there 
mentioned,  are  clearly  diftinguifliable  from  the  prefent.    In 
all  thofe  the  inferred   wilhed  to  charge  the    underwriters 
with  the  amount  of  the  provifions  confumed,  during  the 
time  when  the  fliips  were  detained.    Of  thofe  therefore  it 
is  fufficient  to  fay  that  an  infurance  is  on  the  Jbip  fir  the 
voyage  :  but,  during  a  detention,  the  (hip  is  not  proceedings 
^nd  therefore  the  underwriters  arc  not  liable.     This  cafe 
alfd  differs  from  that  of  Robertfon  v.  Enuery  in  another  cir-- 
cumftance  ;    there  the  provifions  were*  confumed  by  the 
flaves  on  board,  and  not  by  the  (hip's  crew,  and  the  (laves 
are  confidered  ^  part  of  the  cargo.    The  words  <lf  Lord 
Mansfield'vn  that  cafe  muft  be  taken  with  a  reference  tcrthc 
cafe  then  before  him  :  He  was  then  fpcaking  of  a  charge  for 
provifions  ufed  during  the  detention  of  the  (hip,  and  for  the 
maintenance  of  the  flaves  •,  and  he  faid,  "  there  Is  no  autho- 

«  rity 
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"  rity  to  {hew  that»  on  tbii  policy,  the  infured  can  recover  Q  H  A  P« 
**  for  fucb  a  lofii  but  it  is  contrary  to  the  conftant  prafticc."  ,  _^fl 
Then  he  proceeded  to  fay,  on  a  policy  on  a  (hip,  failort' 
wages  or  proviiions  are  never  allowed  in  fettling  the  dam* 
ages.  Now,  even  if  thofe  latter  words  be  talen  in  their 
general  feofe,  and  not  confined  to  the  cafe  immediately  be- 
fore the  court>  they  are  accurate ;  for  "  provifions**  ea  w- 
mifie  are  not  taken  into  confideration.  In  general,  the  cap- 
tain of  a  fhip  takes  on  board  proviiions  fufficient  for  the 
voyage ;  and  if  he  be  detained  in  any  port,  and  he  be  a  pru« 
dent  man,  he  will  not  ufe  what  are  called  the  ihip's  ftores 
during  his  detention,  but  he  will  buy  others  for  immediate 
confumption  during  the  detention,  becaufe  he  cannot  but 
ktow  that  he  has  the  fame  length  of  voyage  to  perform  that 
he  had  before  he  was  detained :  it  makes  no  difference 
however  to  the.  underwriters  whether  he  do  fo  or  not ;  for 
if  the  captain  be  obliged  to  purchafe  other  ftores  for  the 
icemainder  of  the  voyage,  the  underwriters  are  not  anfwer- 
able  for  thefe,  but  only  for  thofe  which  were  on  board  at 
the  time  of  the  infurance,  fince  they  only  formed  a  part  of 
the  value  of  the  (hip.  On  the  whole  therefore  I  am  of  opin- 
ion that  there  ihould  be  no  new  trial.  The  cafes  cited 
are  diftinguifliable  from  the  prefent  ^  the  ufage  of  merchants^ 
as  to  the  conftru£tion  of  thefe  inftniments,  (iands  uninw 
peached,  and  therefore  it  muft  prevail  in  this  cafe.*' 

Mr.  Juftice  Grofi  agreed,  and  the  rule  was  difchargcd- 

In  an  infurance  upon  a  Greenland  ftip,  it  became  a  que£-  Koftms  ▼.  PIc- 
rion,  whether  the  lines  and  tackle  employed  in  the  fiihcry  in  ^*^8»^*»  ^^J- 
thofe  feas  could  be  recovered  under  a  policy  made  upon  the  m    * 
Jbipf  tackle  and  furniture^  &c.    .This  cafe  came  before  the 
court,  upon  a   motion  for   a  new   trial,  and   the  judges 
were  unanimoufly  of  opinion^  that  they  were  not  prote£ied 
by  the  policy,  not  being  part  of  the  Jhif^  tackle  or  furni- 
ture. 

It  is  alfo  ncceflary,  in  order  to  entitle  the  infurcd  to  re- 
cover, that  the  lofs,  which  has  happefied,  be  a  direct  and  inri- 

mediate 
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6  li  AP,    mediate  confcquence  of  the  peril  infuttd,  and  not  a  Tcniotc 
..       '     1    one.    This  doftrine  was  laid  down  in  a  cafe  before  Lord 

MgnsfiiUf  and  the  dccifion  of  the  jury  was  agreeable  tb  the 

f  rinciplc  dated  by  th^  Chief  Juftice. 

Jonci  ▼.  It  wai  an  aftion  On  a  policy  of  afliirance  **  at  and  from 

TV*  vtc^rs^^  **  Brijlo/  to  the  coaft  of  J/nta,  during  hef  ftay  and*  trade 
1  Term  Rep.  *^  there,  ttid  from  thence  to  her  port  or  ports  of  difcharge  in 
p. i3aNote(«)  <i  ^^  jfr^ Indies"    There  was  a  memorandum  on  the pol- 

"  icy,  that  the  aflurers  arc  not  to  pay  any  lofs  that  may 
"  happen  in  boats  during  the  Voyage  (mortality  by  natural 
**  death  excepted)  and  not  to  pay  for  mortality  by  mutiny^ 
**  unlefs  the  fame  amount  to  lo/.  per  cent,  to  be  computed 
•*  on  the  firft  coft  of  the  (hip,  out'-fit,  and  cargo,  valuing 
^*  negroes  fo  loft  at  3  5/.  per  head/'  The  demand  upon  the 
polity  Was  the  lofs  of  a  great  many  (laves  by  mutiny.  Tho 
evidence  of  the  captain  was,  that  he  had  Ihipped  225  primft 
Haves  on  board  :  tliat  on  x\\t  third  of  Majj  before  he  failed 
from  the  toaft  of  Africa^  ah  infurreftibn  was  attempted ; 
that  the  women  feized  him  on  the  quarter  deck,  and  endeav- 
oured to  thibw  him  overboard,  but  he  was  refcued  by  thfc 
crew' i  that  the  women  and  fome  men  threw  themfelves 
down  the  hatchway,  and  were  much  bruifed.  That  he  fent 
the  ringleader  on  (hore,  and  twelve  men  and  a  Voman  after* 

C  57  ]  wards  died  of  thofe  bruifcs,  and  from' abdinehce  :  that  on 
th^  2  2d  of  May  there  was  a  general  infurre^ion,  the  crew 
wfcrc  forced  to  fire  upon  the  flaves,  and  attack  them  with 
weapons,  it  being  a  cafe  of  imminent  neceflity.     Several 

•  Haves  took  to  the  fliip*s  Rjes,  and  hung  down  in  the  water 

.    4  by  -the  chiiins  and  ropes,  fome  for  about  a  quarter  of  an  hour^ 

three  were  killed  by  firing,  and  three  were  drowned,  the  reft 
were  takeh  in,  but  they  were  too  far  gone  to  be  recovered  ; 
many  of  them  Were  defperately  bruifed,  many  died  in  confe- 
quence  of  the  wouhds  they  had  received  from  the  firing 
during  the  mutiny,  fome  from  fwallowing  fait  water,  fome 
from  chagrin  at  their  difappointment,  and  from  abftinence  \ 
feveral  of  fluxes  and  fevers  ;  in  all  to  tliQ  amount  of  55. 
The  underwriter  had  paid  at  the  rate  of  x^per  ccnU  for  1$^ 

who 


r 
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who  were  either  killed  during  the  mutiny,  or  had  afterwards    C  H  A  ?• 
died  of  their  wounds.     Another  confequential  damage  was    ,  *'J^1, 
ftated,  that  the  mutiny  had  lefTened  the  remaining  Haves  in 
the  efUmation  of  the  jpianters,  and  reduced  their  price. 

Lord  Mansfield  faid,  ^'  as  to  the  latter  lofs,  I  think  the  un- 
derwriter is  not  anfwerable  for  the  lofs  of  the  market,  or 
the  price  of  it :  that  is  a  remote  confequence,  and  not  with- 
in  any  peril  infured  againft  by  the  policy. 

"  The  queftion  for  the  jury  will  be,  whether  any  of  thofc 
i^ho  died  by  any  other  means,  except  by  being  fired  upon,  or 
in  confequencc  of  the  wounds  and  bruifes  which  they  receiv- 
ed during  the  ftruggle,  are  within  the  meaning  of  the  policy, 
which  infures  againft  damage  by  mutiny.  This  policy  is  in 
the  common  form,  and  if  it  were  not  for  the  memorandum, 
I  ihould  fay,  the  cafe  M'as  not  within  the  inftrument.  But 
as  it  now  ftands  it  is  very  clear,  that  thofe  who  were  killed 
by  the  firing,  or  died  in  confequence  of  their  wounds,  arc 
within  the  policy ;  the  other  complicated  cafes  muft  be  left 
to  the  jury.  ,The  firft  clafs,  fuch  as  were  killed  in  the  fray, 
certainly  come  within  the  meaning  of  the  policy  j  and  the 
fecond  clafs  alfo,  thofe  who  died  of  the  wounds  they  received. 
The  third  clafs  are,  I  think,  as  clearly  not  within  it,  fuch  as 
being  baffled  in  their  attempts,  in  defpair  chofe  a  mode  of 
deatli,  by  fading,  or  died  through  defpondency  :  that  is  not 
mortality  by  mutiny,  but  the  rcverfe,  for  it  is  hj  failure  of  f  rg  1 
mutiny.  The  great  clafs.  are  fuch  as  received  fome  hurt  by 
the  mutiny,  but  not  mortal,  and  died  afterwards  of  other 
caufes,  as  thofe  who  fwallowed  water,  jumped  overboard^ 
55'r.     This  is  tlic  great  point." 

The  jury  found,  that  all  who  were  killed  in  the  mutiny,  or 
died  of  their  wounds,  were  to  be  paid  for.  That  all  tho£i 
who  died  of  their  bruifes,  which  they  received  in  the  mutiny, 
t!hough  accompanied  with  other  caufes,  were  to  be  paid  for. 
That  all  who  had  fwallowed  fait  water,  and  died  in  confe* 
()ueiic€  thereof,  or  who  leaped  into  the  fea,  and  hung  upoa 
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CHAP,  the  fides  of  the  (hip,  without  being  ot^ierwife  hruifed,  or  who 
.     P*_   I    died  of  chagrin, ,  were  not  to  be  paid  for. 

In  tHe  conftrufiion  of  policies  of  infurance  for  tinxc  (a)^ 
which  are  very  frequent,  the  fame  liberality,  equity,  and  good 
fenfe,  ^ave  always  prevailed,  as  in  all  pther  infurances  :  and 
xfie  courts  h^vc  gone,  as  ffir  as  poflible,  to  decide  according 
to  the  intention  of  the  parties. 

Syrcji  and  oth-  In  an  aftion  on  a  policy  of  infurance  on  the  fhip  Marj^  a 
Dou£  ^00  '  letter  of.  marque,  the  words  of  the  policy  were,  **  at  and 
^^  from  Liverpool  to  Antigua^  ivith  liberty  to  cruife  Jix  nveeks^ 
^^  and  to  return  to  Ireland^  or  Falmouth ^  ox  Milfirdy  with  any 
**  prize  or  prizes."  This  fhip  having  been  taken,  this  action 
was  brought,  and  came  on  to  be  tried  before  Baron  Hotham 
at  Lancajlery  when  a  verdi£k  was  found  for  the  plaintifi*s« 


ft  *  «        A 


Upon  a  motion  for  a  new  trial,  the  material  parts  of  the 
evidence  were,  that  the  policy  was  made  on  the  9th  of  Febru^ 
dry  .1779>,  and  there  was  no  time  fixed  in  it  for  the  com- 
mencement, or  the  duration  of  the  voyage.  The  captain  of 
the  (hip,  being^called  on  the  part  of  tlie  plaintiffs,  fwore  that 
he  in  faft  failed  from  Liverpool  on*  the  28th  of  February  :  he 
was  five  days  before  he  cleared  the  land ;  and  he  proceeded 
on  his  dire£J;  voyage  till  the  i'4th  of  Marcb^  chafing,  how- 
ever, at  different  times,  from  the  7th  to  the  14th,  at  which 
time  he  began  his  cruife,  giving  notice  thereof  to  the  crew, 

-   '  -  and  ordered  a  minute  of  it  to  be  entered  in  the  log-book, 

which  was  done.  From  the  14th  of  March,  he  continued 
cruifing  about  the  faine  latitude  till  the  17th  or  i8th  of  April  s 

r  CO  1  ^'hen'hc  difcofltinned  tlie  cruife,  of  which  he  alfo  gave  no- 
tice, intending  to  go  to  the  Burlings,  off  Lijbon,  in  the  courfe 
of  his  voyage.  On  the  23d  he  renewed  the  cruife,  of  which 
he  gave  notice  as  before,  and  ordered  a  minute,  to  that  pur- 
pofe,  to  be  entered  in  the  log-book.  From  that  titiie  he  con- 
tinued cruifing  till  the  28th  of  April^whtn  he  was  taken  by 

an 

• .       .   . 

'  («)  By  :( late  adt  of'parliament  35  Geo.  HI;  c.  63.  f.  12.  no  policy  upon 
h\j  (hip,  or  intoreft  therein,  fhall  be  made  for  any  longer  term  than  \%  cal- 
endar months.    Sec  ante,  p.  it. 
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an  Ameru;an ,  privateer.    Many   witnefles  were   examined^   C  HA  P. 
fomc  of  whom  thought,  that  the  liberty  of  cruifing  given  by    y^^^^^^^m,^ 
the  policy,   meant  fix  fucceffive  weeks ;  others  conceived»     •   -     - 
chat  if  the  fcparate  times  of  cn^Tmg,  when  added  together, 
fliould  not  exceed  the  fpace  of  fix  weeks,  the  terms  of  the 
infurance  would  be  complied  with  i  but  none  of  them  could 
prove  any  ufage,  as  none  pf  the  witnefles  ever  knew  a  cafe 
exa&ly  circumftanced  like , the  j>re{ent« 

r 

'  •  r      • 

JLocd  Mamfieid."^*^  This  was  merely  a  queftion.of  con*- 
ftrudlion,  on  the  face  of  the  policy^  and  unlefs  an  ufage  could 
have  been  (hewn  in  favour  of  this  defultory  cruifing,  calling 
witnefles  to  fupport  it,  was  calling  them  to  fwear  to  mere 
opinion.  None  of  thofe  produced  knew  of  any  inftance  \ 
and  therefore,  their  evidence  ought  not  to  have  been  re« 
ceived.  Yet,  I  dare  fay,  their  teftimony  had  great  weight 
with  the  jury.  The  meaning  of  words  depends  upon  the 
fubjed.  The  inftru£lions  were  not  read,  but  they  Ihew  the 
meamng  very  clearly,  for  they  run  thus :  "  To  cruife  fix 
•*  weeks,  and  then  proceed  to  Antigua.^  There  can  be  no 
general  rule.  Here  the  fubje£t  matter,  in  my  opinion,  is 
decifive  to  (hew,  that  the  fix  weeks  meant  one  continued 
period  of  time.  A  cruife  is  a  well  known  expreflion  for  a 
connedied  portion  of  time.  There  are  frequently  articles 
for  a  month's  cruife,  a  fix  weeks  cruife,  ^c.  Such  a  liber- 
ty, as  in  this  cafe,  to  a  letter  of  marque,  is  an  excufe  for  a 
deviation.  But  what  is  contended  for  by  the  plaintiffs  is 
impoflible  in  practice.  Suppofe  the  fhip  returns  dire5lly 
hacky  cruifing  for  the  fpace  of  a  week^  She  may  then  per- 
haps take  three  weeks  to  return  to  where  (he  had  been.  Can 
flic  then  renew  the  cruife,  return  again,  and  fo  repeatedly  ? 
The  voyage,  in  that  way,  might  laft  for  years.  But  the 
true  meaning  is,  "  I  will  excufe  a  deviation  for  fix  weeks.** 
The  inftrudions,  although  it  happens  they  were  not  read, 
ftrike  me  much.  Another  argument :  Six  weeks  is  a  con- 
tinuation, a  congregate  denomination  of  time.  If  they  had  [  60  ] 
meant  feparate  days,  they  would  have  faid  forty-two  days.'' 
The  rule  for  a  new  trial  was  made  abfolute. 

L  a  Having 
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Having  faid  thus  much  of  conftru£tion  in  general,  by 
which  it  appears,  that  the  material  rules  to  be  adhered  taare 
the  intention  of  the  parties  entering  into  the  contra£l,  and 
the  ufage  of  trade ;  it  will  be  proper  to  confidcr  more  par- 
ticularly, what  fliall  be  conftrued  a  lofs  within  the  meaning 
of  the  policy.  This  mode  of  treating  the  fubjed  naturally 
leads  us  to  coilfider  lofles  by  perils  of  the  fea ;  loiles  by  cap* 
ture,  and  by  detention  of  princes  or  people ;  and  lofies  by 
the  barratry  of  ^he  mafters  or  mariners  ;  which  are  the  great 
divifions  of  perils  infuVed,  and  which  will  fumifli  materials 
tfft  the  three  following  chapters. 


J^ 
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CHAPTER    THE    THIRD. 


Of  Loffes  by  Perils  of  the  Sea. 


THE  fubje£b  matter  of  this  chapter  may  be  reduced  to  a   CRAP. 
yery  fmaJl  compafs  ;  as  very  few  queftions  have  ever 
been  agitated  in  the  Englijb  courts  of  law  upon  this  point. 
It  may>  in  general,  be  faid,  that  every,  thing  which  happens 
to  a  fhip,  in  the  courfe  of  her  voyage,,  by  the  immediate  a£t 
of  God,  without  the  intervention  of  human  agency,  is  a 
peril  of  the  fea«     Thus  in  an  infurance  againft  perils  of  x  Shower  313. 
the   fea,   every   accident   happening    by  •  the   violence  of  5****^ 
wind  or  waves,  by  thunder  and  lightning,  by  driving  againft 
Tocks,  by  the  ftranding  of  the  (hip,  or  by  any  other  vio« 
'lencQ  which  human  prudence  could  not  forefee,  nor  human 
ftrength  reGft,  may  be  confidered  as  a  lofs  within  the  mean- 
ing of  fuch  a  policy  ;  and  the  infurer  muft  anfwer  for  all 
damages    fuftained,    in    confequence    of    fuch    accident. 
But  if  a  fliip  be  driven  ty  ftrefs  of  weather  on  an  cnem/s 
coaft,  and  is  there  captured,  it  is  a  Ipfs  by  capture,  and  not  > 
by  perils  of  the  fea.    This  was  ruled  by  Lord  Kenyan  in  an  Crwn  ▼.  £hn- 
;i£tion  on  \  policy  againft  capture  only,  and  the  fliip  was  driv-  fl»eiPcake  aii. 
en  by.  a  hard  gale  of  wind  on  the  coaft  of  France,  and  was 
there  captured,  but;  flie  did  not  receive  any  damage  by  the 
wind.     Lord  Kenyan  faid,  this  was  clearly  a  lofs  by  capture, 
for  had  (he  been  driven  on  any  other  coaft  than  that  of  an 
enemy,  fhe  would  have  been  in  perfe£t  fafety.      The  plain- 
tiff had  a  yerdift. 

In  cafes  where  the  lofs  is  not  total,  but  only  partial,  arifing  x  Ma^eni  s%. 
from  a  leak,  from  the  ftran^ing  of  the  ftiip,  or  from  the  lofs  '^^ 
of  her  mafts,  cables,  or  rigging,  the  infurcrs  upon  the  cargo 
3ure  liable  toreftore  the  value  of  all  the  damaged  goods,  and   . 
the  underwiter  upon  the  fhip  is.  alfo  anfwerable  for  all  the 
injury  which  (he  has,  fuftained. 

In 
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In  charter  parties,  If  the  veflcl  freighted  was  robbed  or 

taken  by  pirates,  that  was  held  to  be  a  lofs  within  the  mean-* 

2  R^Abr.     ing  of  the  words' "  perils  erf  the  fea."     It  U  alfb  faid,  that 

24«  pi  lo.       ^.j^g  fjjjj^g  yyig  Qf  conftruftion  prevails  as  to  policies  of  aflur- 

^ -ui..tr  ft  c  ,  ^^^^^     ^^^^  pofTibly  might  and  would  be  the  true  conftruc- 

tion  upon  thofe  words  :  but  as  it  is  now  the  upiverfal  cuC 

torn  to  infurc  againll  the  attacks  of  pirates,  by  exprefs  worda 

inferted  in  the  policy,  that  queftion  can  npw  hardly  arifc. 

•  Although  the  courts  in  this  cafe,  as  Jn  all  others,  wiH  en-. 

deavour  to  give  cffeft  to  this  fpecies  of  contraft,  by  a  liberal 
T  6z  J  ^"^  equitable  conftruftion  ;  yet  they  will  be  cautious  not  ta 
extend  the  principle  fo  far,  ^s  to  fay,  that  the  a£is  of  the  par- 
tics  ftiall  be  made  to  operate  beyond  their  intention ;  and 
therefore  they  will  attend  to  the  words  of  the  contraft,  and 
fee  that  the  lofs,  which  has  proved  to  have  happened,  is 
rqally  one  of  thofe  rifles  againft  which  the  underwriter  baa 
infyred* 

Orcgfon  V.Gil-  An  a£lion  was  brought  upon  a  policy  of  infurance  for  the 
jiaftcr  2x  Geo.  ^alue  of  certain  flaves,  infured  by  that  policy.  The  declara-. 
Ul.  tion  dated,  "  that  by  perils  of  the  fea,  contrary  winds,  cur- 

"  rents,  and  other  misfortunes,  the  voyage  was  fo  much  re-. 
**  tarded,  that  a  fuflBcicnt  quantity  of  water  did  not  remain 
*'  for  the  fupport  of  the  flaves,  and  other  people  on  board, 
**  and  that  certain  of  the  flaves,  mentioned  in  the  declara- 
"  tion,  periflied  for  want  of  water,*'  The  fafts,.  appearing 
in  evidence,  were,  that  the  ihip,  being  bound  from  Guinea 
to  Jamnicay  had  miflTed  the  iflan^d,  and  the  crew  were  re- 
duced to  great  diftrefs  for  want  of  water  :  that  the  captain 
confulted  with  the  crew,  and  it  was  unanrmoyfly  agreed  upon 
that  fome  of  the  flaves  fhould  be  thrown  overboard,  in  order 
to  prefcrve  the  reft :  that  at  the  time  this  rcfolution  was 
formed,  there  remained  but  one  d^y's  full  allowance  of 
water,  at  two  quarts/><?r  man.  The  ju^ry,  upon  this  evidence, 
found  a  verdidt  for  the  plaintiiF,  witl\  damages  at  30/.  a 
Jicad  for  every  flave  thrown  overboard, 

A  rnotioo, 
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A  motion  was  afterwatds  made  for'a  new  trial,  upon  the  CHAP- 
ground,  that  this  was  not  a  lofs  by  pferils  of  the  fca.  ^  "1-^^ 

Lord  Mansfield.-^^^^  This  is  a  very  uncommon  cafe,  and 
deferves  a  further  confideration;  There  is  great  weight  in 
the  objeJlion,  that  the  lofs  is  ifated,  by  the  declaration,  to 
have  arifen  from  the  perils  of  the  fea,  and  that  the  cur- 
rents, (fff.  had  made  the  (hip  foul  and  leaky.  Now  docs 
it  appear  by  evidence,  that  th^  fhip  was  foul  and  leaky? 
On  the  contrary,  the  lofs  happened  by  miftaking  JanUttca 
fox  another  place.  Befides,  a  fa£l  has  been  mentioned  by 
the  council  of  throwing  fome  overboard  after  the  rain  fell ; 
a  fa£^,  which  is  not  agreed  on  by  both  fides,  though  a  very 
material  one.** 

Mr.  Juftice  Bulkr^^^^  The  declaration  does  not,  in  any  [  63  ] 
part  of  it,  ftate  the  lofs,  which  has  been  the  occafion  of 
this  demand;  and  it  would  be  very  mifchievous,  if  we 
were  to  overturn  this  obje£tion.  Suppofe,  for  a  moment^ 
that  the  underwriters.  In  fome  cafes,  are  liable  for  the 
miftake  of  the  captain,  yet,  if  they  are  not  liable  in  others,  -   - 

the  nature  of  the  lofs  muft  be  ftatcd  in  the  declaration,  ^ 
that  the  defendant  may  have  an  opportunity  of  moving  in 
^rreft  of  judgment,  if  it  be  not  fufficiently  alleged.  But 
it  would  be  impoflible  for  the  defendant  in  this  cafe  to 
move  in  arreft  of  judgment;  fOr  the  fafts  of  the  cafe,  as 
proved,  are  difierent  from  thoie  ftated  in  the  declaration. 
The  point  of  law  in  arreft  of  judgment  can  only  be  argued 
from  the  f a£ts  ftated  on  record ;  and  the  declaration  in 
this  cafe  ftates  the  lofs  of  the  plaintiff  to  have  happened 
by  perils  of  the  fea.'*-  The  rule  for  a  new  trial  was  made 
abfolute,  on  payment;  of  cofts. 

If  a  fhip  has  been,  miflingi.  and'  no  intelligence  received 
of  her  within  a  reafonable  time  after  (he  failed,  'it  (hall  be 
^refumed  that  fhe  has  foundered  at  fea. 

*"       Thfc 
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C  H  A  P^  The  (hip  Charndnf  P^J  wa$  infared  in  X739»  from 
,  j^i*  .  ^ortb  Carolina  to  Jjmdon^  with  a  warranty  againft  cap- 
(;reenv.J3rown.  ^^^^^  ^"^  feizures,  and  in  an  a£bion  the  lofs  was  laid  in 
dStra.119^  the  declaration  to  be  by  (inking  at  fea.  All  the  evidence 
given  was»  that  (he  failed  out  of  port  on  her  intended 
voyag^t  an4  had  never  furtce  been  heard  of.  Several  wit- 
neiies  proved)  that,  in  fuch  a  cafe*  the  prefuinption  is, 
that  (he  periihed  at  fea,  all  other  forts  of  loiTes  being  gen- 
erally heard  of.  It  was  inlifted  for  the  defendant,  that 
as  c;\ptures  ^nd  feizures  were  excepted,  it  lay  upon  the 
pki^itiiF  to  prove,  that  0ie  lofs  happened  in  the  particular 
manner  declared  on.  But  Lord  Chief  Juflice  Le£  faid 
it  would  be  unreafonable  to  expe£l  certain  evidence  of 
fuch  a  lofs,  where  every  body  on  board  is  prefumed  to  be 
drowned:  and  all  that  can  be  required  is  the  beft  proof 
the  nature  of  the  cafe  admits  of,  which  the  plaintiff  has 
given.  He  therefore  left  it  to  the  jury,  who  found  ^c-» 
^ordffig  to  the  plaintiff's  declaration, 

Newbr^j^ead,     The  fame  do£lrine  was  held  in  a  more  modem  cafe  before 
>!<nchM]mar    ^^^^  Mansfield*     It  was  an  aftion  of  covenant  on  a  deed, 
J  Geo,  in.  '     in  the  nature  of  ^  policy  of  infurance,  by  which  the  de- 
li 64  3      fendant  was  bound  to  infure  again(t  any  lots  happening  before 
the  30th  of  Navemhtr  X7<$2,  free  from  average.    The  (hip 
failed  from  Ne%vcaftle  to  Copcnhagfin^  which  i^  ufually  about 
ten  days,  voyage.     She  was  foon  after  taken  by  a  Frenob 
privateer,  but  ranfomed  \  and  (he  then  proceeded  on  her 
voyage  to  Coptnhaf^en  (as  was  proved  by  the  ranfomers)  in 
a  bad   condition.      She   was   never  ^  heard  of  afterwards, 
though  all  due  diligence  had  been  ufed }  and  feveral  (hips, 
which  failed  after  Jif^r;,  were  proved  to  have  arrived  fafe  at 
Copenhagen^  , 

I^ord  Mansfield  told  the  jury,  that  this  evidence  was  a 
fufficient  ground  to  prefume  that  (he  peri(hed  at  fea,  unJefs 
the  contrary  appeared.  The  jury  accordingly  found  for 
t}ie  plaintiffs. 

\  have 
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I  have  not  been  able  to  find  any  regulation  in  die  law    CHAP, 
of  England,   or  the  ufagc  of  merc}iant$,   fixing  a  Umitci  ,   J^^^    ^ 
time,  mtt^  whict^  tbc  zffiff^i  mty  -^op^^d  payment  fo?    "^^^^ 
his  lofi,  in  cafe  no  accounts  arrive  of  the  fhip,  upon  which 
infurance  is  made.     Ind^d,  from  the  nature  of  the  thing, 
wh«l  ftatt  )>$  ^  reafonaUe.tim^  sniiich  cafeB»  fDofl  always 
depend  upon  a  variety  of  obvious  circumftances.    I  under^ 
ftand,  however,  a  pradjce  has  prevailed  among  infurers*     • 
which  feeips  reafonable  enough,  that  a  (hip  (hall  be  deemed 
loft,  if  not  ^eard  pf  in  fix  months  after  her  departure,  (or 
after  the  tiipe  pf  the  laft  jintclligcnce  from  her)  for  any 
part  of  Europe  {  and  in  twelve  montjis,   if  for  a  greater 
diftance.     The  only  objeftipn  to  fuch  a  praftice  is,  that 
the  latter  perio4  does  not  feem  fufficient  in  Indim  voyages. 
However,  that  is  a  matter  for  the  infuret's  confidcration ;  Stlk.  %%. 
and  even  if  he  (hpuld  pay  the  fnoney  under  a  miftake,  fup-     ' 
pofmg  the  fhip  loft,  when  jt  really  is  not,  he  might,  as 
we  fhall  fee  hereafter,  if  the  infiired  were  unwilling  tp 
refund,  recover  it  ba^k,  in  an  adion  fpr  inoney  had  and  Vide  poll,  c.20« 
received  to  his  ufCf 

In  Spenn  and  France,  this  matter,  however,  is  not  \th 
to  uncertainty ;  but  the  time,  within  which  fuch  hjfes  may 
be  demanded,  is  fixed  and  afcertained  by  exprefs  regular 
tions^    By  the  ordinances  of  the  former,   if  any  fhip  in-  %  Magmt  33. 
fured  on  going  to,  or  coming  from  the  1/idies,  is  not  heard 
of  in  a  year  and  a  half  after  her  departure  from  the  port      [  65  ]- 
where  (he  loaded,  it  is  declared  that  fhe  is,  and  fhall  be 
deemed  lofl :  by  thofe  of  the  latter  it  is  faid,  that  if  the 
infuied  receive  no  news  of  his  fhip,  he  may,  at  the  expi* 
ration  of  a  year  for  common  voyages,  reckoning  from  the  %  Magem  179^ 
day  pf  the  departure,  and  after  two  years  for  thofe  at  a  OrA  of  Lewis 
greater  diftance,  make  his  ccffion  to  the  underwriters,  and  58. 
demand  payment,   without  being  obliged  to  produce  a^ny 
ccrtiftcate  pf  the  Ipfsj. 
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Captui 


CAPTURE,  as  applied  to  the  fubjea  of  marine  iiv. 
furances,  may  be  (aid  to  be  a  taking  of  .the  (hips  or 
jgoods  belonging^  to  the .  fubjcfts,  of  one  country,  by  thofe 
of  another,  when  in  a  (late  of  public  war.  What  (hall  be 
con(idered  as  a  capture^  fo  as  to  render  an  infurer  liable 
under  a  policy,  infuring  againft  capturesi  has  now  be(;ome 
9  <jue(liw  o(  very  littl?  difficuljy. 

%  Bufr.  694.  The  law  upon  this,  fubjeft  is  pefeftly  fettled,  in  England^ 
▼.VpWxcw,^*^^^^^^^^  ^^  infurer  and  the  infured;  and  it  is  this,  that 
the  (hip  is  to  be  confiderqd  as  loft  by  the  capture,  though 
fhe  be  never  condemned  at  all,  nor  carried,  into  any  port 
or  fleet  of  the  enemy :  and  the'  infurer  muft  pay  the  value. 
Xf,  after  ^  condemnation,  the  owner  recover  or  retake  her, 
the  infurer  can  be  in  no  other  condition,  than  if  (he  had 
been  retaken  or  recpvcred  before  condemnatipn.  The  in- 
furer runs  the  rilk  'of  the  infured,  and  undertakes  to  in- 
demnify  5  he  muft  therefore  bear  the  /?//,  aftually  fuftained^ 
and  cai)  be  liable  to  nb  more.  So  that  if,  after  condemna- 
tion, the  owner  recovers  the  (hip  in  her.  complete  condi- 
tion, but  ha^  paid  falvage,  or  been  at  any  expcnfe  in  get- 
ting her  back,  the  infurer  muft  pay  the  lofs  fo  actually 
fuftained.  'No  capture  by  tlie  enemy  can  be  fo  total  a 
%  Burr.  «9d.  lofs,  as  to  leave  no  poflTibility  of  recovery.  If  the  owner 
himfelf  (hould  retaki:  at  any  thne,  be  will  be  entitled ; 
and  by  late  a£ts.  of  parliament,  if  an  Engltjb  (hip  retake 
the  ve(rel  captured,  either  before  or  after  condemnation^ 
the  owner  is  entitled  to  reftitution  upon  ftated  falvage. 
This  chance  does  not,  however,  fufpend  the  demand  for  a 
total  lofs  upon  the  infurer :  but  juftice  is  done^  by  putting 
him  in  the  place  of  the  infured,  in  cafe  of  a  recapture. 

Thefc 
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Thefc  principles,  which  are  agreaWe  to  the  ideas  of  fo-    CHAP. 
Tcign  writers,  were  fettled  by  Lord  Mansfield^  and  the  whole       ^^ 
court  of  King's   Bench,   in  G^  againft  Wstbers,  (which   ^^'^ 
will  be  cited  at  length  when  we  come  to  treat  of  abandon-  fiocci  Seledt 
ment)  and  which  have  never  fihce  been  difputed,     It  has  JJ^°^ 
likewife  been  held,  that  where  a  capture  has  been  madc^^ 
whether  it  be  legal  or  not,  the  infurers  are  liable  for  the  %  Burr.  683, 
charges  of  a  compromife  made  ienM  Jldt,  to  prevent  the  (hip 
from  being  condemned  as  prize.     It  is  true,  the  only  cafe 
I  have  been  able  to  find  where  this  point  came  diredily  in 
queition  is  a  fit/!  prius  note  \  but  when  we  confider  the 
high  authority  from  which  this  do£hrine  is  taken,  and  that 
the  thing  in  itfelf  is  not  at  all  repugnant  to  the  general 
principles  of  the  law  of  infuranc^,  it  certainly  has  a  claim 
to  our  attention^ 


It  was  an  adion  on  a  policy  of  ihfurance  on  a  Dutch  ihip,  Bere&s  ▼. 


called  the  Tydy  and  its  cargo,  at  and  from  Saint  Eufiatius  ^l^J^ 
to  An^erdanjtj  warranted  a  Dutch  (hip,  and  the  goods  Dutch 
property,  and  not  laden  in  any  French  port  in  the  Wefl 
Indies.  The  cargo  was  worth  12,000/.  and  was  infured 
9t  a  premium  of  fifteen  guineas  per  cent,  which  was  ad- 
vanced to  this  high  rate,  on  account  of  the  number  of  cap« 
tures  made  by  the  Englijh^  of  neutral  vefTels,  on  fufpicion 
of  illicit  trade,  an4  the  detention  of  thofe  veflels,  by  the 
proceedings  in  the  courts  of  admiralty.  The  defendant 
underwrote  82/.  of  the  plaintiff's,  for  a  premium  of 
12/.  i8/.  3  J.  In  May  17S^>  the  ihip  was  at  Saint  EuJIatiusy 
taking  in  her  cargo,  which  confided  of  fugar  and  indigo, 
and  other  French  commodities,  which  were  put  on  board 
her,  partly  out  of  barks  from  fea,  partly  from  the  fiiore  of 
the  ifland.  On  the  i8th  of  June  1758,  (he  failed  on  her 
voyage  \  on  the  ^7th  ihe  was  taken  by  an  Englijb  privateer, 
and.  carried  into  Port/mouthy  On  the  ift  of  Auguji^  the 
failors  were  examined  i\pon  the  ftanding  interrogatories, 
prefc^ibed  by  the  ilatute  29  Geo.  II.  c.  34.  and  the  captain 
entered  his  claim  in  the  Admiralty  court.  In  OBoher  1758, 
(he  claimants  were  cited  to  fpecify  what  part  of  the  goods 

was 
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CHAP,  vas  taken  from  tht  (hore  of  Smni  Euftattui  and  what  from 
the  barks*  Citation  was  continuod  from  court  to  court  till 
February  1759^  when  an  interlocutory  decree  was  pro^ 
nounced  for  the  contumacy  of  the  claimants  in  not  fpeci- 
[  ($g  ]  fying,  and  that  therefore  the  goods  (hould  he  prefumed 
French  property.  There  was  an  appeal  to  the  lords  com- 
miflioners  of  prises :  but  as  many  caufes  ftood  before  it,  ae 
the  market  was  very  high,  and  as  the  cargo  was  in  part  pe-« 
rifhable,  the  agent  of  the  owners  agreed  with  the  captors 
to  give  them  800A  and  cofts,  to  obtain  the  reverfal  of  the 
fentence.  The  reverfal  was  had  by  confent,  and^  in  order 
to  give  cofts  to  the  captor,  it  was  decreed  by  confent,  that 
there  ;v^as  a  fu^cient  caufe  fpr  feizure  \  and  thereupon  cofts 
were  decreed  to  the  paptprsb  smd  reftitution  of  the  cargo 
to  the  owners  was  alfo  ordered.  The  fliip,  when  reftoied» 
proceeded  to  Atnfterdam  ^  and  after  her  arrival  there,  the 
Chamber  of  Infurances  in  that  city  fettled  the  average  of 
the  plaintiff  towards  the  lofs  and  e^penfes  at  14A  3/.  %d. 
occafioned  by  the  capture,  distention,  and  litigation  \  an4 
for  this  (um  the  ^ioa  was  Inroi^^t. 

Lord  Mansfitld.^^^^  The  firft  queftion  Is,  whether  this. 
was  a  juft  capture  ?  Both  fentences  are  out  of  the  cafe, 
being  done  and  undone  by  confent.  The  capture  was 
certainly  unjuft.  The  pretence  was,  that  part  of  this 
cargo  was  put  on  board  off  Zain^  EufiHtius^  out  of  barks, 
fuppofed  to  come  from  the  French  iflands,  and  not  loaded 
immediately  from  the  fiiore.  This  is  now  a  fettled  point 
by  the  Lords  of  Appeal,  to  be  the  fame  thing  as  if  they 
had  been  landed  on  the  Dutch  (hore,  and  then  put  on  board 
afterwards ;  in  which  cafe  there  is  no  colour  for  feizure. 
The  rule  is,  that  if  a  neutral  (hip  trade  to  a  French  colony, 
Mrith  all  the  privileges  of  a  French  ihip,  and  is  thus  adopted 
and  naturalized,  it  muft  be  looked  upon  as  a  French  ihip, 
and  is  liable  to  be  taken.  Not  fo,  if  fhe  have  only  French 
produce  on  board,  without  taking  it  in  at  a  French  port  $ 
for  it  may  be  purchafcd  of  neutrals* 

Second 
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Second  queftion  is,  whether  the  onirners  have  a£bed  honi  CHAP. 
jfidlf,  and  uprightly,  as  men  aAing  for  themfelves^  and  upon  ^^* 
a  reafonable  fbothig  \  fo  as  to  make  die  expenfes  of  this 
compromife  a  Ibfa  to  be  borne  by  the  xnfurers.  The 
order  of  the  judge  of  the  Admiralty  to  fpecify  was  illegal, 
contrary  to  the  marine  law  and  the  a£t  of  parliament, 
ilrhich  is  only  declaratory  of  the  marine  law;  becaufc  if 
dxey  had  fj^ecified,  it  could  be  of  no  cpnfequence,  accord- 
ing to  the  rule  I  before  mentioned-  The  captors  were, 
howerer,  in  poffcffioiiof  a  fentencc,  though  «an  Unjuft  [  69  3 
<)ne :  and  a  court  of  appeal  cannot,  or  feldom  does,  upon  a 
reverfal,  give  cofts  or  damages,  which  have  accrued  fub- 
fequent  to  the  original  fentence ;  for  theie  damages  arife 
from  the  fault  of  the  judge,  not  of  the  parties.  Under  all 
Aefe  circtimftances,  therefore,  the  owners  did  wifely  to 
oficr  a  compromife.  The  cargo  was  worth  12,000/.  the 
appeal  was  hazardous ;  the  delay  certain.  The  Dutch  dep* 
ilty  in  England  negotiated  the  compromife ;  the  Chamber 
of  Commerce  at  Amfterdam  ratified  it,  and  thought  it'  rea- 
fonable. Had  the  whole  fentence  been  totally  reverfed,  the 
cofts  muft  have  fat  heavy  on  the  owners.  I  therefore  think 
the  infurers  liable  to  anfwer  this  average  lofs,  which  was 
fUbmitted  to,  in  order  to  avoid  a  total  one.*'  The  jury 
fbuxid  for  the  plaintifF,  agreeably  to  the  above  direction  {a). 

'  Sut  though  the  law  upon  this  fubjefl:  is  fo  clearly  defined, 
tteit  at  this  day  it  feem^  almoft  impoflible  to  raife  a  queftion,  * 
yet  it  formerly  occafioned  much  doubt  and  litigation,  ^hat 
cSz€t  a  recapture  might  have  upon  this  kind  of  contra£t ; 
and  how  long  it  was  necefTary  for  goods  to  remain  in  the 
Hands  of  the  enemy,  in  order  to  diveft  the  original  proprie- 
tor of  his  property  in  cafe  of  a  vecapture. 

All  thefe   doubts  are  now  entirely  removed,   and  can 
never  again  be  agitated  in  this  country,  between  an  infurer 

and 

(«}  Id  Tyfon  ▼.  Gumer,  5  Tenn  R.  477*  this  cafe  wis  quoted  without 
c«ticzmdi<!lion ;  and  the  pwat,  in  fuppurt  of  which  it  was  adduced,  was 
bcid  aceordinj^Ijr, 
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C  H  A  P«  and  iniured  ^  Lord  Mansfield^  for  bunf(;lf  and  his  bret^if^ 
,     ^i^    ,    having  declared,  in  giving  judgment  in  Gofi  v.  Withers^  xkat, 

%  Burr.  695.  ^^^^  queftions  could  never  have  been  ftarted  in  policies  t^m 
real  tnterejl^  becaufe,  as  we  have  feen,  they  never  could 

Videbeginning  have  varied  the   cafe.     Qut   wager   policies  gave   rife  to 

of  this  Chap.  ^^^ .  ^^^  j^  ^^  neceffary  to  fct  up  a  total  lofs,  as  be- 
tween third  petfons,  for  the  pujrpofc  of  their  wager,  though 
tnfoB  the  fhip  was  fafe,  and  reftored  to  the  ownen     His^ 

%  Burr.  1 1984  Lordfhip  laid  down  the  fame  Jo£trine  in  Hamilton  v.  Men^ 
Jez  :  the  confequence  of  which  is,  that,  as  wager  policies 
are  now  exprefsly  prohibited  byftatute,  t^efe  queftions.  can^ 
n^er  arife  upon  a  policy  of  infuran^e.  .  ^j  . 


19  Geo.  n. 
C37 


%  Burr.  693.  The  only  two  poffiblc  cafes,  in  which,  they  can  be  fx^te^ 
rial,  are  :  ift.  Between  the  owner  and  a  neutral  perfon 
[  70  ]  who  has  bought  the  capture  from  the  enemy  :  and,  idly^. 
Between  the  owner  and  recaptor :  Bjut  whatever  rule; 
ought  to  be  followed  in  favour  of '  the  owner,  againft  a, 
recaptor  or  vendee,  it-  can  no  way  affe£):  the  infurance. 
between  the  infurer  and  infured.  ; 

Notwithftanding  this  point  is  now,  as.  far  as  relates  to 
our  prefent  inquiry,  no  longer  a  fubje£t  of  uncertainty^  it 
cannot  but  afford  pleafure  to  the  mind,  and,  I  truft,  it  will 
not  be  confidered  as  impertinent,  to  trace  the  opinion  of 
foreign  writers  upon  this  queftion,  and.  to  ftatfc  briefly,  iev- 
cral  cafes  which  have  been  decided  in  our  courts  of  law. 
here,  upon  capture  and  recapture^  previous  to  the  ftatutc^ 
of  19  Geo.  II. 

It  feems  to  be  generally  agreed  by  foreign  writers,  that 
it  is  not  every  taking  and  fubfequent  pofleflion  under  that 
taking,  which  will  conllitute  a  capture  in  the  legal  fenfe 
of  the  word,  or  make  it  become  the  property  of  the  captor  ; 
but  that  there  mud  be  a  firm  poiTeflion.  In  this  they  all 
'  agree ;  but  what  Ihall  be  fuch  a  poffeffioh,  as  to  veft  the 
abfolute  property  in  the  captor,  is  fo  much  a  matter  of 
doubt,  that  it  is  difficult  to   find  two  writers  of  the  fame 

opinioiu 


■M 
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pinion.       Upon  this  ^fubjeA,  various  lines  h^r^  been    C  HAP. 
drawn  by  arbitrary  rules,  partly  from  policy,  to  prevent    ^^_,^^1.J 
top  cafy,  difpofitions  to  neutrals  i   and  partly  from  equity,  %  Bun.  693. 
to  extend  the  jus  pojiliminii  in  favour  of  the  owner.     And 
it  is  not  to  be  wondered  at,  that  there  is  lb  great  an  uncer- 
tainty a;i>d  variety  of  notions  amongfl  the  writers  on  this 
lubjeft^  about  fixing  a.ppfitive  I^oundary  by  the  mere  force 
of  rcaijo^  whwe  tne  Tubjeflt  matter  is.  arbitrary,  and  not 
Uie  obied  of  rcafon  alone. 


Grottus  IS  of  opinion,  mat  the  captor  Ihail  be  laid  to  Orotiusdejiurc 
have  the  property  in  him,  as  foon  as  the  fotmer  owner  ^^  £  ?"  ^* 
I  ihall.  have  loll  the.  hope  of  recovery,  and  the  ability  to 

purfue,  and  that  property  fh^U.thpn  be  faid  to  be  taken, 
Vrhen  'it  is  brought  within  the  enemy's  fortirefs.     Whence 
It  foUoyrs^.as.a^conlequence,  that,  m  manne  captures,  the 
capture  Oiall  be  deemed  complete,  when  the  fliips  or  goodi^ 
taken-  fhall  be  brought  within  the  harbour  or  ports  of  the 
enjsmy,  or  tp  that  place  where  their  whole  fleet  is  ftationed ; 
fo/  thai  the  recovery  may  be  defpaired  of.       But,  by  a 
more  .recent  law,  introduced  among  the  European  nations, 
it,  {e^jcps,  that,  that   only  is  deemed  a  capture,  which  has 
been   twenty-four   hours   in  tjie  pbflelfion  of  the  captor.      [  71  ] 
The  former  part  of  this  opinion,  f  find,  was  adopted  in  a 
cafe  in  March*^  Reports,  where  it  is  faid,  that  the  property  March  zia 
is  not  altered,  unlels  it,  be  brought   infra  praftdia  of  the 
enemy  :    and  fome  nations  have  made  twenty-four  hours 
Quiet  pofleflion  hy.the  enemy,  the  criterion  of  their  judg- 
ment.    Thus,  by  the  ordinances  of  Lewis  the  fourteenth,  it  ord.  of  Lew. 
is  declared,  that  if  any  of  the  fhips  of  French  fubjefts  be  f*  34»  «t.  S. 
retaken   from   their  enemies,   after  having  been   twenty- 
four  hours  in^tneiir  hands,  tHeyflibuld  be  good  prize ;    and 
ff  it  be  before  twenty-four  hours,  they  (hall  be  reftorcd  to 
the  owners,  with  all  that  is  in  them,  and  one  third  fhall 
be  given   to'  the   (hip   that    retakes    them.       B'ynkerjboekj  synkerihock 
however,  ftates  the  opinion  of  Grottus^  controverts  it  with  quxft.  pubi, 
tniicb  ability,  and  feems  to  think,  that  the  /pes  recuperandi  {.,  ^** 
is  the  ground  on  which  the  queftion  is  to  be  decided.     He 

mentions 
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CU  A  F.  mentions  the  Opinion  of  fome  writers,  v^o  diink  ihit  k 
is  neceflary  for  the  ibip  to  have  arrived  in  die  enemy'^ 
port)  td  have  been  condemned,  to  have  failed  Ciit  a^ahi,' 
and  arrived  in  a  friend's  port,  before  the  property  can  bef 

Hoccus  Kot.66.  faid  to  be  changed.  Ro^cfus  father  ftate^  the  various  opin* 
ions  of  othersy  than  afierts  one  cjf  his  own  ;  but  he  feeni^ 
to  lean  to  the  idea,  that  it  is  neceflary  to  bring  the  (hip 
within  the  confines  of  the  captor,  and  to  keep  it  there  ^ 

%  Burr.  694.  '  ^ight  in  fafe  cuilody.  But  as  was  taid  by  Lbrd  Mansfield^ 
all  thefe  circumftances  are  very  arbitnuryi  and  therefore 
are  generally  exploded* 


2  Black. 
Cum.  401. 


'<.'f 


ft  Burr.  694.  '  By  the  marine  law  6f  Mnglaridy  ate  pra^ifed  in  th^  court 
of  Admiralty,  previous  to  the  pafling  of  any  zd  of  parlia- 
nient,  which  commanded  reftitutiiDii,  6r  ihted  the  rate  of 
falvage,  it  ^as  held,  thaf  the  property  Was  nbt  changed  €6 
as  to  bar  the  owner  ii!  favour  of  a  vendee  or  tecaptor,  till 
there  had  been  a  fentence  of  condemnation.  Agreeiably  {6 
this  principle,  judgment  Was  given  in  that  <^ouft^  d^6reein'^ 
reftitution  of  a  (hip  retaken  by  a  privateer,  though  (he  hid 
been  fourteen  weeks  in  die  enemy's  pbfleffioxf.  Andth^ 
cafe  alfo,  upon  the  fame  principle,  was  decided  agaihft  tfa^ 
vendee  after  a  long  pofleSionj  two  fales,  and  federal 
voyages. 

Thus  (lands  the  marine  law  of  Enfland^  by  which  it  aj^ 
pears,  that  the  jus  poJlViminii  continues  till  cdndemnadon, 
[  72  ]      which,  by  the  ads  of  parliament,  about  to  be  qu6ted»  is 
extended,  and  now  continuets  for  ever. 

By  the  ilatutes  of  the  13th  Geo.  II.  c.  4.  and  29th  Qeo.  II. 
c.  34.  fliips  or  veflels  of  his  majefty's  fubje^ls,  which  had 
been  captured  by  the  enemy,  aiid  *  were  retaken,  either  by 
men  of  war  or  privateers,  were  decreed  to  be  reftored  to 
the  original  ovrners,  upon  paying  for  falvage  the  fums  men- 
tioned in  the  ftatutes,  and  the  quantum  of  falvage  to  be 
paid  to  privateers  was  made  to  depend  upon  the  length 
of  time  which  the  re-captured  veflcl  had  been  in  the  ene* 

my*& 
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kny^s  handd  j  fuch  falvagc,  howevef,  ncVer  being  aHoired   CHAP.' 
to  exceed  a  moiety  of  the  yakkCi  t^^^l^ 

By  the  laft  pntc  tiSt  this  diftiudion  is  abolifiied,  and  33  Geo.  IIL   - 
the  rate  of  falrage   payable  in  all  cafes  is  fixed  to  one-  ^' 
eighth  of  the  valae^  if  the  re«capture  is  made;  .by  any  of 
his  majefty*s  (hips,  and  to  onc-fixth|  if  by  a  ptirateer^  of 
other  {hip* 


€t 


The  Words  of  this  claufe  df  the  ftatutc  are,  **'that  if*  t  ^a  ' 
any  ihip  or  veflel^  or  boat  taken  as  pri^e,  dr  any  goods 
^^  therein,  ihall  appear  and  b6  provedj  in  any  court'  of 
^  admiralty  having  a  right  to  take  cognizance  thereof,  to 
**  have  belonged  to  any  of  bis  majeft/s  fubjeflrs  of  Great 
•*  Britmn  or  Ireland^  or  any  of  the  dominions  artd  territo^ 
**  ries  remaining  and  continuing  under  his  majefty^s  pro- 
*•  te£iion  and  obedience,  which  were  before  taken  or  fur-- 
*  prized  by  any  of  his  majcft/s  cfnemies,  and  at  :friy  time 
^  afterwards  again  furprized  and  retaken  by  any  of  his  maj- 
^  efty's  {hips  of  war,  or  any  privateer,  or  other  fliip, 
*•  veffel,  or  boat,  under  his  majcfty's  proteftion  and  obe- 
**  dience,  that  then  fuch  {hips,  veffels,  boats,  and  goods^ 
"  and  every  fuch  part  and  parts  thereof  as  aforefaid,  for-* 
"  merly  belonging  to  fuch  his  majeft/s  fubjefts,  fhall  in  all 
**  cafes  (fare  in  fuch  as  arc  hereafter  excepted)  be  adjudged 
**  to  be  red otfed,  and  fliall  be,  by  decree  of  the  faid  court 
of  admfaralty,  accordingly  reftorfed  to  fuch  fortner  oWncr 
or  owners,  or  proprietcn^,  he  or  they  paying'  for  and  in 
lieu  of  f^Ivage  (if  retaken  by  any  of  his  majefty'9  {hips) 
one-eighth  part  of  the  true  value  of  the  {hips,  veflels, 
boats,  and  g€K)ds  refpe£lively,  fo  to  be  re{tored,  which 
faid  falvage  of  one^ighth  {ball  be  anfwered  and  paid  to 
the  {lag  officers,  captains,  officers,  feamen,  marines,  and 


« 
(C 

U 

^  ibldiers,  in  hh  majefty's  faid  {hip  or  {hips  of  war,  to  be 
*^  divided  in  fuch  manner  as  before  in  this  aA  is  dire&ed 
touching,  the  {hare  of  prizes  belonging  to  the  flag  offi^ 


it 

^  cers,  captains,   officers,   {eamen,  marines,   and  foldiers^ 
where  prises  arc  taken  by  any  of  hh  raajeity'^  fliips  of 


M  "war 
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**  war  I    and  if  retaken  by  any  privateer^  'or  other  (hipy 

*^  veflel^  or  boat^  one-iixth  part  of  the  true  value  of  the 

^^  faid   fhips,   vefTels^  boats^  and  goods  y    all   which   pay- 

"  ments  to  be  made  to  the  owner  or  owners^  officers  and 

*^  feamen  of  fuch  privateer,  or  otlier  (hip,  vcficlj  or  boat^ 

*'  (hall  be  without  any  dedu^ions^  and  (hall  be  divided  ia 

*^  fuch  manner  and  proportions  as  (hall  have  been  agreed 

on  by  them  as  aforefaid  ;  and  in  cafe  fuch  fliipi  veflel^^ 

or  goods,  (hall  have  been  retaken  by  the  joint  operation 

or  means  of  one  or  more  of  his  majeft/s  ihips^  and^one 


<c 

€t 
CC 

*^  or  more  private  fhip  or  ihipS|  then  the  judge  of  the  High 
'*  Court  of  Admiralty^  or  other  court  having  cognizance 


*^  thereof,  (hall  order  and  adjudge  fuch  falvage  to  be  paid 
•*  to  the  re-captors,  by  the  owner  .or  owners  of  fuch  re- 
**  taken  (hip,  veflel^  or  goods^  as  he  (hall,  under  the  cir* 
"  cumftances  of  the  cafe,  deem  fit  and  reafonahte>  which 
*'  falvage  fo  to  be  adjudged  (hall  be  accordingly  paid  by 
**  the  owners  of  (ixch  retaken  (hip»  veiTel,  or  goods,  ta 
'*  the  agents  of  the  re-captors,  in  fuch  proportions  as  the 
^'  faid  court  (hall  adjudge ;  but  if  fuch  (hip  or  veflel  (b  re* 
**  taken  (hall  appear  to  have  been,  after  the  taking  by  his 
•'  majefty's  enemies,  by  them  fct  forth  as  a  fliip  or  vefTci 
*'  of  war,  the  faid  (hip  or  ve(rcl  (hall  not  be  reftored  to 
"  the  former  owners  or  proprietors^  but  (hall  in  all  cafes, 
"  whether  retaken  by  any  of  his  majefty's  (hips,  or  by  any 
*^  privateer,  be  adjudged  lawful  prize  for  the  benefit  of  the 
<<  captors."  * 

From  hence  it  is'dear^  that  by  the  marine  law  received 
and  pra^iifed  in  Englandy  there  is  no  change  of  property, 
in  cafe  of  a  capture,  before  condemnation,  and  that  now^ 
by  the  a£t  of  parliament  juft  recited  in  cafe  of  a  re-capture» 
the  jui  pojlliminii  continues  for  ever,  unlefs  the  (hip  fo  re- 
taken (hall  appear  to  have  been  fet  forth  by  his  majefty's 
enemies  as  a  (hip  of  war,  in  which  cafe  (he  (hall  be  deemed 
good  prize  to  the  re-captors.  However,  as  has  been  al- 
ready faid,  the  change  of  property  is  not  at  all  material  as 
between  ,tbe  infurcr  and  infured,   upon  policies  of  real 

intcre(k^ 
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intereft,  which  arc  the  only  policies  that  cfti.  now  by  law   CHAP, 
bceffedted.  .     HT.     ' 

1  proceed  then  to  (late  the  cafes,  which  were  ttetermmed 
upon  this  point,  on  wager  policies,  prei^ious  to  the  z€t  of 
parliament,  prohibiting  fuch  infurances. 

The  firft  cafe  is  one  in  the  loth  year  of  Queen  Anne%     C  73  3 
reign,  in  which  the  fails  upon  a  fpecial  vcrdiii  appeared  ^^^^  ** 
to  be,  that  the  plalntifi'had  infured  a  certain  fum  of  money  10  Mo4  77* 
upon  a  (hip,  called  the  Ruth^  in  a  certain  voyage,  in  which 
Jbtp  the  plmntiff  was  found  not  to  he  at  All  interefled.     It  hapu 
pened  that  this  ihip  was  taken  by  the  enemy,   and  kept 
in  theif  pofTeilion  for  nine  days,  and  then  beiore  it  was 
carried  infra  prafidiay  it  was  retaken  by  an  Englijh  man  of 
war.     Upon  thefe  fa£{s,  the  queftion  was,  whetlier  or  not 
this  was  fuch  a  taking  as  (hould  enable  the  plaintiff  to  re^ 
cover  the  fum  infured  againfl  the  defendant. 

After  argument,  the  court  (cemed  to  thmt  (but  a  fccond 
argument  was  ordered,  which  does  not  appear  from  any  re- 
porter ever  to  have  been  made)  that  the  defendant  was  en- 
titled to  judgmenCv 

Upon  this  cafe  Lord  Mansfield  has  ohferved,  that  the  *  Burr.  69^5- 
man  of  war,  which  retook  the  fhip,  brought  her  into  the 
port  of  London  J  arid  teftored  her  to  the  owner  upon  rea- 
fonable  redemption  ;r  that  this  appears  from  the  fpecial 
V€rdi£l,  although  it  is  not  ftated  in  the  printed  cafe ;  and 
then,  as  the  owner  did  not  abandon  the  fhip,  he  could  only 
have  come  upon  the  infnrers  fof  the  Redemption  \  and  no^ 
queftion  could  have  arifen  upon  the  change  of  property. 
BeGdeSy  the  policy  being  intereft  or  no  intereft,  without 
benefit  of  falvagCj  the  queftion  arofe  upoti  the  tefmS  andt 
meaning  of  the  wager.    But  that  cafe  was  not  determined. 

This  alfo  was  an  a£iion  of  ajfum^t  on  a  policy  of  in-  t)epaiba  v, 
furanc^^  where  the  defendant  infured  the  plaintiff,  interejl  ]^^Z\ 

Ma:  ^rRcp-ator 
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C  'II  A  P.  9^  ^0  mterejly  agaiiift  all  enemies,  pirates,  takings  at  fca,  and 
IV.  all  other  damages  whatfocver.  And  upon  trial  it  appear- 
"^  ed,  that  the  Ihip  was  taken  by  a  pirate  of  Sweden^  and  was 

in  his  poflellion  for  nine  days,  and  was  then  retaken  by  an 
Euglijb  man  of  war,  and  after  the  fuit  commenced,  was 
brought  into  Harwich.  The  queftion  was,  whether,  in 
fuch  a  cafe,  the  defendant  was  refponfible. 

It  was  determined  for  the  plaintiffl  But  although  it 
was  obje£2ed^  that  the  infurer  was  only  refponfible,  where 
[  74  ]  the  plaintiff  had  a  property,  and  that  the  term  of  infuring, 
interefi  or  no  interejly  was  introduced  fince  the  revolution  ; 
yet  it  was  faid,  that  fuch  infurance  was  good,  and  the  im- 
port of  it  b,  that  the  plaintiff  has  no  occafibn  to  prove  his 
intereft,  and  that  the  defendant  cannot  controvert  it.  And 
though  the  (hip  was  here  retaken,  yet  the  plaintiff  received 
a  damage,  for  his  voyage  was  interrupted  \  and  the  queRioii 
is  not,  whether  the  plaintiff  had  his  fliip,  and  did  not  lofe 
his  property,  but  what  damage  he  fuftained. 

4  Burr.  695.  Lord  Mansfield  has  alfo  obferved  upon  this  cafe,  diat 
it  was  a  wager  policy,  and  the  property  could  nob  be 
changed,  for  there  was  then  no  war,  or  declaration  of  war  ; 
that  the  court  held,  that  as  the  ihip  was  once  taken  in  fact, 
the  event  had  happened,  though  fhe  was  afterwards  recov- 
ered. His  Lordfliip  faid,  that  the  fame  obfervations  were 
applicable  to  the  cafe  of  Pond  v.  King. 

Pond  V.King,  That  was  an  a£tion  on  a  policy  of  infurance  upon  the 

and  ijtx^^*  Salamander  privateer  (of  which  the  plaintiff  was  part  owner) 

Merc.  red.  from  the  Downs  to  any  port  or  place  where  fhe  fhould  fail 

4th  edit.  3o».  £^j^  ^j^^^^  months  from  the  ift  of  Decenther  1744,  interefl  or 

no  interejly  free  from  average,  and  without  benefit  of  fal- 
vage  \  the  infurance  was  againfl  fuch  perils  as  are  ufually 
mentioned  in  policies  :  the  breach  afligned  is,  that  the  S^- 
amander  was  taken  by  a  French  Ihip  of  war  within  the 
three  months,  and  was  wholly  loft,  whereby  fhe  could  not 
profecute  her  voyage  or  cruife.     The  jury  found  a  fpecial 

verdi£^» 
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vcrdiA,  ftating,  that  the  Salamander  was  taken  by  a  French  C  P  A  P. 
(hip  of  war  within  the  three  months;  that  117  of  her  ,  j^^  , 
men  were  taken  out  of  her,  and  carried  into  France^  and 
Jicr  guns  taken  out,  and  that  (he  remained  in  the  pofleflion 
of  the  enemy  from  four  o'clock  in  the  afternoon  of  the  2d 
of  February  till  five  o'clock  in  the  afternoon  of  the  5th  of 
February ;  that  before  fhe  was  carried  into  any  port,  (he 
was  retaken  by  an  EngUJb  privateer,  and  by  the  captain  of 
the  privateer  kept  eight  days  upon  the  high  feas  without 
falling,  and  at  the  end  of  eight  days  the.  captain  of  the 
privateer  took  a  French  prize,  and,  together  with  her  and 
the  Salamander^  endeavoured  to  come  into  fome  Englijh 
port,  but  the  wind  not  permitting,  he  carried  them  into 
Lybon  /  that  the  Salamander  remains  there  for  the  benefit 
of  thofe  to  whom  (he  belongs ;  that  the  plaintiff  is  intc-  C  75  3 
relied,  exceeding  the  fum  infured  \  that  the  ihip  was  pre- 
vented from  finifhing  her  three  months  cruife  by  the  cap- 
,tttre,  but  that  {he .  was  a  living  (hip  at  the  end  of  three 
months  \  that  Li/bon  is  a  neutral  port  ^  that  the  mailer  of  .  , 

the  privateer  obtained  a  decree  in  the  Court  of  Admiralty  at 
Gibraltar y  that  the  (hip  fliould  be  reftored  to  the  owner85 
on  payment  of  one  third  part  for  falvage. 

Lord  Chief  Juftice  Lee^  after  two  arguments,  delivered 
the  unanimous  opinion  of  the  whole  court :— *'  The  queftioh 
is,  whether  the  capture  of  this  (hip,  which  was  never  car- 
ried infra  prafidia  koflis  before  (he  was  retaken,  and  upon 
the  matter  as  found  by  the  verdifl:,  (hall  be  confidered  as  a 
total  lo(s,  fo  as  to  entitle  the  infured  to  recover  the  whole 
fum  infured.  And  although  by  the  civil  law  it  may  not 
perhaps  be  adjudged  a  total  lofs,  yet  the  rules  of  that  law 
are  not  to.  govern  us,  but  we  miift  give  our  judgment  ac- 
cording to  the  common  law  of  England^  and  upon  this 
agreement  between  the  parties,  whofe  intention  appear#y 
and  muft  guide  us.  By  the  civil  la,w,  there  mull  he  a  total 
lofs  to  entitle  the  affurcd  to  recover,  but  the  policy  in  thU 
cafe  extends  to  captures  and  other  accidents.  The  meaning 
of  the  parties  here  is  plain  ;  the  infured  paid  his  premium 

in 
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It  « 

CHAP,  in  confidcr:jtion  of  the  infurer*$  undertaking,  that  the  JjA 
.  y^  ,  amander  Ihould  cri^ifc  fafcly  during  three  months  ;  the  jury 
•'^'''  ~  have  found  that  flie  was  difabled  from  profecutiug  her  cruiic 
for  three  months.  Wc  arc  all  of  opinion  for  the  plaintif!^ 
and  that  this  is  not  an  average,  but  a  total  lofs  to  the  in- 
fured :  the  infijrance  is  to  be  underftpod  for  the  voyage  of 
three  months,  an4  in  cpmn^on  fenfe  if  cannot  be  otherwife  j 
fo  that  as  foon  as  the  voyace  i^  broken  or  interrupted,  it 
is  at  an  end.  S^ifety  during  the  three  months  is  what  is 
meant  j  bat  it  appears  that  the  {hip. was  takipn  and  detained 
y/ithin  that  time^  and  that  the  plaintiff  w^s  hindered  in 
Lis  cruife  \  and  this,  by  our  law,  is  a  total  lofs  to  the 
plaintiff.  I  have  avoided ,  faying  any  thing  whether  this 
was  a  prize  or  nof,  a§  having  never  been  carried  infra  pvA" 
'  "  -  ftdia  hojlisy  bccaufe  we  are  all  of  opinion,  that  this  is  a  total 
lofii." .  Judgment  for  the  plaiatifT." 

fecoeer  ▼.  In  the  cafe  of  Spencer  v.  Franco^  the  plaintiff  had  cauied 

l^^Hxr^   himfclf  tp  be  infured  on  .the  Prince  Frederichy  from  Vera 

^cke,  Dec.      Xlri4Z  to  Londotiy  int^rejl  or  no  interejl^  free  of  average,  and 

Merc.  red.       Without  benefit  of  falvage.     The  fliip  was  afterwards  feized 

jl^hcdit.p.3id.  by   order   of  thp  yiperpy   of  Mexicoy   and   the    Spaniards 

£  7^  3     .  turned  her  into  a  man  of  war,  called  the  Saint  Philips  and 

ifent  her  as  commodore,  with  a  fquadron  of  Spanifb  men  pf 

war,   to    fhe   Havannahy  they  having   firft  taken  out  the 

South  Sea  Company's  arinS|  and  ma4e  feyeral  alterations 

in  her,  apd  there  >vas  a  war  between  England  and  Spain^ 

^nd  Gibraltar  was  adlually  bcfieged  \)y  the'  Spaniards,     The 

defendants   prpvfd  the  figning  of  preliminary   articles  of 

peace  ,'tefore  the  feizure  of  tlie  fhip,  ^nd  therefore  infifted, 

that  this  feizure  did   pot  alfer  the  property,  and   confe*^ 

quently  thp  defendants  were'  hqt  liable  :  for  if  tlie  property 

wa5  not  altered',  this  infurance  made  by  the  plaintiff',  >^ho 

'had   no/ fntcreft,   canncjt   bind,  as  nothing  pomes  within 

'  the  policy  but  a  total  lofs  :  and  though  there  bs  thofe  gen* 

*eral  words  in  the  pplicy,  rejirainiy  qr^  detainment  of  priiicesy 

Lord  Chief.  \\i,K\z%  Hardwich   declared,   that  a  war  might 

begin  without  an  a6bual  declaration  or  proclamation,  as  in 

this 
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this  cafe,  by  laying  ficgc  to  Gibraltar^  a  garrifon  town ;  that  CHAP, 
as  a  war  may  begin  by  hoftilities  only,  fo  it*  may  end  by  a  ,  _^^  ^ 
ceflation  of  arms  ;  and  thefe  preliminary  articles  being  figned 
before  the  feizure  of  the  ihip,  and  there  being  a  cefiation  of 
arms,  he  thought  the  (hip  being  taken  afterwards,  not  to 
t>e  a  taking  by  enemies,  unlefs  the  jury  took  the  caption 
to  begin  from  the  time  the  Sot^  Sea  arms  were  feized, 
which  was  before  the  articles :  tnat  fuppofing  the  (hip  not 
taken  by  enemies,  whether  his  detention  for  near  the  fpace 
•4of  a  year  was,  in  this  ibrt  of  policies,  viz.  intereji  or  no 
interefii  a  detention  within  the  policy  \  or  whether  in  fuch 
policies  the  infurers  are'  ever  liable,  but  in  cafe  of  a  total 
lofs ;  and  if  fo,  this  fliip  being  afterwards  reftored,  thex^ 
he  dire£led  the  jury  to  find  for  the  defendants,  which  they 
accordingly  4id* 

In  another  cafe,  the  infurance  was.  on  goods  by  the  Deta  ▼.Dicker,. 
Durjley  galley,  interefi  or  no  intertfi^  at  and  from  Jammca  *  ^^*  **^^ 
to  BriftoL  In  lier  pafTage  (he  was  taken,  by  a  Spant/b  pri- 
vateer, and  carried  into  Mora^  a  port  in  Bpain^  kept  eight 
days,  and  tbea  cut  out  by  an  £ngH/h  ihip.  The  plaintiff 
tnfifted,  that  fhis  infurance,  though  on  goods,  was  to  be 
<K>nGdercd  at  a  wager  on  the  bottom  of  the  ihip ;  and 
therefore  brovght  his  af^ion  for  a  total  lois.  The  de- 
fendant faid,  that  by  the  ftat.  of  13  Geo.  11.  a  4.  the  flap 
is  to  be  reftored  to  the  owners  upon  paying  fatvage,  and 
confequently  this  is  only  an  average  lofs  \  and  the  plaintiff  C  77  3 
can  only  recover  upon  a  total  oae*  Lord  Chief  Juftioe 
Isee  held,  that  the  plaintiff  ought  to  recover :  for  diis  is  a 
wager  upon  a  total  lofs  in  the  voyage,  and  here  has  hap- 
pened one ;  for  being  carried  into  port  and  detained  eight 
fbys  makes  one.  Where  the  policy  is,  '^  interefi  or  no  in^ 
^'  tereftf*  the^  proyifions  cdf  the  a£):  ixi  cafes  of  valued  poli- 
cies cannot  take  place.  The  a£l  does  not  declare  that  the 
property  is  not  gone  by  fuch  a  capture^  but  only  provides 
for  reftoring  the  (hip  to  whom  it  did^  and  fhaU  be  proved 
to  have  belonged.  He  faid,  it  m^hl  be  otherwife,  where 
the  {hip  was  recaptu^fed^  l^efpr^  k  vas  carried  infra  pnt-^ 

Jiditt^ 
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CHAP,  fidia^  or  in  c^  of  gqods  sduaUy  on  board|  and  vfOjC  « 
,     JYi    I    valued  policy. 

Whitehead  v,  ^  infnrance  was  made  on  the  Dl/ffatch  galley>  interiji 
W»f:^'i749.  ^  ^  intifffi^  free  of  average,  tfc.  from  Jamaica  to  i?i///. 
In  her  voyage  {he  was  taken  by  a  French  privateer,  and 
carried  xo  fiamhurghj  and  after  being  twelve  days  in  the 
hands  of  the  enemyi  ihe  was  retaken  by  an  Englijb  {hip* 
and  brought  to  Lond^n^  where  ihe  was  adjudged  to  be 
r^ored  ^o  the  owner,  paying  .falvage.  The  4)wner  fold* 
l>he  ibip,  aild  paid  the  falvgge.  An  a£tion  beic^  brought 
on  the  policy,  it  was  held  to  be  a  lofs  of  the  voyage  ^  and 
a  yerdid  was  giv>en  accordingly. 

Thefe  cafes  have  been  laid  before  the  reader,  without 
^ny  comments,  except  fuch  as  have  occurred  from  time  to 
^ime  to  Lord  Mamfaidj  as  he  haa  had  occafion  to  mention 
them  \  ^nd  it  was  the  \t&  nec^apy  to  obferve  upon  each 
particular  cafe,  as  one  general  obfipzvation  is. applicable  to 
itll,  namely,  that  they  were  not  policies  upon  real  inter^^ 
Let  it  fuffice  then  ito  repeat,  that,  Bt  this  day^in  cai^  of 
cajptanrcl,  the -underwriter  :ie  immediately  nfpoaafible  to 'the 
infured.  But  if  the  ihip  be  recovered  "before  a  demand  fof 
indemnity,  the  infurer.is  only  liable  for  the  amount  3af  the 
}9fs  a£lua]ly.'  fuftained  at  the  time  of  the  demand :  or  if  the 
fliip  be  reftored  at  any  time  fubfequent  to  die  payment  by 
the  underwriter,  he  (hall  then  ifaind  in  the  place  of  the 
hifiu«4i  and  receiye  all  the  benefits  and  advonUges  refult-* 
ing  from  fuch  reftitution.  All  thefe  reguhdons  certainly 
have  their  foundation  in^thei^at  princ^>le8  of  equity  and 
jttftioe.)  an  obfervatioa  wliich  muft  be  obvious  to  every 
one  who  recoUedis,  that  a  policy  pf  infurapce  is  nothing 
liiore  dian  -a  cont|a£t  of  indemnity. 

[  77  tf  ]        3ef^t«  the  fubjifl:  of>:^ptnEe  and  recapture  is  ck>fed,  it 

3SGcani.      mayvbe  pfo^r  to  mention,  that  by  the  iatc  prize  a£l,  if  a 

*^*       (hip  >tre  retaken  before 'file  has.  been  carried  into  an  cnc-» 

my's  port,  it  (hall  be  lawful  .for  her,  with  coufcnt  of  the 

rccaptors. 


AND   HETENTION   OF   PRINCES.  79^ 

fecaptorsy  to  .profecute  her  voyage,  and  it  (ball  not  be 
tieccfhry  for  the  recaptors  to  proceed  to  an  adjudication 
till  fix  months,  or  till  her  return  to  the  port  from  which 
fhc  failed ;  and  it  Ihall  be  lawful  for  the  maftcrt  owners, 
iffc.  with  confent  of  the  recaptors,  to  unliver  and  difpofe 
of  the  cargo  before  adjudication :  and  in  cafe  the  vefle} 
Ihall  not  return  diredly  to  the  port  from  wl^ch  (be  failed* 
or  the  recaptors  flisdi  hai^e  had  no  opportunity  of  .prpceed* 
ing  to  adjudication  within  the  fix  months,  on  account  of  . 
the  abfence  of  the  faid  vefiel,  the  Court  of  Adn^ralty  fhall, 
at  the  inftance  of  the  recaptors,  decree  reftitution  to  the 
former  owners,  paying  fajvage,  upon  fuch  evidence  as  to 
the  faid  court,  under  all  the  circumftances  of  the  cafis, 
(hall  appear  reafonable,  the  expenfe  of  fuch  proceeding 
i:iot  to  expeed  the  fum  of  fourteen  pounds. 

Having  thus  endeavoured  to  explain  the  nature  of  cap-  T  78  ]| 
lures  by  an  enemy,  as  far  as  they  afied  the  fubjeA  of  in» 
furances,  I  proceed  noyr  to  treat  of  lofles  arifing  from 
anotlier  fpecies  of  capture,  nainely,  by  detention  $  a  part 
of  our  inquiry  which  will  not  demand  a  long  or  tedious 
difcuffion*  The  underwriter,  by  the  exprefs  terms  of  his 
contra^,  is  anfwerable  for  all  Ipfs  or  damage  arifing  to 
the  infured,  *^  by  tke  arrefts^  rejtratnisy  pmd  itimnmepU  ,<f 
*'  all kingSy  princes^  and  fet^fof  pfbfa  natlm^^^f^m^  ar 
^*  quality  whaifieverP 

The  only  queftion  then  is^  what  ihall  be-confidered  a^ 
fuch  detention  :  and  indeed  the  words  ufed  are  fo  large 
and  comprehenfive,  as  hardly  to  admit  of  a  doubt  even 
upon  that  head*  The  learned  Rkc^s  is  of  opinion  *'  utji  Rocmtdeailcc. 
^  mtras  capia  a  pQieftati^  feu  judi^e  juJHthm  qdmitnflran$f  Wot.  54. 
^'  in  illo  kcOi  out  a  pcpuhy  mut  ^ab  alid  quimnque  ptrfcnS 
**  per  vim,  abfque  pretii  fJutione^  Unentur  effimrja^^res  fik' 
*^  vere  ^inu^nem  dotninit  tnerctum^  ffiSti  prius  per  dmims 
^'  mercium  cejjione  ad  beneficium  ajjieura^orum  pro  recuperan^ 
^  dis  illis  mereihusy  vel  pretto  ipforum  a  c^ientibus/*  In 
fHOtother  place 'he  fays,  *^  Regis  ts^  principis  faSittn  connume^  NoL6f. 

•*  ratur 
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CHAP,  •^  ratur  inter  cafus  firtuitas  t  ideoji  rex  ei  princeps  retineant 
w  ffavem  oneratam  frumento  ex  caufi  penuria^  quapropter 
^'  navh  nm  potuerit  frumenfa  aj^rtare  ad  locum  deftinatum^ 
f^  Uneniur  ajjecuratarfs!* 

Malyne  zxo,  Mahjfte  lays  down  the  law  to  be,  that  the  infurers  are 
Sable  for  all  lefles  by  ttrfrefts,  detainmentSj  (5XV.  happening 
l>oth  in  time  of  war  and  peace,  committed  by  the  public 

a  Burr.  696,     authority  of  princes.      And  Lord  Mansfield  has  faid,  that 

.  ihe  infured  may  abandon  in  cafe  merely  of  an  arreft  or 

embargo   by   a  prince,  not  an  enemy;  and  confequently 

fuch  an  arreft  is  a  lofs  within  the  meaning  of  the  word 

detention^ 

Ncfbitt  an4  What  the  word  ^^peopUy*  in  this  claufc  of  a  policy  of 
rISr**  ^  infurance,  means,  has  lately  been  judicially  fettled  in  a 
4T£r£^.  7^3,  cafe,  where  the  declaration  claimed  a  loft  of  corn>  occa- 
fioned  by  the  unlawful  arrffly  reftratni^  and  deter^n  of  peo^ 
pie  to  the  plaintiffs  unknown*  The  fads  upon  this  part  of  &e 
cafe  were,  that  the  {hip  being  forced  into  Bllj  Harbour^  in 
Ireland,  and  a  great  fcarcity  of  corn  happening  to  be  there 
at  that  time,  the  people  came  on  board  in  a  tumultuous 
manner,  took  the  government  'of  the  veflel  from  the  cap- 
tain and  crew,  weighed  her  anchor,  by  which  ihe  drove 
upon  a  i^eef  of  rocks,  and  would  not  leave  her,  till  they 
had  compelled  the  captain  to  fell  almoft  all  the  corn  con- 
Cderably  below  the  invoice  price.  The  vrovdpecple,  it  was 
contended  at  the  bar,  meant  individuals  of  a  sation  as 
oppofed  to  magiftrates  or  rulers. 

.  Lord  Kenyon,--^*^  That  which  happened  in  this  cafe  does 
jkot  fall  within  the  meaning  of  **  arrefts,  reftraints,  and  de« 
"  tainments  of  kings,  princes,  and  people."  The  mean- 
ing of  the  word  people  may  be  difcovered  here  by  the  ao 
companying  words,  nofcitur  aficiis  ;  it  means,  **  the  ruling 
•*  power  of  the  country*^ 

?  Mr.  Jufticc  Butler.''-^^^  I   cannot  agree  with  the  con- 

iiru^Uon  put  at  the  bar  upon  the  word,  people  ;   it  means 

the 
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fhe  ftpreme  power :  the  power  of  the  country ^  whatever  it  may    CHAP. 

be.    This  appears  clear  from  another  part  ojf  the  policy ;    ,    JYi    , 

fpr  where  the  unde^rwriters  infurc  igalnft  the  wrongful  ads 

of  indi\'iduals,  they  delcribc  them  by  the  names  of  *'  pirates^ 

.**  rogufs,  t^i^Vf^  r  ^^^  having  ftate4  all  ^he  ix^dividual  pery    . 

/bns,  againft  whofe  afts  they  engage,  they  mention  other 

rifles,  thofe  pccafioned  by  the  afts  of  **  kings,  princes,  and 

pe9p!e^  of  what  nation,  condirion,  or  quality  foever.*    Thofe 

words,  therefore,  muft  apply  to  nations  in  their  cojleftivc 

capacity/- 

An  embargo  is  an  arreft  laid  on  (hips  or  merchandize  by  X»evM€re.f«d. 
public  authority,  or  a  prohibition  of  ftate  commonly  iflued  4tli  edit  a6o- 
to  prevent  foreign  {hips  from  putting  to  fca  in  time  of  war, 
and  fometimes  alfo  to  exclude  them  from  entering  our  ports. 
This  term  has  alfo  ^  niore  extcnfive  (ignification,  for  (hips 
are  frequently  detained  to  ferve  a  prince  in  an  expedition, 
and  for  this  end  have  ^heir  loading  takenr  out,  without  any 
regard  to  the  colours  they  bear,  or  the  princes  to  whofe  fub-      [  79  ] 
jc&s  they  belong.    The  legality  of  fttch  a  meafure  has  been  ^ret.  dc  jure 
doubted  by  fome,  but  it  is  certainly  conformable  to  the  law  ».cio.  xi^SL 
of  nations,  for  a  prince  In  diftrefs  to  make  ufe  of  whatever  Com.  «f  o. 
yefiels  he  finds  in  his  ports,  that  may  contribute  to  the  fuo- 
cefs  of  h!§  cnterprife.'    Embargoes  laid  on  {hipping 'in  die 
ports  of  Great  Britainj  by  royal  proclamation,  in  time  of  woTy 
are  ilri£ily  legal,  and  will  be  equally  binding,  as  an  z€t  of 
parliament,  becaufe  fuch  a  proclamation  is  founded  on  a 
prior  law,  namely^,  that  the  king  may  prohibit  any  of  his-Aib- 
je£b  from  leaving  the  realm.     But  in  times  of  peace  the 
power  of  the  king  of  Great  Britain  to  lay  fuch  reltraints 
is  doubtful ;  and  therefore  where  fuch  a  proclamation  iflued 
in  the  year  1 766,  againft  the  words  of  a  ftatute  then  in 
force,  although  abfoli^tely  neceflary  for  the  prevention  of  a 
dearth  in  this  country,  it  was  thought  prudent  to  procure  an  7  Gca  ULc  7. 
aft  of  the  legiflature  to  indemnify  thofe  who  advifed,  or 
wiio  acted  under^  that  proclamation* 

In  cafe  of  detention  by  a  foreign  power,  which  in  time  of  i  Mafcns  67. 
Var  may  have  feized  a  neutral  (hip  at  fea,  and  carried  it  into 

port 


7f  O*   LOOSES   BY  CAPTURE 

.      '         .  .       . 

CHAP,  port  to  be  fearched  for  enemy's  property,  all  the  charge^ 
confequent  thereon  mud  be  borne  by  the  underwriter :  and 
whatever  coils  may  arif«  ixom  ^n  improper  detention^  muft 
always  fall  upon  them. 

Saloucci  ▼.  This  wa?  held  by  WHUst  AJhburft^  and  BuUer^  juftxces,  iq 

Tohnfon^  R-  ^  ablciicc  of  Lotd  Mansfield^  in  a  cafe,  the  circnmftances  of 
which  are  as  follows:  It  was  an  infurance  on  the  (hip 
ThettT^  a  neutral  fhip ;  and  upon  the  trial,  a  fpecial  cafe  was 
refcrved  for  the  opinion  of  the  court,  ftating,  that  the 
plaintii!^  we?«  Tufcan  fub}e£ts,  rcfidcnt  at  Leghorn^  fole  oditx* 
ers  of  the  fliip  Thetis^  which  failed  from  Leghorn^  and  was 
captured  by  a  Spanijh  jQiip  oflF  the  coaft  of  Barbary^  with  neu- 
tral goods  on  board,  configned  to  London,  She  was  con- 
demned as  prize  in  the  court  of  Vice  Admiralty  in  Spain^ 
which  fentence  was  reverfed  ^  but  upon  another  appeal  to 
a  fuperior  court,  the  latter  fentence  was  alfo  reverfed^  and 
ihe  former  confirmed.  The  grounds  of  condenmation  were 
:    .  .  two  :  i(l»  That  the  0np  Thetis  refuTed  to  be  fearchedt  and 

reGfted  with  force,  haying  fired  at  the  Sfani/i  (hip :  adiy. 
That  file  had  no  chartg:  party  on  board*  The  captain  of 
t  80  3  the  5rA^;/  anfwered  thefe  two  grounds  ;  ift,  that  he  refitted 
jand  f^rcd,  becaufe  the  Spaniard  hailed  him  under  falfe  co- 
lours :  adly.  that  he  had  taken  the  goods  on  board  by  the 
piece,  and  had  not  freighted  his  (Iiip  to  any  individual  j  in 
which  cafe  a  manifefto  was  fufficient  without  a  charter  party. 
The  fentence  of  the  laft  court  of  appeal,  although  it  con^ 
demns,  admits  the  neutrality,  for  it  ftates  the  re0el  to  be  '*  # 
'*  Tujcan  jbip!^  The  laft  ground  relative  to  the  charter 
party  was  not  infifted  upon.  Upon  the  other,  the  three 
Jcatned  judges  above  mentioned  were  of  opinion,  that  a 
neutral  fhip  is  not  obliged^ to  fiop  to  be  fearched ;  that  the 
captain  had  not  been  guilty  of  barratry  j  that  the  fearcher 
ftops  a  neutral  fhip  at  his  peril  \  that  this  was  to  be  con- 
fidered  as  a  cafe  of  improper  detention,  and  confequentlj 
that  the  plaintifi^  upon  tlis  policy  was  entitled  to  recover. 

But 


f 
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But   though   an   underwriter  is  liable   for  all  damage   CHAP* 
arifing  to  the  owner  of  the  (hip  or  ^oods  from  the  reftraint 
or  detention  of  princes,  yet  that  rule  (hall  not  be  extended 
to  cafes  where  the  infured  (hall  navigate  againft  the  laws  of 
.thofe  countries,  in  the  ports  of  which  he  may  chance  to  be 
detained,  or  to  cafes  where  there  (hall  be  a  feizure  for  non-- 
payment of  cuftoms.    This  was  fo  ruled  by  Lord  Commif-  %  Vera.  176. 
^QXicT  Huichins  in  Chancery,  in  the  year  1690;  and  the 
reafon  of  it  is  obvious,  becaufe  there  is  a  grofs  fraud  on  the 
piart  of  the  owner  of  the  property  infured  ;  and  no  man 
(hall  take  advantage  of  his  own  mifcondu£l.    If  indeed  any 
of  tliofe  2€te  were  committed  by  the  mafter  of  the  (hip,  with- 
out the  knowledge  of  the  infured,  the  underwriter  would  be 
Itable,  if  not  for  lofies  by  detention,  at  leaft  for  a  lofs  by  the  Vide  the  not' 
^barratry  of  the  mafter,  to  which  fuch  con^ttfl  would  moft  ^^P*^- 
certainly  aitlount. 

It  has  been  a  queftion,  whether  thd  infurers  are  liable  for 
the  payment  of  damage  arifing  by  the  detention  or  feizure 
of  fliips  by  the  government  of  the  country,  in  whofe  p6rt8 
the  (hip  loads.  Till  lately  there  was  only  ofie  common  law 
cafe  where  this  point  was  exprefsly  in  ilTue,  and  that  Was 
not  decided. 

In  evidence  upon  the  trial  in  an  a£lion  upon  a  policy  of  Grcenv.Yowi^ 
infiirance,  the  cafe  appeared  to  be,  that  the  infurer  agreed  l^'^^J^^' 
to  infure  the  (hip  from  her  arrival  at  »  in  Jamaica      r  81  1 

during  her  voyage  to  London  ;  and  an  embargo  was  laid  upon 
the  fliip,  by  the  government ;  who  afterwards  fcized  the 
(hip,  convertod  her  into  a  fire-fhip,  and  offered  to  pay  the 
owners.  The  queftion  was,  if  this  would  excufe  the  in«* 
furers  ?  Holt^  Chief  Juftice,  feemed  to  incline,  that  it  would 
not,  and  that  this  was  within  the  words,  detention  of  princes^ 
ts^c.  but  he  gave  no  abfolute  opinion,  the  caufip  having  been 
referred  to  three  of  the  jury, 

The  very  general  words  made  ufe  of  in  policies  go  to  fupt 
f oit  the  id«a  entertained  by  Lor4  fJolti  a;id  although  til} 

lateljr 


it  or  toasES  by  capture 

* 

C  H  A  P»  lately  there  was  no  cafe  where  this  point  was  exprefsly  c<yn^ 
,   JX:_    »    fidered,  yet  it  feems  to  have,  boen  taken  as  fettled  in  many 

Videaiitc,p.54.  cafes^  which  havc  come  before  the  court.  One  inftancc 
immedkiteiy  occurs,  in  the  cafe  of  Robert/on  v.  Ewer,  which 
was  cited  in  a  former  chapter.'  There  an  embargo  had  been 
laid  by  Lord  Hood  on  all  (hipping  at  Barhadoes  ;  and  it 
does  not  appear  to  have  been  doubled  or  queftioned  at  the 
bar ;  that  the  infurer  was  liable  for  any  lofs  which  might 
have  been  fuftained  by  fuch  detention,  provided  the  lofs  had 

f  Mafciw  176.  happened  to  any  of  the  property  fpecifically  infured.  It  is 
true,  thait  it  is-  declared  by  the  ordinances  of  France^  *^  that 
**  if  any  (hip  be  flopped  by  our  orders  in  any  of  the  porta 
**  of  our  kingdom  before  the  voyage  be  begun,  the  infured  fhall 
**  not,  on  account  of  this  (detention,  abandon  or  cede  their 

ft  Magens  4x7.  ^'  effe^s  to  the  infurers.**  A  (imilar  regulation  is  to  be 
foimd  in  Bilboa,  by  which  it  is  ordained,  '^  that  if  any  fhip 
*^  or  (hips  infured,  with  or  without  goods,  (hall  be  detained 
*'  by  his  majefty's  orders  in  the  ports  of  tliefe  kingdoms  of 
**  ipahi,  before  tie  commencement  of  the  voyage  fie  is  bound  oHp 
*^  it  (hall  be  judged  that  no  ccflion  can  be  made  of  them, 
*^  but  rather  the  infurancd  in  fuch  cafe  ought  to  be  heli 
*^  nuil."  If  thefe  ordinances,  when  they  ufe  the  words, 
*^  commencement  of  the  voyage,*^  mean  commencement 
of  tJie  rifk  infured,  they  agree  with  the  laws  of  England  (a)  ; 
becauie  the  underwriter  can  never  be  anfwerable  for  any 
thing  happening  before  that  period  :  but  when  the  rilk  in- 
fured is  **  at  and  from,^  if  the  (hip  be  detained  in  the  load- 
ing port,  by  order  of  th«  (late,  before  her  departure  for  the 
voyage,  but  after  the  rifk  commenced,  the  infurer  by  our  law 
is  liable  for  the  damage  occafioned  by  fuch  detention,  as  the 
r  81  a  ]  ^^I'cls  in  the  policy  do  in  themfelves  import  no  redriflion  to 
redraints  and  embargoes  by  foreign  or  hoftile  powers 
only. 

This 

(«}  The  French  policies  on  the  (hip  always  attach  only  from  the  d^y 
the  (hip  fails,  unleft  the  parties  vary  the  general  role  by  a  particular  agrec« 
meat    See  the  ordinances  in  %  Magens  i6S,  X69, 
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This  qucftion  came  on  lately  for  confidcration  in  the  c  H  A  P* 
court  of  King's  Bench ;  and  was  unanimouffly  decided  in  ^  j^  i 
favour  of  the  afTured,  after  two  arguments  at  the  bar-  But  RolJ^TviMc 
the  learned  judges  defired  not  to  be  aonfidered  a*  deciding  "vcry  fuller  re 
upon  the  cffefl  of  an  embargo  laid  on  by  our  own  fovcreign  ^^^-^a^x, 
upon  (hips  loadbig  in  this  country^  The  queftion  came  be- 
fore the  court  upon  a  fpecial  cafe  r^erved  for  ils  opinion^ 
upon  the  trial  of  an  a£iion  on  a  policy  of  infurance  on 
three  (hips,  the  Adelaidiy  AdeUf  and  ViBory  their  ftores, 
boats,  and  fifliing  materials^  is^c,  upon  two  of  them  at  and 
from  U Orient^  and  upon  the  third,  at  and  from  and  after  her 
arrival  at  VOrient,  and  on  all  of  them,  '*  to  all  port6,  feas, 
'^  and  places  whatfoeyer,  beyond  and  on  this  fide  the  Capes 
^'  of  Good  Hope  and  Horn^  on  the  foutliem  whale  and  feat 
^*  filhery  and  trade,  and  until  the  (hip's  arrival  back  at 
<'  V Orient.^  The  lofs  is-  ftated  by  the  declaratbn  to  have 
happened  by  the  (hips  and  their  ffores  and  provifions  being,  by . 
authority  of  certain  perfons  exercifing  the  powers  of  govern- 
ment in  France^  at  Port  Louis  with  refpe£l  to  one,  and  at 
JJ Orient  with  refpe£t  to  the  two  others,  arrefted  and  re- 
ftrained  from  furf her  pro(ecuting  their  voyages,  and  that  they 
had  thence  hitherto  been  prevented  and  redrained  therefrom 
under  and  by  virtue  of  fuch  reftraint.  The  cafe  ftated  that 
the  (hip  Adelaide  failed  from  the  port  of  VOrient  on  the 
vojrage  infured,  but  was  obliged  to  put  back  by  ftrefs  of  wea- 
ther into  Port  Louis ;  and  whilft  (he  lay  there,  and  the 
(hips  Adele  and  VOlor  Urere  preparing  for  the  voyages  in  the 
policies  mentioned,  and  before  the  neceiTary  pafTports  and 
clearances  could  be  obtained,  on  the  5th  Feburaty  1793,  an 
embargo  was  laid  on  all  vzSt]s  in  thofe  ports.  That  the 
Adelaide  was  brought  back  to  V  Orient j  and  the  perifhable 
ftores  of  all  the  three  (hips  fold  j  and  tlie  faid  three  vefTels 
with  the  reft  of  the  ftores  now  remain  at  VOrienty  under 
tlie  embargo,  which  has  continued  ever  (incc  on  all  (hips 
deftined  on  long  voyages  ;  and  none  have  (ince  been  permit- 
ted to  fail,  except  thofe  in  government  fervice  or  upon  fliort 
coafting  voyages.  The  Adele  and  VlElor  had  entered  out- 
wards upon  the  voyages  infured,  when  the  embargo  came  •, 

and 
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CHAP,    and  that  sdone  prevcftled  tlie  (Kips  from  failing.    That  notice 
jy^  ,  of  abandonnujnt  was  given  to  the  underwriters  on   27tb' 
Feb.  T793i  ^^  ^  ^^^^'  ^^^  claimed  \  and  the  like  notice  and 
claim  were  repeated  in  Auguft  179}  {a)* 

hoti,  Mlenyofi."^^^  1  iuvt  looked  into  afl  the  c^fes  which 
have  been  cited,  and  I  have  alfo  eonfidered  the  paflages  col- 
le£!ed  from  foreign  writers,  and  the  moft  refpe&abte  of 
them  leeffe  to  me  to  coincide  with  the  conftruftion,  which 
an  Englijh  court  of  juftice  would  put  Upon  fiich  an  mftru-^ 
Ihent  a»  the  prefent.  This  plaintiff  is  under  no  difabHitj^ 
to  fue,  and  the  defendant  has  entered  into  an  engagement 
to  indemnif]^  him  againfl  arrefts,  rtftramis,  and  detainments 
of  all  kings,  princes^  and  people,  of  what  nation,  oon£tion, 
or  quality  foeTer^.  By  this  peril,  the  (hip  has  been  detained 
rfear  three  years,  and  the  vopge  is  defeated  :  but  the  plain^ 
tiff  is  to  be  told  this  is  not  a  lofs  within  the  policy^  Na 
common  man  reading  the  words  of  the  policy  could  doubt 
upon  the  queftion :  and  it  is  by  artificial  reafoning  only 
coIle£led  by  great  reading  fi^om  forergh  authors  that  hit 
claim  can  be  repelled.  Bt^t  in  truth,  when  examined,  the 
rfefearch  turns  out  to  be^U  one  way,  and  that  is  in  favour 
of  the  plaintiff.  Roccus^  JLt  Guidofty  Green  v.  liungy  from 
Lord' Rajmortd,  are  all  one  way  :  and  although  Lord  Holt  i9 
faid  not  to  have  given  an  aHfblute  opinion,  every  thing  that 
fell  in  judgment  from  that  great  man  is  defoocing  of  the 
higheft  attention.  Lord  Mansfield  too  has  given  an  opinion 
upon  the  very  point  (a  Burr.  696,  and  ante,  p.  78  v)  and 
when  to  this  current  of  authorities  we  add  the  words  of  the 
policy  itfelf,  it  is  pcrfe£kly  clear.  Suppofe  -^^x  had  been 
declared,  and  the  (hip  had  been  detained  in  port  as  a  prize^ 
could  there  have  been  a  doubt  ?  and  I  can  fee  no  difference 
between  the  cafes*'* 

The 

(tf)  Some  other fa£b  were  ffated ;  Btit  as  the  e^d  of  tEem  was  to  /Iiew  thar 
the  plaintiff  WAS  either  an  alien  enemy,  or  in  partnership  with  an  alien  en- 
emy ;  and  as  the  fa^  did  not  fupport  the  argument  which  was  to  be  raife4 
Upon  them,  and  did  not  form  aa  ingredient  ia  the  judgment  of  the  cour^ 
i  forbear  to.ftate  them. 
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The  Other  judges  dcliTcred  their  opinions  y^n^/iOT,  concur-    CHAP. 
ring  unanimoufly  with  his  Lordfliip  ;  and  there  was  judg- 
ment for  the  plaintiff. 

By  what  has  been  faid  it  appears,  that  before  the  infured 
.can  recover  c^inft  the.  underwriter  in  cafes  of  detention,  he 
muft  firft  abandon  to  the  infurers  his  right,  and  whatever 
claims  he  may  have  to  the  goods  infured.    This  point  will 
*be  fully  treated  of  in  the  chapter  of  abandonment.    It  will 
'be  Cufficient  here  to  remark,  that  in  moft  of  the  countries 
on  the  continent,  the  time  for  abandonment  in  fuch  cafes  is 
^fixed   to  a  limited  period  after  the  event  has  happened. 
In  'Bilboa  and  France  the  ceffion  muft  be  made  within  fix  *  Magcns  175; 
months,-  .if  the  lofs  has  happened  in  any  part  of  Europe;  ^^  ' 
tnd  within  a  year,  if  in  a  more  diftant  country.     A  fimilar  ^  Magens  as* 
regulation  as  to  rime  is  eftabliflied  by  the  ordinances  of  Mid" 
JMurgh  in  Zealand.    By  the  law  of  England^  there  is  no  pofi- 
r'riverule  on  this  fubjed,  confequently  an  infured  has  a 
right -to  abandon  immediately  upon  hearing  of  the  detention. 
But  it  (hould   feem,  that  in  order  to  prevent  the  under-  See  the  cafe  of 
-writers  from  being  harafled,  the  infured  ought  to  make  his  ]^*;c^ft^"h.^. 
ele£iton,  whether  he  will  abandon  or  not,  within  a  reafon-  p.  17  2.  where 
able  time  -,  and  what  that  fhaU  be,  muft  in  general  depend  {^^^^^00(1^- 
•upon  the  ctrcumftances  of  the  eafe.  cd  and  fettled. 
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CHAPTER    THE    FIFTH. 


Of  LoiTes  by  the  Barratry  of  the  Mailer  or  Mariners. 


IT  does  not  feem  to  have  been  any  where  precifely  afcer- 
tained^  from  what  fource  the  term  barratry  has  been  de- 
rived. 

Indeed  the  derivations  of  barratry  have  rather  tended  to 
confoundy  than  to  throw  any  light  upon  the  fubje£): :  for  its 
root  has  been  fo  frequently  altered,  according  to  the  caprice 
of  the  particular  writer,  that  it  is  impoffible  to  decide  which 
is  the  true  one.  The  Engli/b  however,  moft  probably  have 
taken  it  from  the  French,  barrateur,  which  is  to  be  traced  to 
the  Italians  :  but  where  the  latter  found  this  word  is  a  thii^ 
by  no  means  clear. 

Cowp.  154.  Whatever  the  derivation  may  be,  the  word  feems  to  have 

been  originally  introduced  into  commercial  afiairs  by  the  ItaU 
ians,  who  were  the  firft  great  traders  of  the  modem  world. 
In  the  Italian  di£bionary,  the  word  barratrare  means  to  cheat  \ 
and  whatfoever  is  done  by  the  mafter,  amounting  to  a  cheats 
a  fraud,  a  cozening,  or  a  trick,  is  barratry  in  him.  Pofilt* 
ihwaitey  in  bis  didionary  of  trade  and  commerce,  defines  har^ 

I  vol.  p.  ax4.    ratry  thus :  *^  barratry  is  committed  when  the  matter  of  the. 
'^  ihip,  or  the  mariners,  cheat  the  owners,  or  infurers,  wheth- 
'^  er  it  be  by  running  away  with  the  ihip,  finking  her,  de* 

I  vol.  136^  **  ferting  her,  or  embezzling  the  cargo."  In  another  place^ 
the  fame  author  obferves,  '^  one  fpecies  of  barratry  in  a 
''  marine  fenfe  is,  when  the  mafter  of  a  fhip  defrauds  the 
"  owners  or  infurers,  by  carrying  a  (hip  a  courfe  difierent 
'*  from  their  orders."  Thefe  definitions  are  fo  very  com-* 
prehenfive,  that  they  feem  to  take  in  every  cafe  of  bar* 
ratry,  known  to  the  law  of  England^  as  far  as  we  can  col- 
le£t  the  principles  from  the  feveral  cafes  that  have  been  de* 

t  Stra.  ^i.      cided.    From  a  review  of  thofe  cafes,  and  they  arc  but  few, 

it 
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it  appears  that  aay  aft  of  thi  ihafter,  or  of  the  mariners,    CHAP. 

which  is  of  a  crimitial  nature,  or  which  is  grofly  negligent,    ,  ,_yL   1 

tending  to  their  own  benefit,  to  the  prejudice  of  the  owners  ,  stri.  1173. 

of  the  fliip,  without  their  confent  or  privily,  is  barratry.    £"■?■  '*3-    < 
'^'  r         I'  I       TennRep.j»3, 

It  ia  not  ncceffai^,  in  order  to  entitle  the  infured  to  recov-  Cowp.  ijj. 
•r  for  barratry,  that  the  lofs  Oiould  happen  in  the  aU  ef  bar- 
ratry :  that  is,  it  is  immaterial,  whether  it  Cake  place  during 
the  fraudulent  voyage,  or  ajier  the  ihip  has  returned  to  the  reg- 
ular courfe ;  for  the  moment  the  fliip  is  carried  from  its 
right  track  with  an  evil  intent)  barratry  is  committed. 

But  the  lofs,  in  confequSnce  of  the  a£l  of  barratry,  mull  l^k^cr  r, 
happen  during  the  voyage  infured,  and  within  the  time  limited  ^^'^'  '^^ 
by  the  policy,  otherwife  the  underwritet's  arc  difcharged.  Vide  ante,  ch. 
Thus,  if  the  captain  be  guilty  of  barratry  by  fmuggling,  and  *■  P-  3  »■ 
the  fliip  afterwards  arrive  at  the  port  of  deflination,  and  be 
thert  iitoortd  at  anchor  tfuenly-four  hours  in  gooAfafety  j  the  un- 
derwriters arc  not  liable*  if>  after  this,  ihe  fliould  be  feized 
for  that  a£l  of  fmuggltng. 

From  the  above  defcriptions  of  barratry,  it  will  appear, 
that  if  tlie  afl  of  the  captain  be  done  with  a  view  to  the  ben- 
efit of  his  owners,  and  not  to  advance  his  own  private  intcr- 
cl>,  no  barratry  has  been  committed.  I  have  faid,  that  to 
conftitutc  barratry,  Jt  muft  be  without  the  knowledge  or 
confent  of  the  owners ;  becaufe  nothing  can  be  fo  clear  as 
this,  tliat  no  man  can  complain  of  an  a£t  done,  to  which  he 
himfelf  is  a  party.  But  it  is  material  to  confider,  in  what 
I'eiife  the  word  owner  is  to  be  anderftood,  in  this  definition. 
It  has  been  argued,  that  if  A.  be  the  owner  of  a  fliip,  and  Cowptr  154. 
let  it  out  to  B.  as  freighter,  who  infures  it  for  the  voyage  ; 
and  if  the  deviation  be  with  the  knowledge  of  A.  though 
unknown  to  A  the  infurer  is  difcharged.  But  the  court 
over-ruled  that  argument,  and  faid,  that  in  order  to  difcharge 
the  infurei  from  tlic  lofs  by  barratry,  it  mufl  appear,  that  the 
atl  done  was  by  the  confent,  or  with  the  privity  of  the  ovnv- 
cr,  pro  hdc  victf  that  is,  the  freighter,  the  peifon  infured< 

N  a  Thefc 


t-- 
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Thefc  principles  being  advancedi  it  will  now  be  fufBtient 
'to  (hew  that  they  are  fupportcd  and  eftablilhed  by  the  cafes 
which  have  been  decided.     But  before  they  are  quoted,  it 
will  be  proper  to  obferve,  that  by  the  *  pofitive  regulations 
C  85  ]      ^^   Middleburghj  Amflerdamj  Hamburgh^  and  other   coun- 
tries in  Europe^  the  underwriters  are  univerfally  held  to  be 
anfwerable  for  lofles  arifing  by  the  barratry  of  the  mafter 
aMagcn8  73.    or  mariners.     By  the  ordinances  of  Rotterdam^  the  own- 
130.  415.         gj^g  Qf  fl^jpg  j^^g  prohibited  from  making  infurances  againit 

the  barratry  of  the  maftersi  whom  they  themfelves  (hall 
a  Magens  89.  appoint ;  but  they  may  infure  againll  their  negledl,  and 
alfo  againd  the  villainy  of  the  failors,  and  of  fuch  mafters^ 
as  may  happen  to  fucceed  to  the  command  of  the  ihip  in 
foreign  parts,  without  the  knowledge  of  the  owners,  on 
'  account  of  the  deceafe  or  abfence  of  the  mafter  originally 
appointed.  No  fuch  rule  prevails  in  the  law  of  £^^&/i J ; 
l>ut  the  infurer  undertakes  generally  an4  by  exprefs  words 
inferred  in  the  policy,  to  indemnify  the  owner  bf  the  Ihip 
•or  cargo  againft  all  lofles' which  he  may  liappen  to  fuflain 
by  the  barratry  of  the  rhafter  or  mariners,  even  thougli 
the  mafter  fliould  have  been  appointed  by  himfelf :  a  cir- 
ciimftance  which  is  rather  lingular,  for  the  Infurer  to  un- 
dertake for  the  condu£l  of  a  man  whom  he  can  neither  ap- 
point nor  difmifs. 

Kni^t  T.  In  an  a£lion  upon  the  cafe  on  a  policy  of  infurance^  on 

a  Ld^R?^     the  (hip  Riga  Merchant  "  at  and  from  Port  Mahon  to  Lon^ 

t549.  **A«,  againft  the  barratry  of  the   mafter   (among   other 

I  Sira.  5S1.      «c  things,)  and  all  other  damages,  dangers,  and*  misfortunes 

"  which  fhould  happen,  to  the  prejudice  and  damage  of  the 

*'  faid  fliip,"  the  breach  afligned  in  the  declaration  was  the 

lofs  of  the  fliip  "  hj  the  fraud  and  negligenci^  bf  the  mafter. 

The  plaintiff  had  judgment  in  the  court  of  Common  Pleas. 

The  defendant  brought  a  wxijt  of  error,  and  if  was  contended 

by   his  counfel,   that  the  words,  '^ fraud  and  negUgence^ 

ufed  in  the  declaration,  were  more  general  than  the  word 

barratry ;  and  that  the  breach  ihould  have  been  exprefs,  that 

the  (hip  was  loft  by  the  barratry  of  the  mafter  :  that  if  the 

word 
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word  barratry  dp  import   fraud,   yet  it   does  not  import    C  H^  A  P. 
negleA  $  and  the  fa£l  here  alleged  is,  that  the   {hip  was 
loft  hj  the  fraud  and  negligence  of  the  mafler. 


But  the  court  were  unanimoufly  of  opinion,  that  there 
was  no  occafion  to  aver  the  fa£^  in  the  very  words  of  the 
policy ;  but  that  if  the  fadl  alleged  came  within  the  meaning 
of  the  words  in  the  policy,  it  would  be  fufficient.  Barra- 
try imports  fraud ;  and  he  that  commits  a  fraud,  may  prop-  [  8d  ] 
erly  be  faid  to  be  guilty  of  a  negle£k,  viz.  of  his  duty* 
Barratry  of  a  mafter  is  not  to  be  confined  to  the  mafter's 
running  away  with  the  fliip  ;  but  it  extends  to  any « fraud 
of  the  mailer.  The  end  of  infuring  is  to  be  fafe  in  all 
events  ;  and,  it  would  be  very  prejudicial  if  we  were  to 
make  loopholes  to  get  out  of  thefe  policies.  The  judgment 
was  affirmed. 

» 

In  another  cafe,  the  ihip  the  Gothick  Lyon  being  adver-  Stammav. 
tifed  to  go  to  MarfnlUs^  goods  were  (hipped  en  board  her  ^^^^ 
on  behalf  of  the  plaintiff  \  and  a  bill  of  lading  was  figned 
by  the  mafter,  whereby  he  imdertook  to  go  ftraight  to  Mar- 
ftillesy  and  the  defendant  underwrote  a  policy  from  FaU 
tmuth  (where  the  goods  were  taken  in)  to  Marfeilles.  Be* 
fore  the  Qiip  departed  from  the  port  of  London^  another 
advert!  fement  \^as  publiflied  foxL  goods  to  Genooy  Leghorn^ 
and  Naples  i  and  the  plaintiff's  agent  was  told,  that  it  was 
intended  to  go  to  thofe  ports  firft,  and  then  come  back  to 
Marfeilles ;  but  h^  infifted  that  his  bargain  was  to  go  di« 
reStly  to  Marfeilles  i  and,  he  would  not  confent  to  let  her 
pafs  by  Marfeilles^  or  alter  his  infurance. 

♦ 

# 

The  fliip,  however,  did  pafs  by  Marfeilles  ;  and  after  de- 
livering her  cargo  at  the  other  ports,  fet  out  on  her  return 
for  Marfeilles  with  the  plaintifPs  goods  ;  but  in  a  voyage 
thither,  was  blown  up  in  an  engagement  with  a  Spani/b 
fliip.  In  an  a£tion  upon  the  policy,  the  breach  afligned 
was  a  lofs  by  the  barratry  of  the  mafter. 

Lord 
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Lord  Chief  Juftice  1^4  told  the  jury,  that  this  vpyagc, 
being  againft  the  exprefs  agreement  to  go  firft  to  MarfeitUs^ 
feemed  to  be  more  than  a  cpmmon  deviation,  as  it  was  a 
formed  defign  tq  deceive  the  contraftor.  Jle  compared  it 
to  the  cafe  of  failing  out  of  port  without  paying  the  duties^ 
whereby  the  fliip  was  fubjefled  to  forfeiture,  and  which 
has  been  held  to  be  barratry. 

The  jury  (laid  out  fome  time,  and  upon  their  retumj^ 
afked  the  Chief  Juftice,  *^  Whether,  if  the  matter  were  to 
have  no  benefit  to  himfelf  by  pafling  by  Marfeillesy  and 
went  only  to  the  other  places  firft  for  the  benefit  of  his 
owners^  that  would  be  barratry  ?"  an4  the  Chief  Juftice 
paving  anfwer^d,  '*  No,"  tliey  found  for  the  defendant, 

•      •  •  *  • 

f  87  3  A  new  trial  being  moved  for,  the  cafe  was  argued  5  and 

all  the  j  Ridges  of  the  King*§  Bench  were  of  opinionj  that 
the  verdift  was  right :  for  the  mafter  has  a£(ed  corififtent 
with  his  duty  to  hi^  owners  5  and  the  plaintifi^s  agent  kne\v 
of  the  intended  alteration  before  the  goods  were  put  on 
board,  and  might  have  refufed  to  (hip  them,  or  have  al-: 
tered  the  infurance.  The  court  alfo  held,  that  to  conftitute 
barratry,  there  muft  be  (omething  of  ^  criminal  nature,  a% 
well  as  a  breach  of  contraft  5  and,  that  as  the  breach  was 
afligned  upon  the  barratry  only,  it  wa$  not  fupported  by  the 
evidence.    So  the  defendant  had  judgment* 

Elton  V.  I^  Sir  John  Sirangeh  Reports  we  find  another,  cafe  upon 

Brogddt.  the  fubjeft  of  barratry.      The  fhip  Mediterranean  went  to 

^'  fea  in  the  merchants'  fervice,  having  alft)  a  letter  of  marque ; 
and  was  infured  by  the  defendant,  being  bound  from  Briftol 
to  Neiifoundland,  In  her  voyage  (he  tpok  a  prize,  returneij 
with  it  to  Bri/loly  and  received  back  a  proportionable  part 
of  the  premium.  Another  policy  was  then  made,  and  the 
(liip  fet  out,  the  captain  having  firft  received  exprefs  orders 
from  the  owners  that  if  he  took  another  prize,  he  fliould 
put  fome  hands  on  board  fuch  prize,  and  fend  her  to  Briftol  ^ 
tut  that  the  fliip  in  gueftion  fliould  proceed  with  the  mer- 
chant*^ 
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cfaant^s  goods.     Another  prize  was  taken  in  the  due  courfe    C  R  A  P« 

of  the  voyage;  and  the  captain  gave  orders  to  fome  of  the 

crew  to  carry  the  prize  to  Bri/iol,  and  defigned  to  go  on  to 

Newfoundland :  but  the  crew  oppofed  him,  and  infifted  that 

he  £bould  go  back,  though  he  acquainted  them  with  his 

orders  :  upon  which  he  was  forced  to  fubmit,  and,  on  his 

return,  his  own  fliip  was  captured,  but  the  prize  got  in 

fafe. 

In  an  aflion  againft  the  infurers,  it  vras  infifted,  that 
^is  was  fuch  a  deviation  as  difcharged  them.  But  Lord 
Chief  Juftice  Lee  and  the  jury  held,  that  this  deviation 
was  excufed  by  the  force  upon  the  mafter,  which  he  could 
not  refift,  and  therefore  fell  within  the  plea  of  necelEty, 
which  had  always  been  allowed.  The  plaintiffs  counfel 
thought  it  was  barratry ;  but  the  Chief  Juftice  was  of  opin- 
ion, that  it  did  not  amount  to  that,  as  the  (hip  was  not 
run  away  with,  in  order  to  defraud  the  owners.  But  as 
this  was  a  cafe  not  of  wilful  deviation,  but  of  a  deviation 
through  neceiBty  ;  (he  infurers  were  held  to  be  anfwerable, 
wd  the  plaintiff  had  a  verdiA  for  the  fum  infured. 

Thefe  are  all  the  common  law  cafes,  which  are  to  be     [883. 
found  on  the  fubje£t  of  barratry,  during  a  long  feries  of 
years,  viz,  from  the  firft  origin  of  infurances,  till  the  year 
1774,  when  a  cafe  arofe,  in  which  all  the  do£lrine  on  this 
head  was  fuUy  confidered, 

It  was  an  a^ion  on  a  policy  of  infurance  upon  goods  on  Valkjoiuid 
board  the  Thomas  and  Mattbew,  from  London  to  Seville.  ^^^  ^* 
The  policy  was  made  in  the  common  form,  witli  liberty  cowp.  iL  143. 
to  touch  at  any  ports  or  places,  isfc.    The  lofs  was  affigned 
difierent  ways  in  the  declaration  1  Firft,  by  ftorms  and  per- 
ils of  the   fea,  in  confequence  of  which,  tlie   fliip  was 
obliged  to  go  to  Dartmouth  to  be  repaired ;   and,  that  af- 
terwards a  further  lofs  happened  by  ftorms,  Isfc.    Secondly, 
that  it  happened  by  ftorms  and  perils  of  the  feas  in  the 

Toyage 
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CHAP,    voyage    generally  ;   and  ThircHy,    by  the   barratry  of  the 
V-     ^    mailer. 

ilic  canfe  was  tried  before  Mr.  Juftke  AJbhurft  at  GaUtU 
hallf  ait  the  fittings  after  Ea/ler  term  1774,  by  a  Ipccial 
jury.  On  the  trial  it  was.provcd,  that  this  fliip  was  put  up 
as  a  general  fhip  from  London  to  Seville  /  and  was  let  to 
freight  to  one  Darwin,  to  whom  (lie  was  chartered  by 
Brown  the  captain :  that  it  is  the  courfe  of  veflels  going 
on  tht^  voyage,  to  ftcp  at  f6me  pert  in  the  weft  of  CarntuaU^ 
to  tafte  in  proTifions  :  that  this  (hip  having  taken  her  cargo 
Oft  boardj  failed  from  London  to  the  Downs  :  that  wiiile  iie 
lay  there,  all  the  odier  fliips  bound  to  the  weftward  bor« 
away ;  but  (he  ftaid  tin  the  night  after,  and  then  failed  to 
Gtternfeyy  which  was  out  tf  the  courfe  of  the  voyage  :  that 
the  captain  went  there  for  his  own  convenience,  to  take  in 
brandy  and  wine  on  hit  own  accpuni ;  after  which  he  in- 
tended to-proeeed  io  Cornwall':  that  the  night  alter  the  ihip 
quitted  Guernfey  (he  fprung  a  leak,  Which  obliged  her  to 
put  into  Dartmouth^  When  9^  was  refitted,  fhe  fef  £euI 
again  and  proceeded  for  He^Ml  in  Comtvallf  where  tt  was 
always  intended  fhe  fliould  ftop  to  take  in  provifions  ;  but 
is  her  way  fhe  received  further  damage>  and  on  her  arrival 
there,  was  totally  incapable  of  proceeding  on  the  voyage, 
and  the  goods  were  much  damaged.  It  was  attempted  on 
the  part  of  the  defendant  to  prove,  diat  one  JFUks  was  the 
owner  of  the  fliip  ;  that  the  voyage  to  Guemjey  was  on  his 
account,  and  that  the  goods  taken  on  board  there  were  his 
f.  to  3  property :  but  this  evidence  went  little  further  than  in* 
formation  and  belief>  except  that  it  was  proved,  that  when 
the  fhip  arrived  at  He^rdf  the  wine  was  delivered  to  him 
in  his  cellar.  The  teamed  judge  diieded  the  jury,  that  if 
the  going  to  Gu$rnfey,  was  without  tie  knowledge  of  Darwin^ 
St  was  terratry,  and  they  ought  to  find  for  the  plaintiff  ; 
but  if  done  with  his  knowledge,  then  it  was  not  barratry  : 
that  if  they  ihould  be  of  opinion,  that  it  was  without  the 
knowledge  of  Darwin^  he  defircd  them  to  fay^  whether 

they 
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thfij  thought  it  was  with  die  knowledge  of  WtlUs  or  not.    CHAP. 

The  jury  found  a  Y6rdi£l  for  the  plaintiff,  and  faid,  they    ^    J^l 

thought  the  going  to  Guemfey  was  without  the  knowledge 

of  .jDarwi/;^  whom  they,  looked  upon  to  be  the  true  owner  ; 

biX  they,  were  of  opinion^  it  wa3  with  the  knowledge  of 

mUes. 

A  motion  was  afterwards  naade  for  a  new  trial ;  and  th^ 
cafe,  being,  a  queftion  of  great  confequence  to  the  mercani- 
tile  world,  was  twice  argued  at  the  bar  ;  after  which  the 
judges  were  unanimoully  of  opinion,  that  the  plaintiff  was 
eatitled  to  recover,  but  they  delivered  the  reafons  of  their 
judgment  y^fio^im. 

Lord  Mansfidd.'^^^  The  ground  of.  the  motion  for  a  new 
trial  in  this  caie  is,  that  under  the  eircumftances,  as  they 
were  given  in  evidence  to  the  jury,  the  carrying  the  (hip 
t«  Gtumfpfj  was  merely  a  dewoHon^  but  not  barratry^ 
Much  more  ftreis  was  laid  at  the  trials  than  in  either  of 
tiie  arguments,  upon  this  faA ;  namely,  that  the  deviation 
being  with  the  loiowledge  of  WUUsf  the  owner  (though 
not  owner  pro  hie  vice)  of  the  ihip,  it  could  never  be  bar* 
ratry  ;  and  therefore, .  the  jury  were  prefled  to  (ay,  wheth- 
er it  was  with  the  confiBnt  of  JFUlfs  or  not ;  and  they 
iaid,  **  It  was."  To  be  fuie  nothing  is  fo  clear,  as  that 
if  the  owner  of  a  (hip  infure,  and  bring  a^  a^on  on  the 
policy,  he  can  never  fet  up  as  a  crime  a  thing  done  by  hia 
own  dirediion  or  confent.  It  was  therdbre  a  material  faft 
to  proceed  upon,  if  WUles  had  had  any  thing  to  do  in  the 
cafe  ;  but  he  had  not.  It  appeared  to  me  that  the  nature  of 
barratry  had  not  been  judicioufly  confidered,  or  defined 
in  England  with  accuracy.  In  all'  mercantile  traniadlions, 
the  great  obje£t  fliould  be  certainty  :  and  therefore,  it  is  of 
more  confequence  that  the  rule  fhould  be  certain,  than 
whether  the  rule  is  eftabliihed  one  way  or  the  other  |  becaufe  C  9^  3 
fpeculators  in  trade  then  know  upon  what  ground  to  pro- 
ceed." His  lordflup  then  ftated  the  three  cafes  above  quoted 
from  Strange ;  and  after  giving  a  definition  of  the  word 

barratry^ 
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CHAP*    barratry,  he  proceeded  thus  :  "  In  this  cafe,  the  underwriter 
^'  has  infure4  againft  all  barratry  of  the  matter ;  and  we  arc  not 

now  hi  a  cafe  where  the  ow^er  or  freighter  is  privy  to  it : 
if  we  were,  it  is  evident,  that  no  man  can  complain  of 
an  z£k,  to  which  he  is  himfelf  a  party.  In  this  cafe,  all 
relative  to  Whiles  may  be  laid  out  of  it :  he  19  originally  the 
owner ;  but  not  the  infurer  here.  Darwin  was  the 
freighter  of  the  (hip,  and  the  goods  that  were  on  board. 
were  his  :  if  any  fraud  be  committed  on  the  owner,  it  ig 
committed  on  Darwin.  The  queftion  then  is,  What  is  the 
ground  of  complaint  againft  the  mafter  ?  He  had  agreed  to 
go  on  a  voyage  from  London  to  ieville  ;  Darwin  trttfts  he 
will  fet  out  immediately,  inftead  of  which  the  mafter  gpes 
on  an  iniquitous  fcheme,  totally  diftinft  .from  the  purpofc; 
of  the  voyage,  to  SevilU  :  that  is  a  cheat  and  a  fraud  on 
Darwin^  who  thought  he  would  fet  out  dire&ly  ;  and 
whether  the  lofs  happened  in  the  ad:  of  barratry,  that  is 
during  the  fraudulent  voyage,  or  after^  is  immaterial,  b&- 
caufe  the  voyage  is  equally  altered,  even  though  there  is  no 
other  iniquitous  intent.  But  in  the  prefent  cafe,  there  is 
a  great  deal  of  reafoh  to  fay,  that  the  lofs  fuftained  w^s  in 
confequence  of  the  alteration  of  the  voyage.  The  moment 
the  (hip  was  carried  from  its  right  courfe,  it  was  barratry  $* 
and  here  the  lofs  happened  immediately  upon  the  alteration. 
Suppofe  the  fhip  had  been  loft  afierwards^  what  would 
have  been  the  cafe  of  the  infured  if  he  were  not  fecured 
againft  the  barratry  of  the  mafter  ?  He  would  have  loft 
his  infurance  by  the  fraud  of  the  mafter  \  for  it  was  clearly 
a  deviation,  and  the  infured  cannot  come  upon  the  under- 
writers for  a  lofs,  in  confequence  of  a  deviation.  There- 
fore, I  am  clearly  of  opinion,  that  this  fmuggling  voyage 
was  banatry  in  the  mafter." 

Mr.  Juftice  ^o«.— "  I  wonder  that  there  (hould  remain 
a  doubt  at  this  day,  what  is  meant  by  barratry  in  the  mafter. 
In  different  ordinances  difierent  terms  are  ufed  ;  but  they 
all  have  the  fame  meaning.  In  one  of  the  ordinances  of 
itoclhhny  it  is  called  "  knavery  of  the  mafter  or  mari* 

pcrsi'* 
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ners ;"  and  the  faQs  dated  here,  clearly  fall  within  that  de?  C  H  A  P« 
fcription.  Where  it  is  a  deviation  with  the  confem  of  the  ^  ^'_ 
owner  of  the  vejfelj^  and  the  mailer  is  not  a£ting  for  his  own 
private  intereft  \  in  fuch  cafe  it  is  nothing  but  a  deviatioi) 
with  the  confent  of  the  owner,  and  the  underwriter  is 
cxcufed.  In  this  ^afe,  fhe  hull  of  the  ihip  belonged  to 
Willes  s  but  he  had  nothing  to  dq  with  it,  having  chartered 
it  to  Darwin :  the  jury  therefore  did  right  \x\  conCdering 
Dearwin  the  Qwry^  pro  hdc  via.  paving  confidered  him 
\n  that  light,  the  condu£l  of  the  mafter  was  clearly  barra- 
try ;  for  he  wjis  a£ting  for  his  own  benefit^  without  intend*  ' 
ing  any  good  to  his  owner,  and  without  his  confent  and 
privity-  Nobody  knows  when  the  firft  commencement  of 
the  injury  happened  \  but  moil  probably,  on  the  return 
9f  the  ihip  to  Dartmotstb  from  Guernfey^  where  he  had  been 
for  the  purpofe  of  fmuggling.  Therefore,  I  am  clearly  of 
opinion,  that  t^s  change  of  the  voyage  for  an  iniquitous; 
purpofe,  was  barratry  \  which  is  not  confined  to  the  run- 
ning away  with  the  ihip,  but  comprehends  every  fpecies  of 
fraud,  knavery,  or  criminal  condudl  in  the  mailer,  by  wbicl^ 
the  owners  or  freighters  arc  injured.** 

Mr.  JuilJcc  JFUles.'r^*^  The  only  doubt  I  had  in  this  cafe 
was,  at  what  time  the  lofs  happened ':  and  I  think  it  may 
reafonably  be  faid  to  have  happened  in  confequence  of  the 
fmuggling  voyage :  for  if  the  ihip  had  proceeded  on  her 
jirft  intended  courfe,  ihe  would  have  efcaped  the  ilorm. 
Though  this  was  a  deviation,  yet  it  is  a  fair  and  juil  re- 
butter  to  fay,  that  it  was  barratry  in  the  mailer,  which  is 
a  peril  infurcd  againft  b^  the  policy/' 

Mr.  Juilice  AJhhurJl  continued  of  the  fame  opinio^n, 
>vhich  he  held  at  the  trial  \  and  the  rule  for  a  new  trial 
was  difcharged  by  the  un^pimous  opinion  of  the  whole 

court. 

In  another  cafe,  which  has  already  been  twice  cited  for  Robertfoo  v. 
another  purpofe,  Mr.  Juilice  Bullet^  who  tried  that  ^^^^^j  v^d^thelaft 

feeme4  chapter. 
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CHAP,   fecmcd  to  think,  that  the  bresticb  of  aii  embargo  w^s  an 
^'^    z8t  of  barratry  in  the  matter,    . 

RofsT.  Hunter,  In*  a  fubfequent  cafe,  which  was  an  afiion  on  a  policy  on 
Sec  poft,  p.  94.  goods  on  board  the  Live  Oak^  whereof  Jofiph  Rati  was 
for  another  matter,  at  and  from  Jamaica  to  Nnv-  Orleans^  it  appeared, 
point.  ^j^^^  ^1^.^  Qjp  ^^g  p^^  ^p  ^g  ^  general  (hip  aj  Jamaica  in 

1783  ;  that  Oie  failed  on  the  voyage  infured  in  May  1783^ 
and  arrived  in  June  following  at  the  mouth  of  the  river 
Mi/fifippi,  which  Icada  up  to  N[ew  Orleans  in  Spamflf  Ametjica^ 
at  the  dittanpe  of  about  35  leagues^  When  the  captain  had 
got  thus  far  he  dropped  anchor,  and  went  in  his  boat  up. 
the  river  to  New  Orleansx  and  on  his  return,  without  car- 
rying the  Ihip  to  her  port  of  deftijnation,  ftood  away  for 
the  Havannabi  after  which  he  was  never  heard  of.  It  ap- 
peared that  he  had  a  privs^te  adventure  of  negroes  of  his 
own  on  board,  which  t]iere  was  reafonable  evidence  for 
fuppofiog  he  intended  to  have  dlfpofed  of  at  New  Orleans  i 
but  finding  it  diflicult  to  do  fo,  oh  account  of  a  prohibition 
tp  import  them  into  the  Sp/ini/b  government,  he  went  to 
the  Havannah.  The  jury  found  for  the  plaintiflF  on  the 
count  in  the  declaration,  charging  the  barratry  of  the  maf- 
ter ;  and  the  whole  court  of  King's  Bench,  upon  a  motion 
for  a  new  trial,  were  of  opinion,  that  the  fa£t$  ftated 
amounted  clearly  to  the  crime  of  barratry. 


Mo&v.Byrom.  So  alfo  it  has  been  held  by  the  Court  of  King's  Bencb» 
sjp^piaoo!  *^^  ^^  the  .captain  of  a  fliip,  contrary  to  the  inftruOions  of 
his  owner,  cruize  for  and  take  a  prize,  and  the  veflcl  is 
afterwards  lott  in  confequence  of  it,  he  is  guilty  of  bar- 
ratry, even  though  he  libel  his  prize  in  the  Court  of  Ad- 
miralty in  the  name  of  himfelf  and  bis  owner ;  and  though 
the  owner  had  procured  ^  letter  of  marque,  folely  with  a 
view  to  encourage  feamen  to  enter,  and  without  any  inten- 
tion of  uiing  it  for  the  purpofe  of  cruifing  ;  for  whatever 
is  done  by  the  captain  to  defeat  or  delay  the  performance  of 
the  voyage,  is  barratry  in  him,  it  bei^g  to  the  prejudice  of 
bis  owners ;    and  though  the  captain  might  conceive  that 

what 
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VKat  lie  did  wa8  for  the  benefit  of  his  owner,  yet  if  he   C  H  A  P. 
a£lcd  contrary  to  his  duty  to  them,  it  is  barratfy.  ,   _y^  ^ 

*In  the  cafe  of  Kallejo  v.  Wheeler^  it  was  fettled,  that 
^<he  freighter '<5f  the  fliip  is  to  be  coilfidered  as  the  owner 
for  that  voyage  :  and  it  feems  alfo  clearly  fettled  by  the  fame 
cafe,  that  if  an  aft  be  committed  with  the  confent  of  the  C  9^  3 
*own^s  of  the  (hip,  that  cannot  be  barratry.  It  was,  how- 
ever, in  a  v6ry  late  Cafe,  infifted  upon  at  the  bar,  that  an 
aft  of  the  captain,  without  the  confent  of  the  owners  of  the 
go^ds,'  Who  were  the  infured,  though  tvith  the  confent  of  the  - 
'owners  of  thefhipy  was  barratry,  fo  as  to  charge  the  under- 
Wtitets..  But  this  argument  was  over-ruled  by  the  court ; 
md  dould  not  have  been  admitted  without  overturning  ^11 
f6tmer  'decilions  upon  the  fubjeft.  Barratry  implies  fome- 
thing  contrary  to  the  duty  of  mafter  and  mariners,  in  the 
relation  in  which  they  Jland  to  the  owners  of  the  fhip  ;  and  al- 
though they  may  make  themfelves  liable  to  the  owners  of 
the  goods  for  mifconduft,  yet  not  for  barratry^  which  can 
be  committed  ^ainft  the  owners  <>f  the  (hip,  and  them/ 
only, 

iThe  Cafe,  In  which  this  point  was  fettled,  was  an  a£lion  Nutt  &  others, 
"On  a  pbiicy  of^ihrurafice,  Ihade  ty  Hague  before  he  bectmie  Hagurv.Bour- 
a  bankrupt,  on  goods' hiAtxi  in  the  {)\vp^achette  (otherwife  dicu,  i  Term 
the  'BethnnY  for  a  voyage  from  London  to    Rochelle,   fub- ^^^'P'  '^*^' 
'tcribed  bythe  dfeftndaht  for  \loL  at  i /.   los^per  cent. 
premiuin. '    The  caufe  was  tried  at   Guildhall  before   Mr. 
Jullice  Buller,  when  a  verdid  was  found  for  the  plaintifF, 
fubjeft  to  the  opinion  of  the  court,  upon  the  following 
cafe:   That* the  bankrupt  fliipped  on  board  the  veffel  in 
queftion  goods  to  the  amount  of  i,8oo/.  for  Rochelle.    That 
the  captain,   by  the  infiigation  '  and  direSlion  of  Meffrs,   Le 
Grands y  the  oiJbners  of  the  fhipy  went   with  the  fhip  and  cargo 
to  BourdeauiCy  injtead  of  RochelUy  where  the  cargo  was  fold 
by  the  agent  of  Le  Grands.    That  a  petition  was  prePvited 
by  the  plaintiffs  tp  thg  lieutenant-general  of  the  Admiralty 
of  Guienne,  dating  the  whole  of  the  tranfadtion  between 

the 
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CHAP,  the  bankrupt  and  the  owners  and  captain ;  that  in  order  to 
^  _y^  ^  procure  a  landing  at  Bourdeaux,  their  original  deftination 
^-''^'*^  Ij^jj^g  ^Q  Rachelle,  falfe  bills  of  loading  were  made  out  by 
the  captain,  at  the  inftigation  of  Le  Grand :  the  petition 
concluded  with  a  prayer  for  relief.  In  conlequence  of 
this  petition,  a  decree  was  paffed,  declaring  Refte  Guine 
(captain)  guilty  rf  the  crime  of  barratry  cf  the  ma/ler^  for 
having  figned  falfe  bills  of  lading,  bV.  for  reparation 
whereof,  it  fentenced  hini  to  perpetual  iehrice  iii  the  gallies. 
It  alfo  declared  Dominique  Le  Grand  guilty  atid  cdnvided 
^  having  been  an  infiigator'  and  accomplice  of  the  /aid  bar^ 
ratry  of  the  mailer,  and  adjudged  him  to  five  years  fcr- 
t  93  5  vitudc  in  the  gallies  :  and  dlfo  decreed,  that  the  faid  Rene 
Guine  and  Le  Grand  fhould  pay  to  the  plaintiffs  the 
amount  of  their  lofs,  and  all  charges  and  cofts.  iThe 
queftion  on  this  cafe,  is.  Whether  the  plaintiffs  were  enti- 
tled to  recover  againft  the  infurers  i  After  the  firft  argu- 
ment. 

Lord  Mansfield  (aid,  '^  that  With  regard  to  the  fentence 
which  had  been  pafied  abroad,  and  which  had  declared  the 
matter  and  owner  to  have  been  guilty  of  barratry,  it  was 
entirely  out  of  the  queftion.  That,  though  it  was  a  moft 
righteous  judgment,  yet  that  it  was  no  part  of  the  con- 
fideration  of  the  «ourt  there,  what  was  meant  by  barratry 
in  an  Englijh  policy.  The  queftion  was  left  entirely  open. 
That  their  idea  of  barratry  was  manifeftly  different  from 
the  conftrudion  put  upon  that  word  in  our  own  courts^ 
for  they  had  found  the  owner  guilty  of  barratry,  which 
was  entirely  repugnant  to  /every  definition  of  barratry, 
which  had  ever  been  laid  down  in  an  Englx/b  court  of 
juftice.*' 

A  few  days  afterwards  the  court  declared,  that  they  had 
not  the  fmalleft  doubt  as  to  the  prefent  queftion,  and  there- 
fore thought  it  very  unneceflary  to  hear  a  fecond  argu- 
ment. 

Lord  Mansfield  delivered  the  opinion  of  the  court* 

All 
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AQ  qtteftions  upon  mercantile  tranfa^tions,  but  more 
particularly  upon  policies  of  infurance,*  are  extremely  im*- 
portauti  and  ought  to  be  fettled.  The  general  queftion 
htrc,  is  cm  the  conftru&ion  of  the  -worAbarratry  in  a  policy 
o£  infurance.  It  is  fomewhat  extraordinary  tjfiat  it  (hould 
have  crept  upito  infurances^  and  ftill  more,  that  it  ihould 
have  continued  in  them  fo  long ;  for  the  underwriter  in* 
fures  ihe  condu£l  of  the  captain,  whom  he  does  not  ap- 
point, and  cannot  difmifs,  to  the  owner,  who  can  do 
either.  The  point  to  be  confidered  is.  Whether  barratry, 
in  the  fenfe  in  which  it  is  ufed  in  our  policies  of  infurance, 
can  be  committed  againft  any  but  the  owners  of  the  fhip  ? 
It  is  clear,  beyond  cpntradi&ion,  that  it  cannot ;  for  bar^^ 
ratary  is  fomethirig  contrary  to  the  duty  of  the  mafler  and 
warinerSf  the  very  terms  of  which  imply,  that  it  mud  be  ' 
in  the  relation  in  which  they.ftand  to  the  owners  of  the  Jhip. 
T^^  words  ufed  are  majlir  and  mariners^  which  are  very 
particular.  An  $%Ufier  canmi  commit  barratry.  He  may  P  04  3 
make  himfelf  liable  by  his  fraudulent  corJuR  to  the  owner 
of  the  goods,  but  not  as  for  barratt'y.  And,  befides,  bar- 
ratry cannot  \^  coqiimitted  againft  the  owner,  with  his  con^ 
Jint  .•  for  though  the  owner  may  become  liable  for  a  civil 
iofs  by  the  mifbehaviour  of  the  captain,  if  lie  confents,  yet 
that  is  not  barratry.  Barratry  muft  partake  of  fomething 
criminal,  and  muft  be  committed  agaiti/i  the  owner  by  the 
ftiafier  or  mariners.  In  the  cafe  of  VaUejo  and  Wheeler ^  the 
court  took  it  for  granted,  that  barratry  could  only  be  com- 
mitted againft  the  owner  of  the  ihip.  The  point  is  too 
clear  to  require  any  further  difcuihon. 

The  pofiea  was  delivered  to  the  defendant. 

It  is  clear  that  if  the  owner  be  alfo  the  mafler  of  the 
ihip,  any  aft,  which  in  another  Rafter  wouid  be  conftrued 
barratry,  cannot  be  fo  in  him  ;  becaufe  fuch  dodrine  would 
militate  againft  one  of  the  rules  laid  down  in  a  former 
part  of  this  chapter  ;  namely,  that  no  man  (hall  be  allow- 
ed  to   derive  a  benefit   from   his  own  crime,    which  he 

would 


94  0*F  -LOSSES  BY  Tltt  ^JAStRiATOWr 

C  B  A  P.    ^ould  do,  were  »he  to  t«cover  i^akift  the  infttffrs  fer  a 

^'^  .^    Idfs,  occafioncd  by  his  own  a6l.      B)it  ^Where  the  'pcFfeiiy 

Ro&v^  Hunter  "^"^^  afts -ds'inslfter  of  the  (hip,  is  |>roVe3i  to'lttve^arrioii 

4  Term  R.  33.  her  out  of  ^hercourfe  for  -fraudttlent  purpofes'of4»s  (owti, 

See  ante,  p.  91.  ^j^^^  -^  primdfim  evidence  df  baitati?y,  ^fo^as  to  entMe  ^ 

affufed  to  recover  «gainft  the  uAiierwriter,  ^witkom  requi- 
"ring  him  to  prdre  negatmly'iiax  fnch  captain  was  not  'the 
owner,  or  (hewing  who  really  was -ib.  tPhe'fs^b  of 'his 
being  owner  arnft  be  ^ftabli(hfd  by  the  ^liiidev#riter,  in 
difidh^rgeof  whom  it  is  to  operate. 

This  rule  refpcfting  flie  femcperfon  ^Wttg  biMh  owMr 
and  mailer  has  been  extended  in  theCoutt^of  Chancery  to 
a  cafe  where  fuch  an  owner  and' miller,  ia&er^mortga^;«]g 
^his  (hip,  had  committed  barrati^;  ami  ^htn*^e  nMinliga- 
gee  brought  an  a^ion  at  law^ainft  thd  mf«riBr*tO'rec6Ter 
damages  for  the  Idfs  wfaicb  he'had'fuftained  by'this  ^  6£ 
barratry,  the  coutt,  ftill  coA?0fering  the  Aiortgagoras  die 
owner,  granted 'an  injufidton.  •  ' 

i.cwinv.Saaffo,     The  fafts  ^f  that  cafe  wtre  ihrfe.      l%e  litaiftt^f  in 

chanccrv,       lequity,  having  been  fued  at  law  upon  a  policy  of  infuranee 

Poflicthw.       againft  the  barratry  of  the  mafter,  whidi  was  akb  the  lofs 

Di<aionary,      affigncd  in  die  declaration,  brought  his  Bill  in  Chancery  to 

*  ^^'       be  relieved,  and  for  an  injunfiion.      The  voyage  if^rAl 

was  from  London  to  MarfeUks^  and  from  thence  to  fonse 

port  in  Holland.      The  mafter  failed  with  the  (hip  to  Mar^ 

fellies  J  and  .then,  inftead  of  pursuing  his  voyage,  failed  to 

the  Wejl  Indies^  where  he  fold  his  fiiip,  and  died  infolvent 

The  plaintiff,  by  his  bill,  fuggefted,  that  Matthews^  the 

mafter,  was  alfo  the  owner  of  the  4hip  :  that  he  had,  before 

the  voyage,  entered  into  a  bottomry  bond  to  the  defendant 

[  95  ]      for  2oq/.  and  afterwards,  by  a  bill  of  fale,  had  affigned 

over  his  intereft  in  the  (hip  to  the  defendant,  as  a  fecurity 

'  for  the  aoo/  .*   that  Matthews  was,  neverthelefs,  in  equity, 

to  be  confidered  as  owner  of  the  (hip,  though  in  law  the 

owner(hip  and  property  wpuld  be  looked  upon  to  be  in  the 

defendant ;  and  that  the  owner  of  a  (hip  could  not,  either 

ia 
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1x1  law  or  Equity,  be  guilty  of  a  barratry  concerning  the 
fliip  ;  and  therefore>  he  prayed  an  injundioni  and  that  the 
policy  might  be  delivered  up.  The  matters  of  fyOi  being 
eonfeiled  by  the  anfwer,  an  injunAion  was  moved  for  on 
the  principle,  that  a  morgagor  is  to  be  confidered  in  equity 
as  the  owner  of  the  thing  mortgaged ;  and  that  Matthe^s^ 
the  maJiter,  being  owner^  Could  not  be  guilty  of  barratry. 

Lord  Hardwichi-'^^^  Barratry  is  an  aft  of  wrong  done 
by  the  mafter  againft  the  fliip  and  goods ;  and  this  being 
the  cafe  of  a  {hip,  the  queftion  will  be.  Who  is  to  be  con* 
fidered  as  the  owner  ?  Several  cafes  might  be  put,  wherd 
barratry  may  be  afiigned  as  the  breach  of  an  infurance  % 
and  barratry  Or  not,  is  a  queftion  properly  determinable  at 
law :  but  in  this  cafe  it  is  not  fo,  for  courts  of  law  will 
not  confider  a  mortgagor  as  having  any  right  or  intereft  in 
the  thing  mortgaged;  and  a  man  may  frequently  come 
into  equity  for  relief  in  refpeft  of  a  part  only  of  his  cafe. 
It  might,  indeed,  be  confidered  at  law,  whether  what  the 
mafter  has  done,  whether  he  be  owner  or  not,  did  not 
amount  to  a  breach  of  contraft  as  niafter,  and  fo  to  a  bar« 
ratry  :  it  may  likewife  be  fo  confidered  in  this  court.  But 
at  law  a  defendant  cannot  read  part  of  a  plaintiflPs  anfwer 
to  a  bill  filed  againft  him  here  ^  the  whole  anfwer  muft  be 
read,  which  has  often  been  a  reafon  for  this  court  to  Inter* 
pofe  by  injunftion  upon  a  plaint  at  law ;  and  confidering 
the  mixed  nature  of  this  cafe,  I  think  ati  injtiadlion  ought 
to  be  granted." 

Even  if  the  parties  infert  in  the  policy  that  the  infurance  Haveloicl:  ▼. 
fhall  be  upon  the  fliip  in  any  la'wful  trade,  if  the  captain  Jg^'jJ;;;?*^^ 
commit  barratry  by  fmuggling,  the  underwriters  are  an-TenftR.177^ 
fwerable.      For  otherwife   the  word   barratry    (hould  be 
(truck  out  of  the  policy ;    and  moft  clearly  the  ftipulation 
in  the  policy  refpefting  the  employment  of  the  ihip  in 
a  lawful  trade,  muft  mean,  as  was  faid  by  Lord  Kenyon  in 
delivering  the  unanimous  opinion  of  the  Court,  ihg  trade 
oh  which  flie  is  fent  by  the  owners. 

• 
O  Hitherto 
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Hitherto  we  have  conCdered  barratry  only,  as  it  afie£ls 
the  rights  of  the  infurer  and  iiifured,  which  is  certainly  the 
material  point  of  view  in  our  prefcnt  inquiry  :  but,  before 
we  come  to  the  conclufion  of  this  chapter,  it  will  be  prop- 
er to  take  notice  of  thofe  pofitive  regulations,  which  exift  in 
this  and  other  countries,  for  the  puniihment  of  thofe 
who  are  guilty  of  fomc  of  the  more  heinous  afts  of  bar- 
ratry. 

2Magcn8  77.  gy  ^j^^  ordinances  of  Middlehurghf  Rotterdam j  and  Hav^ 
burghf  if  any  a<ft  of  barratry  be  committed  by  the  matter, 
various  degrees  of  punifliment,  fometimes  amounting  even 
to  death,  are  inflicted  upon  him»  proportioned  to  tlie  enor- 
mity of  his  guih. 

We  do  not  find  that  any  punifliment  was  exprefsly  pro- 
vided, by  the  law  of  England,  for  offences  of  this  nature, 
till  the  reign  of  Queen  jinm,  at  which  time,  as  may  be 
colle£led  from  the  preamble  of  the  ttatute,  the  wilful  caft* 
ing  away,  burning  or  dettroying  of  fliips  by  the  matter  or 
mariners,  was  become  very  frequent. 

I  Anne,  ftat.  Xo  prevent  thefc  evils  that  ttatute  ordains,  "  that  if  any 
"  captain,  matter,  mariner,  or  other  officer  belonging  to 
any  ihip,  (hall  wilfully  caft  away,  burn,  or  otherwife 
deftroy  the  ihip  unto  which  he  belongeth,  or  prociire 
**  the  fame  to  be  done  to  the  prejudice  of  the  owner  or 
**  owners  thereof,  or  of  any  merchant  or  merchants  that 
"  (hall  load  goods  thereon,  he  (hall  fuficr'  d-Cath  as  a 
"felon." 

4  Oco.  L  c.  x«.      Upon  trial  this  aft  was  found  not  to  be  fufficiently'  ex- 
* ''  tenfive ;  and  therefore,  by  a  fubfequent  ttatute,  it  was  de- 

clared, "  that  if  any  owner  of,  or  capuin,  matter,  mariner, 
**  or  other  officer  belongmg  to  any  Ihip,  fliall  wilfully  call 
•*  away,  bum,  or  otherwife  dettroy  the  ffiip  of  which  he 
•*  is  9wner,  or  unto  which  he  belongeth,  or  in  any  man- 
"  ncr  direft  or  procure  the  fame  to  be  done,  to.the  preju- 

«dice 
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*'dice  of  any  perfon  or  perfons  that  Ihall  underwrite  any   CHAP, 
'•policy  or  policies  of  infarance  thereon,  or  of  any  mer-  ^* 

*' chant  or  merchants  that  (haU  load  goods  thereon,  he 
"ihaUfufferdeath/* 

By  a  fubfequent  ftatute  it  was  afterwards  enaded,  ''that  2iGeaLc.99« 
**if  any  owner  of,  or  captain,  mafter,  officer,  or  mariner  ^^ 
**  belonging  to  any  fliip  or  veflel,  fliall  wilfully  caft  away,      Z  97  1 
**  bum,  or  otherwife  deftroy  the  (hip  or  veflel  of  which  he 
''is  owner,  Or  to  which  he  belongeth ;  or  in  any  wife  dire£fc 
''  or  procure  the  fame  to  be  done,  with  intent  or  defigh  to 
''  prejudice  any  perfon  or  perfons  that  hath  underwrote,  or 
**-fliaIl  underwrite  any  policy  or  policies  of  infurance  there* 
''on,  or  of  any  merchant  or  merchants  that  (hall  load 
"goods  thereon,  or  of  any  owner  or  owners  of  fuch  fhip 
"or  veflel,  the  perfon  or  perfons  ofiending  therein,  being 


"thereof  lawfully  conviAed,  (hall  be  deemed  and  adjudged 
"a  fdon  or  felons,  and  (hall  fufier,  as  in  cafes  of  £elony, 
"without  benefit  of  dergy/' 

The  following  fe£iion  direds,  that  if  the  ofience  be  com-  7th  Scdioot 
mitted  within  the  body  of  a  county,  the  fame  (hall  be  tried 
as  all  felonies  are  in  the  common  law  courts  :  but  if  upon 
the  high  feas,  then  to  be  tried  agreeably  to  the  direAions 
of  the  28th  H.  8.  c.  15. 

Thefe  are  the  only  pofitive  regulations,  bnown  to  the 
law  of  England^  for  the  puni(hment  of  thofe  who  wilfully, 
dfcftroy  (hips  to  the  prejudice  of  fuch  perlbns  as  are  in« 
terefted  in  their  prefervation^ 


O  a 
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CHAPTER    THE    SIXTH. 


Of  Partial  Loffes,  arid  of  Adjuftment. 

% 

V 

CHAP.  TLJ  AVING,  in  the  preceding  chapters,  treated  fully  of 
VI^^  X  X  the  different  kinds  of  lofles,  for  which  the  under- 
writers  are  anfwerable,  the  fubje£t  naturally  Ic'kds  one  to 
coniider,  when  lofles  fliall  be  faid  to  be  total,  and  when 
partial  or  average^  as  they  have  been  mod  commonly  de-* 
nominated.  When  we  fpeak  of  a  total  lofs,  we  do  not 
always  mean  to  fignify,  that  the  property  infured  is  ine- 
coverably  loft  or  gone  :  but  that,  by  fome  of  the  perils 
mentioned  in  the  policy,  it  is  in  fuch  a  condition^  as  to  be 
of  little  ufe  or  value  to  the  infured^  and  fo  much  injured, 
as  to  juflify  him  in  abandoning  to  the  infurer,  and  in  calU 
ing  upon  him  to  pay  the  whole  amount  of  his  infurance^ 
as  if  a  total  lofs  had  adlilally  happened.  But  the  idea  of 
a  total  lofs,  in  this  fenfe  of  the  word,  is  fo  intimately 
blended  and  interwoven  with  the  do£lrine  of  abandonmenty 
a  Burr.  ii7o«  that  it  will  add  much  to  clearnefs  and  precifion>  to  defer 
what  may  be  faid  on  this  fubjed,  till  we  come  to  the 
chapter  on  abandonment.  In  this  place  it  will  be  fufficient 
to  remark,  that  in  cafe  of  a  total  lofs,  properly  fo  called^ 
tlie  prime  coft  of  the  property  infured,.  or  the  value  men- 
tioned in  the  policy,  muft  be  paid  by  the  underwriter  ;  at 
lead,  as  far  as  his  proportion  of  the  infurance  extends. 
This  i$  evident  from  tlie  nature  of  the  contrafl  ;  for  the 
infurer  engages,  as  far  as  to  the  amount  of  the  prime  coft^ 
or  value  in  the  policy,  that  the  thing  infured  (hall  come 
fafe  :  he  has  nothing  to  do  with  the  market ;  he  has  no 
concern  in  any  profit  or  lofs  which  may  arife  to  the  mer- 
chant from  the  fale  of  the  goods.  If  th«y  be  totally  loft, 
he  muft  pay  the  prime  coft,  that  is,  the  value  of  the  thuig 
lie  infured,  at  the  outfet ;  he  has  no  concern  in  any  fubfe- 
quent  value.    S0|  likewife,  if  part  of  the  cargo,  capable  of 

a  feveral 
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a  fev€ral  and  diftinfi  valuation  at  the  outfet,  be  totally  loft  ;    CHAP. 

as  if  there  be  one  hundred  hogftieads  of  fugar,  and  ten  hsip-    ^    ^i 

pen  to  be  lofti  the  infurer  muft  pay  the  prime  coil  of  thofe 

ten  hogflieads,  without  any  regard  to  the  pricci  for  which      ['  99  3 

the  other  ninety  may  be  fold.    Thus  much  at  prefent  for 

total  lofles. 

The  fubjcft  of  this  and  the  following  chapter,  feems  to 
be  of  all  others  the  moft  intricate  and  perplexing,  in  the 
whole  law  of  infurance ;  an  intricacy,  which  arifes  from 
feveral  caufes.  In  the  firft  place,  the  fubjeA  of  average  has 
very  feldom  fallen  under  the  cognizance  of  courts  of  judica* 
ture  in  this  country  \  confequently  there  are  very  few  ad- 
judged cafes  to  be  found.  In  this  fcarcity  of  fettled  princi- 
ples, recourfe  muft  be  had  to  the  writers  of  foreign  nations, 
and  to  fuch  of  our  own  as  have  written  upon  commerce  in 
general :  but  the  refearch  is  by  no  means  attended  with  fat- 
isfaflxon,  much  lefs  with  convi£lion.  Another  fource  of  I  ^^^i''*  '55^- 
perplexity  upon  this  fubje£l  is,  the  irregularity  and  confu- 
fion,  which  we  meet  with,  in  the  prefent  form  of  policies  of 
infurance.  Ambiguities  frequently  arife  in  them,  by  ufing 
the  fame  words  in  different  fenfes  \  and,  in  no  inftance,  is  • 

.this  abfurdity  more  glaring  than  in  the  ufe  of  the  word  aver- 
age. This  word  in  policies  has  two  figuifications ;  for  it 
means  ^'  a  contribution  to  a  general  lofs ;"  and  it  alfo  sa  ufed  to 
fignify  '*  a  particular  partial  hfs!^  Ill  commercial  affiiirs,  in- 
deed, it  has  no  lefs  than  four  difierent  meanings :  and  there- 
fore, it  cannot  be  wondered  at,  if  much  confufion  of  ideas 
has  arifen  upon  the  fubjedl.  In  order  to  prevent  that,  if 
poffible,  in  the  fubfequent  part  of  this  work,  I  fliall  here  en- 
deavour to  diftinguifh  between  the, four  different  fenfes  of 
the  word  "  average  5'*  and  wherever  I  (hall  have  occafion  in 
future  to  fpeak  of  a  damage  arifing  to  goods  or  other  proper- 
ty, not  totalj  except  when  I  am  reciting  the  words  of  a  poli- 
cy>  I  fhall  take  thb  liberty  of  calling  it,  as  I  have  already 
done  at  the  heail  of  this  chajjter,  zpartial^  not  an  average  * 

lofs. 

WhcD 
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Lex.  Merc, 
red.  (f  7* 


When  goods  or  mertbandizes  carried  by  iea,  are  tbrewn 
OYer«board  in  a  ilorm,  for  the  purpofc  of  lightening  the 
(hip )  the  owners  of  the  ihtp  and  of  the  goods  faved  con- 
tribute  for  the  relief  of  thofe»  whofe  goock  are  ejedledi  in 
fuch  a  mfmner^  that  ali^  who  profited  by  the  lightening  of 
the  (hip,  may  bear  a  proportional  lofs  of  the  goods,  thus 
thrown  overboard  for  the  common  fafety*  This  con- 
{[  XOQ  3  tribution  is  what  is  called  general  or  grofs  average ;  the 
full  difcui&on  of  which  wiU  be  the  bufinefs  of  the  next 
diapter% 

Small  or  petty  averages  *are  the  next  fpecies;   and,  as 

thefe  never  fail  upon   the  underwriters,   I  ihall  here   fet 

^fagetl$7a•      down  all  that  is  neceffary  upon  that  fubjed*     Petty  av-^ 

erage  confifts  in  fuch  charges  and  difburfements,  as,  ac« 

cording  to  occurrences,   and  the   cuftom  of  every  placet 

the  mailer  neceflarily  fumiflies  for  the  benefit  of  the  fliip 

and  cargo,  either  at  the  place  of  loading  or  unloading,  or 

on  the  voyage*    Thefe  charges  aie  lodemanage,  wiuch,  as 

Covel,  %  Mag.  it  appears  by  CotufeFs  interpreter,  means  the  hire  of  a  pilot 

i^Q^  ZT^^         £qj.  conducing  a  vefiel  from  one  place  to  another ;  towage, 

pilotage,   light^money,  beaconage,   anchorage,   bridge-toll, 

quarantine,    river  charges,    fignals,    inftru^on^,    paiTage 

money  by  caftles,  expenfes  for  digging  a  ihip  out  of  the 

tee  when  Iroxen  up,  that  it  may  he  brought  into  a  poper 

harbotkr }  and  at  London,  by  cuftom,  the  fee  paid  at  Dover 

pier.    Thefe  feem  to  be^  the  articles  which  come  un^cr 

the  denomination  of  petty  or  accuftomed  average^  as  wcU 

in  this  as  in  foreign  countries 


Mag.  75k 


'  For  thefe  charges,  the  inAirers  are  never  anfwerablei 
but  one  third  of  the  expenfes  is  borne  by  the  fliip,  and 
two  thirds  by  the  cargo.  But  in  order  to  difcharge  the 
infurer,'  it  muft  appear,  that  the  di(burfements  were  ufual 
and  cuftom ary  in  the  voyage ;  for  if  'they  M'cre  incurred 
for  any  extraordinary  purpofc,  pr  in  ordfer  to  relieve  the 
flrip  and  cargo  from  fome  impen^i^ig  danger,  they  ihall 
then  be  reputed  a  general  average,  and  confcquently  be  a 

Qliarge 
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charge  on  the  infurcr.  lu',  lieu  of.  thefe  petty  averages,  it  CHAP. 
has  become  ufuai  at  fome  place;  W^pay  5  per  ctnU  calcu-  ,  _yij  , 
lated  on  tiie  freight,  and  5  fer  ctHt.-iptai,  itx  primage  to  a  Mag.  7a. 

tic  captain.  '•'y,*' 


Anotlier  fpecies  of  average,  in  matters  of  c 
that  which  we  arc  accuflomed  to  meet  with  in  bills  .of . 
lading,  "  paying  lb  much  freight  for  the  faid  goods,  with  btchli  Law 
*'  primage  and  avtrage  ac^ultomed."    In  this  fenfe  it  lignifies  ^^  *i"e  Art. 
a  imall  duty,  which  merchants,  who  fend  goods  iri  the  (hips  '  '     ;    ■' 

of  other  men,  pay  to  the  mafter  over  and  above  the  freight, 
for  his  care  and  attention  to  the  goods  fo  entniftcd  to  him. 
This  Itind  of  average  may  alfo  be  lud  out  of  the  prcfenC 
inquiry)  as  it  is  too  infigiiificatit  a  cbaige  to  fall  upon  the     C  i^i  "X 
uodcr  writer.  , 

Having  thuF  difpefcd  of  the  difivreot  kinds  of  average,  fo 
as  to  prevent  a  coiifufion  of  Ideas,  we  Ihall  now  proceed  to 
the  main  fubjefi  propofed,  namely,  vrfiat  (hall  be  Conlidercd 
as  a  piirdal  lufs  }  how  (uch  a  lo(s  (hall  be  adjufted,  and  in. 
what  proportion  it  fhal]  be  pvd>  I  faid,  at  the  beginning  of 
this  chapter,  that  thefc  were  queftions  of  intricacy ;  and  fo 
moA  undoubtedly  they  formerly  weic  :  but  much  light  his 
been  thrown  upon-  tbcm  by  Lord  Manifeld,  in  his  elaborate 
and  very  learned  argument  in  tti^  c^fe  of  Ltvis  t.  Ruder  j  ,  sg„,  jj^, 
and,  as  that  «afc  has  b^n  fioquently  recognized,  and  has 
ever  fincc  been  looked  up  t«,  as  the  rule  and  llandard  of  de* 
cifiou,  upon  fimilar  occaftons,  I  hi^ve  dr^wn  mod  of  my  ideas 
upon  this  fubjef^  from  the  rcafoning  there  made  ufe  of  by 
his  lordQiip  in  deltveitng  1^  opijnioo  of  the  court. 

Partial  lofs,  m  tu  Urtfiinii  iipphes  a  damage,  which  the 
(hip  ii)ay  have  f^f^aincd  In  the  courfc  of  her  voyage,  fiom 
any  of  the  perils  'mentipii<d  in  the  ^iicy  ;  when  applied  to 
the  cargo,  it  alfo  meant  the  damage  which  goods  may  have 
received,  witliout  any  fault  of  the  maftcT,  by  (lorm,  capture,- 
ftjanding,  or  (hipwreck,  although  the  whole,  or  the  greater 
|>3rt  thereof  may  ai;rivc  va  port     Thefe  partial  lofles  fall 

upon 
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upon  the  owners  of  the  pr«})ertj.  fo  damaged,  who  muft  bt 

^^^^    indemnified  by  the  imddrw^Oer.     For  if  th^  goods  arrive, 

«  Burr.iiya.    but  leflened  in  va^e: tJ^cough  damage  iKcohr^d  at  fea^  the 

nature  of  an*^3|SriWiity  fpeaks  demonftrably,  that  it  can 

only  be  fS6^%d  \j  putting  the  merchant  in  the  fame  con«- 

ditio»*^«WKich  he  would  hare  been  if  the  goods  had 

•  iarri\e(f  tiree  from  damage, 
•  •  •    .• 


•^•' 


•  •' 


Vide*jLh^  ^       The  underwriters  of  London  expreiUy  declare,  as  appears 
.|T«|di>yND.i.   £^^^^  ^  memorandum  at  the  foot  of  the  policy,  that  th«y 

••^  *  *  will  not  anfweribr  partial  lo0es  not  amounting  40  3^  r^/« 

This  claufe  was  introduced  into  Englijb  policies  about  tho 
year  17499  having  long  before  that  time  been  generally  uie4* 
in  aknoft  all  the  trading  countries  m  Europt :  and  it  was  in^ 
tended  to  prevent  the  underwriters  from  being  continually 
harafTed  by  trifling  demands,  But  at  the  fame  time,  that 
thdy  provide  againd  trifling  claims  for  partial  lofies,  they 
[  102  ]  undertake  t<)  indemmfyagainft  lofles,  however  incqnfiderA* 
bie,  that  -arife  from  a  ffeneral  areiage  \  bccaufc  that  can  nev-* 
er^happen'but  ui  caies^of  imminent  danger,  when  k  is  for 
the  conimon  inlereft  that  fuch  expenfes  ftould  be  incurted* 

• 

4  Magcni  73.  It  blis  been  obferved  by  a  very  fenfible  merchant,  who  has 
written  upon  infurances,  that  almoft  all  die  ordinances  feem 
deficient,  in  not  fully  explaining  in  what  cafes,  and  in  what 
mtinner  the  damage  arifing  from  a  partial  lofs»  (hall  be 
deemed  to  exceed  3  ptr  cent.  To  iUurihrati  his  meanings  )w 
dates  this  cafe.  Suppofe,  fays  he,  a  merchant  has  (hipped 
10 1  ehefts  of  goods,  of  which,  on  arrival,  three  chcfts  arc, 
by  the  fca,-  or  by  fome  accident,  fo  fpoilcd  as  to  be  worth 
nothing  \  if  the  damage  be  calculated  as  on  the  whole  value 
of  lot  chefts,  it  will  not  exceed  3  per  cent,  and  it  is  thoughc 
by  moft  infurers  not  to  be  recoverable,  in  fach  a  cafe,  by 
the  infured  :  efpecially  if  the  infurance  be  made  without 
ciprcfsly  declaring  in  thp  policy  the  particular  fum  infured 
on  each  cheft.  *  The  foundation  of  this  opinion  is,  that  it  is 
confidexed  as  or^  entire  infurance,  and  not  a  diftindi  infur- 
ance on  each  che(l, 

ThU 
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'This  IS  a  poiat,  which  at  firft  view  may  fieem  to  fall  with^  C  H  A  P« 
in  a  cafe  laid  down  by  Lord  Mansfield.  "  If,"  (aid  hit  lord-  ,  ^' 
Ihip,  *^  the  cargo  be  totally  loft,  the  underwriter  muft  pay  ^  ]^^^^^ 
the  value  of  the  thing  he  infured.  So,  if  part  of  the  cargo, 
capake  of  a  feveral  and  diftin£i  valuation  at  the  outfet  be  . 
t^My  loft;  as  if  there  be  loo  hogiheads  of  fugar,  and  ten 
happen  to  be  Ipft,  the  infiirer  muft  pay  the  prime  coft  of  thofe 
ten  hogfheads,  without  any  regard  to  the  price  for  which 
the  othelr  90  may  be  fold."  So  it  has  been  fuppofed  in  tht 
cafe  put  by  Magens,  the  three  cheft^  of  goods  are  as  capable 
of  a  dtftinS  and  feveral  valuation,  as  the  three  hogiheads  of 
fugar ;  and  confequently  are  to  be  paid  for,  as  for  a  total 
lofs.  But  Lord  Mansfieid  is  putting  a  eafe  merely  to  fliew^ 
that  the  market  price  is  not  at  all  to  be  confldered  in  charge* 
ing  the  infurer ;  and  his  lordQiip  certainly  h94  Pot  in  bit 
contemplation  the  ca(e  put  by  Maftm^ 

As  deamefs  and  precifion  are  neceflkry  upon  all  ftibjeAs» 
andmoK  efpecially  upon  this,  it  will  be  proper  to  obfervCy 
that  when  we  fpesik  of  the  underwriter  being  liable  to  pay^  [  103  ] 
whether  for  total  or  partial  Jofies,  it  muft  always  be  under* 
ftood,  that  they  are  liable  only  in  proportion  to  the  fums 
which  they  have  underwritten.  Thus,  if  a  man  underwrite 
lOQ^  upon  property  valued  at  500/.  and  a  total  lofs  hap^ 
poi,  he  fliall  be  anfwerable  for  looA  and  no  more,  that  be- 
ing the  amount  of  his  fubfcription  :  if  only  a  partial  loft, 
amounting  to  60I.  or  70/.  per  cemt.  upon  the  whole  value  ) 
he.ftiall  pay  60/.  or  70/,  being  his  proportion  of  the  lofs« 

«    • 

When  a  total  lofs  happens,  the  infured  is  entitled  to  re-  x  Mageas  $$* 
cover  againftr  the  underwriter,  as  foon  as  he  has  proved  the 
value  of  the  thing  infured  :  but  when  the  value  is  inferted  in 
a  policy,  the  infurer,  by  allowing  fuch  infertion,  has  admit- 
ted the  value  to  be  as  ftated  i  and  nothing  remains  but  to 
prove,  that  the  goods  infured  were  adlually  on  board  the  (hip.  vide  ime,  c.  x. 
It  is  only  In  cafes  of  total  lofs  that  any  difference  confifts>  ^ 
^tween  a  valued,  and  an  open  policy  :  in  the  former  cafe 
^he  value  1^  afccrtained  ^  in  the  latter j  it  muft  he  proved. 

But 
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C  H  A  F.  But  wherethe  iofs  is  partial,  the  ralue  in  the  poUqr  can  be 

^'*        no.  guide  to  afcertain  the  daihage;  which  then  nece£&nly: 

becomes  a  fubjeO;  of  proofi  as  much  as  in  the  cale  o(  aa 

open  policy*  ,  i 

'  When  a  partial  Iofs  happens,  the  firft  inqtiixf  wHA  nat* 

[  turally  arifes  is  this  ;  for  what  does  the  infurer  undertake  to 

indemnify  the  owner,  in  cafe  of  a  partial  Iofs  i  To  aiuTwcr. 
this  queftioni  regard  muft  be  h^4  to  thenaturc  of  the  con- 
a  Burr.  Z17S,  tra£l,  between  the  underwritet  and  the  merchant.     What  is 
"^^'  the  nature  of  the  contrad  i  That  the  goods  (hall  come  fafe 

to  the  port  of  .delivery ;  or  if  they  do  not,  that  the  infurer 
will  indemnify  the  owner  to  the  amoi^nt  of  the  value  of  the 
goods  ftated  in  the  policy.  Wherever  then  the  property 
infuied  is  leflened  in  value,  by  damage  received  at  fea,  jus- 
tice is  done  by  putting  the  me^chan^  in  the  fame  condition 
(relation  being  had  to  the  prime  coft  or  value  in  the  policy) 
which  he  would  have  been  in,  if  the  goods  had  arrived  ftee 
fvom  damage;  ths^t  is,  by  paying  him  fuch  a  proportion  of 
the  prime  coft  or  value  in  the  policy  as  correfponds  with 
die  proportion  of  the  diminution  in  value  occafioned  by 
the  damage^  The  quqftion  then  is,  how  is  the  propor* 
s  Barr.  1170.  jj^j^  q£  damage  to  be  afcertained  ?  It  certainly  caimot 
L  ®4  J  be  by  any  meafure  taken  from  the  prime  coft  :  but  it 
may  be  done  in  this.  way.  Where  an  entire  thing,  as  one 
hogihead  of  fugar  happens  to  be  fpoiled,  i£  you  caa  6^^ 
whether  it  be  a  third,  a  fourth,  or  a  fifth  vimrie,  then  the  da*, 
mage  is  afcertained  to  a  mathematical  certainty^.  Haw  is  this 

'  to  be  found  out  ?  Not  by  any  price  at  the  port  of  difcharge  ; 

but  it  muft  be  at  the  port  of  AHviry,  where  ^he  voyage  is 

completed,  and  the  whole  damage  known.    .Whether  the 

«  price  at  the  latter  be  high  or  low,  it  is  the  fame  thing  \  iot 

in  either  cafe  it  equally  ihews,  whether .  the  damaged  goods 
are  a  third,  a  fourth,  or  a  fifth  worfe  than  if  they  had  come 

^  f<g>und  :   confequently,  whether  the  injury  fuftained  be  a 

third,  fourth,  or  fifth  of  the  value  of  the  thing.     And  as  the 
infurer  pays  the  whole  prime  coft,  if  the  thing  be  wholly^ 
loft  J  fo  if  it  be  only  a  third,  fourth,  or  fifth  worfe,  he  pays 

a  thirdj 
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a  third,  fourth,  or  fifth,  not  of  the  value  for  which  it  fold,   CHAP, 
but  of  the.  value  (tated  in  the  policy.     And  when  no  valua-  y*^ 

tion  is  ftated  in  the  policy,  the  invoice  of  the  coft,  with  the  ^  i^igtai  37. 
addition  of  all  charges,  and  the  premium  of  infurancc,  {hall 
be  the  foundation,  upon  which  the  lofs  Ihall  be  computed. 

This  rule  of  afcertaining  damage,  occafioncd  by  a  partial 
lofs,  lecms  to  be  fraught  with  fo  much  good  fcnfe,  to  be  fo 
very  compiehcnfivc,  and  fo  intelligible  to  every  undcrftand* 
ing,  that  it  will  now  be  only  nccellary  to  flicw,  that  the  de- 
cided cafes  have  been  agreeable  to  that  rule  ;  firft  rcqucfting 
the  reader  to  bear  in  mind,  what  has  already  been  mention* 
cd,  namely,  that  the  value  upon  which  the  foregoing  calcula- 
tion refts,  is  tlie  prime  coll  of  tlie  commodity,  wholly  inde- 
pendent of  the  rife  or  fall  of  the  matket,  or  the  fcbem«$  w 
fpeculuion  of  th?  n^erchaiitt 

In  ana£lion  Upon  a  policy  of  infunmce  to  recover  an  it&  Dick  and  »■ 
raf^e  lofs  upon  goods,  Mr.  Jullice  BuUer  obfervcd,  (hat  in  ""jf 'jif  J}""' 
fuch  cafes,  whether  the  goods  arrived  to  a  good  or  bad  mar-  Mich.  Tchd, 
Jtet  was  immaterial ;  for  the  true  way  of  eltiniating  the  lofs  ^'^^^' 
was  to  take  them  at  the  fair  invoice  price  («). 

A  rule  having  been  obtained  by  the  plaintiffs,  who  were  Lewis  judui- 
Ae  infurcd,  for  the  defendant  (the  infurcr)  to  (hew  caufe,  2*^^"*'^ 
why  a  vcrdid,  obtained  bjr  htm>  Diould  not  be  fet  aGde,  and  1167. 
a  new  trial  had  j . 

'   The  court,  after  hearing  the  dTatter  fully  debated>  took     f   105  3 
time  to  advUcf  and  their  unanimous  opinioawas  delivered 
to  the  following  effe^.  .  , 

X^ord  Mansfield,-^'^  This  was  an  adioa  brought  upon  % 
policy,  by  the  plaintiSs,  for  Mr.  James  Baurdiai,  upon  the 
goods  on  board  a.lhip,  called  the  ^VftK  Maribay  at  and  from  .  . 
St.  Thanias  IJland  to  Jiamhirgi,  from  the  loading  at  St.  Tio- 
piaj  IJland,  till  the  Oiip  Ihould  arrive^  and  land  the  goods  at 
Hamburgh, 

(a)  Neither  don  the  ua^iivriter  inTure  sgaiaft  any  lola  that  taxj  arifb 
from  tbc'dilTctciicc  of  c  JRnge.     TttUifm  v.  Seuid.    SlttiD2>  aAcr  MU 
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CHAP.  HamburgL  The  goodsi  which  confifled  of  fugars,  coffee  ^ 
aad  indigOi  were  valued;  the  clayed  fugarfi  at  ^oL  per 
hogihead ;  die  Mufcavath  iugars  at  2o/*  psr  hogfltead  $  and 
the  coSee  and  indigo  were  likewife  refpe^ivcly  valued.---- 
The  fugars  were  warranted  free  from  average  {that  is  par* 
tial  lofs)  under  5/.  per  cent ;  and  all  other  goods  free  from 
average  under  3A  p^  ca^*  unlefs  general  or  the  (hip  be 
ftranded. 

In  the  courfis  of  the  voyage  the  fea  water  got  in ;  and 
when  the  (hip  arrived  at  Hamburgh^  it  appeared  that  every 
hogihead  of  fugar  was  damaged.  The  damage  the  fugars 
had  fuftained,  made  it  neceflary  to  fell  them  immediately  ; 
and  they  were  accordingly  fold  \  but  the  difference  between 
the  price  which  they  brought,  on  account  of  the  damage, 
and  that  which  they  might  then  have  been  ibid  for  at  Hdm^ 
turghy  if  they  had  been  found,  was  as  20/.  or.  i(L  p^r  bogC* 
head  is  to  23/.  7/.  %d.  per  hogihead :  (that  is,  if  found,  they 
would  have  been  worth  23/.  7/.  &/•  per  hogihead  \  as  dai^ 
agedi't^y  wei^Q  onl^  worth  2^0/.  q/.  ^  per  ho|[(hea4«) 

The  defendant  paid  money  into  court,  by  the  feOowiiif 
rule  of  eftimating  the  damage  :  he  paid  the  Uke  proportion 
of  the  fum,  at  which  the  fugars  were  valued  in  the  policy, 
as  the  price  of  the  damaged  fugars  bore  to  found  fugars  at 
Hamburghy  the  port  of  delivery.  AH  this  was  admitted  at 
the  trial  j  though  perfeaps  upon  an  accurate  computation^ 
there  may  be  a  miftaflbf  about  1^7/.  on  the  money  paid  in. 
But  no  advantage  was  anempted  to  be  taken  of  this  flip  ;  it 
was  admitted)  that  the  money  paid  in  was  fufficient,  if  the 
rule,  by  which  the  defendant  eftimated  the  lofs,  was  right : 
and  the  only  queftion  was,  by  what  meafure  or  rule  the 
damage,  upon  all  the  circumftances  of  the  cafe,  ought  to  be 
oftimated. 

[  106  ]J  To  didinguiih  this  cafe,  under  its  particular  circura* 
ftances,  out  of  any  general  rule,  the  plaintiff'^s  counfel  call* 
ed  Mr.  Samuel  Chollettx  clerk  to  Mr.  Bouitdieux  who  proved,, 

that 
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that  upon  the  15th  of  February  j  the  time  of  the  mfunnce,  C  HA  P. 
fugars  were  worth  at  London  and  Hamburgh^  35/.  a  hogfliead  \ 
that  the  propofal  of  a  congrefs  to  be  Kolden,  and  the  expec- 
tation of  a  peace^  had^  on  a  fudden,  funk  the  price  of  fu* 
gars  :  that  before  the  fliip  arrived  at  Hamburghy  and  before 
he  knew  that  the  fugars  had  received  any  damage,  Mr.  Bour'^ 
dieu  had  fent  orders,  that  the  fugars  ihould  be  houfed  at 
Hamburgh^  and  kept  till  the  price  (hould  rife  above  30/.  a 
hogihead :  that  he  had  many  hundred  hogfiieads  of  fugar 
lying  at  Amjferdanij  to  which  place  he  had  fent  the  like  or- 
ders ;  that  the  congrefs  not  taking  place,  infoR  fugars  rofe 
1^  per  cent :  that  what  he  fold  of  the  fugars,  which  he  had 
at  Ainfterdam^  brought  30/.  per  hogfhead,  and  upwards :  that 
he  might  have  fold  thefe  fugars  at  the  fame  price,  if  they 
had  been  kept,  according  to  his  orders ;  and  the  only  reafon 
for  which  they  were  not  kept  was,  becaufe  they  were  ren- 
dered perifliable  from  the  fea  water,  which  had  got  in. 
Therefore,  faid  they,  the  neceflity  of  an  immediate  fale,  and 
the  confequence  thereof,  ought  to  be  computed  into  the 
damage. 

« 

The  fpecial  jury  (amongft  whom  there  were  many  fenGble 
merchants)  found  the  defendant's  rule  of  eftimation  to  be 
right,  and  gave  their  verdift  for  him.  They  underftood  the 
queftion  very  well,  and  knew  more  of  the  fubje£l  of  it,  than 
any  body  elfe  prefent ;  and  they  formed  their  judgment  from 
their  own  notions  tnd  experience,  without  much  affiftance 
from  any  thing  that  pafTed. 

The  counfel  for  the  plaintiff,  in  the  outfet,  chiefly  rcfted 
upon  the  particular  circumftances  of  this  cafe.  The  defends 
ant  offered  to  call  witnefies  to  prove  the  general  ufage  of 
eftimating  the  quantity  of  damage,  when  goods  are  injured. 

I  was  at  firft  ftruck  with  the  argument,  that  the  immedi- 
ate neceflity  of  felling-  in  this  cafe  might  be  taken  into  con- 
fideration,  as  an  exception  to  the  general  rule  ;  and  propofed 
that  the  caufe  might  be  left  to  the  jury  upon  that  point.   But 

Mr. 
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CHAP.    Mr.  tTinn  for  the  defendant  argued,  that  the  neccffity  of 
^'         fellingj  and  the  confequencc  thereof  ought  not  to  be  regard- 
ed: and  what  he  faid,  had  fo  much  weight,  that  It  very 
much  changed  my  \(^y  of  thinking. 

There  was  nothing  to  fum  up  ;  but  the  jury  afked. 
Whether  I  would  give  them  any  diTe£lions  ?  I  faid,  I  left 
It  to  them,  "  Whether  the  difference  between  the  found 
**  and  the  damaged  fugars,  at  the  port  of  delivery,  ought 
*^  to  be  the  rule ;  or,  whether  the  neceffity  of  an  immedi- 
*^  ate  fale,  certainly  occafioned  by  the  damage,  and  the  lofs 
^*  thereby,  fliould  be  taken  into  confideration.''  I  told 
them,  though,  it  had  ftruck  me  at  firft,  this  might  be  an. 
exception  i  jet  what  the  counfel  for  the  defendant  faid  to 
•  i  the  contrary,  feemed  to  have  great  weight.    The  verdi& 

was  for  the  defendant ;  and  a  new  trial  was  moved  for. 

No  fa&  is  now  difputed ;  the  only  queftion  is,  whether 
the  jury  have  eftimated  the  damage  by  a  proper  meafure.  * 
To  make  this  matter  more  intelligible,  I  will  firft  ftate  the 
rule,*  by.  which  the  defendant  and  the  jury  have  gone; 
and  then  I  will  examine  whether  the  plaintiff  has  (hewn  a 
better- 

The  defendant  takes  the  proportion  of  the  difference  be- 
tween found  and  damaged  at  the  port  of  delivery,  and  pays 
that  proportion  upon  the  value  of  the  goods  fpecified  in  the 
policy  ;  and  has  no  regard  to  the  price  in  money,  which 
either  the  found  or  the  damaged  goods  bore  in  the  port  of 
delivery.  He  fays,  the  proportion  of  the  difierence  i$ 
equally  the  rule,  whether  the  goods  come  to  a  rifing  or  a 
falling  market.  For  inftance,  fuppofe  the  value  in  the  pol- 
icy to  be  30/. ;  the  goods  are  damaged,  but  fell  for  40/. : 
if  they  had  been  found,  they  would  have  fold  for  jo/. 
The  difference  then  between  die  found  and  damaged  is  a 
fifth ;  confequently  the  infurer  muft  pay  a  fifth  of  the  prime 
coft,  or  value  in  the  policy,  that  is  6/. :  e  converfo,  if  they 
^»>me  to  a  lofmg  market^  and  fell  for.  xo/.  being  damaged^ 

but 
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1)ut  would  have  fold  for  2qL  if  found,  the  difierence  is  one  CHAP, 
half :  the  infurcr  muft  pay  half  the  prime  coft,  or  value  in  ,  ^^  ^ 
the  policjy  that  is  15/.  v-*>^^»^ 

To  this  rule,  two  objedions  have  been  made*  Firft, 
that  it  is  going  by  a  different  meafure  in  the  cafe  of  a  par- 
tialy  from  that  which  governs  in  cafe  of  a  total  lofs ;  for 
vpon  a  total  lofs»  the  prime  cod,  or  value  in  the  poHcy, 
muft  be  paid.  The  anfwer  to  which  obje^iion  is»  that  the  f  108  1 
diftindion  is  founded  in  the  nature  of  the  thing*  Infur« 
ance  is  a  contra^  of  indemnity  againft  the  perils  of  the 
TOyagCf  to  the  amount  of  the  value  in  the  policy;  and 
therefore^  if  the  thing  be  totally  loft,  the  infurer  muft  pay 
the  whole  value  which  he  infured  at  the  outfet*  But  where 
a  part  of  the  commodity  is  fpoiled,  no  meafure  can  be  taken  »  « 

from  the  prime  coft  to  afcertain  the  quantity  of  the  damage 
fuftained.  The  only  way  is  to  fix,  whether  the  thing  be  a 
third  Or  fourth  wode  than  the  found  commodity ;  and  then 
you  pay  a  third  or  fourth  of  the  prime  coft,  or  value  of  the 
goods  fo  damaged^* 

*  The  next  objedlion,  with  which  this  cafe  has  been  en-> 
tangled,  is  taken  frbm  the  circumftance  of  the  policy  in 
^ueftion  being  a  valued  policy. 

I  am.  a  little  at  a  Idfs  to  apply  the  arguments  drawn  from 
thence.  It  is  faid^  **  that  a  valued  is  a  wager  policy,  like 
f ^  sfttire/f  or  no  intereft  /  and  if  fo,  there  can  be  no  partial 
^*  lofs,  and  the  infured  can  only  recover  as  for  a  total  lofs, 
^'  abandoning  what  is  faved,  becaufe  the  value  fpecified  is 
*«  fiaitious.'* 

A  valued  policy  is  not  to  be  confidered  as  a  wager  policy, 
or  Jake   **  intereft  or  no  intereft.**    If  it  were,  it  would  he 

void, 

.  *  In  JLord  MoM^tWg  argument,  in  anfwer  to  the  fird  objedHos,  I  have 
taken  tht  liberty  of  abridging  much  of  what  fell  from  hit  lord  (hip,  having 
already  xnferted  it,  in  the  former  pare  of  the  chapter,  where  I  laid  dbwu 
rule*  of  dediion  upon  thu  point. 
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CHAP,    void,  ty  tfec  ftatute  of  xp  G«?,  U.  c.  37.    TIi«  oiily  ctf^ 

^^  Y_^^    of  the  valaatioh,  i§  fixmg.  the  amount  of  the  prime  cofti 

Vide  poft,  c    juft  as  if  the  parties  admitted  it  at  the  trial  t  hot  in  ererjr 

'^*  argument,  and  for  evefy  other  purpofe,  it  muft  be  taken, 

that  the  value  W29  fixed  in  fuch  a  mamier,  as  that  the  in-> 

fured  meant  to  have  an  indemnity  onlyi  and  no  more.    1/ 

,2t  be  undervalued,  the  merchant  himfelf  ftands  the  infuref 

for  the  teft.     If  it  be  much  overvalued,  it  muft  be  done 

with  a  bad  view,  either  to  gain,  contrary  to  the  19th  of 

George  the  Second,  of  with  fome  view  to  a  fraudiilent  lefs  j 

therefore,  the  infured  never  can  be  allowed  to  plead  in  a 

court  of  juftice,  that  he  has  greatly  overvalued,  of  that  hi* 

intereft  was  merely  i  tri&t* 

[  109  ]  tt  is  fettied  that  upon  vittiti  policies^  the  merchant  need 
only  prove  fome  mtereft  to  take  them  out  of  the  f^nh 
Ged.  H. ',  becaufe  the  adverfe  patty  hasr  admitted  the  value  t 
and  if  more  proof  were  required,  the  Agreed  valuatioil  would 
fignify  nothing.  But  if  it  (houid  come  Oat  iii  proof,  that 
a  man  had  infured  a,oao/.  and  had  intereft  on  board  U^ 
the  value  of  a  cable  only ;  there  never  has  been,  and,  I  be* 
}feve,  there  never  will  be  a  determination,  th;(t,  by  fuch 
an  evafion,  the  z€t  of  parliament  may  be  defeated*  Thtti 
are  many  advantages  from  allowing  valued  policies:  bat 
where  they  are  ufed  merely  as  a  coveir  to  a  wager,  they 
would  be  confidered  as  an  evaiton.  To  argue  that  there 
can  be  no  adjuftment  of  a  partial  lofi  upon  a  valued  policy^ 
is  dire£lly  contrary  to  the  very  terms  of  the  poKcy  itfel/. 
It  is  exfttkly  fubjeff  to  (Average,  if  tlie  lofs  upon  fugars  ex- 
ceed 5  per  cent. ;  and  even  if  it  were  notf  fubjeft  to  average^ 
the  confequence  would  be,  that  every  partial  lofs  muff 
thereby  become  total ;  but  only  the  event,  to  entitle  the 
infured  to  recover,  would  not  happen,  unlefs  there  was  a 
total  lofs.  Confequently  the  plaintiff  in  this  cafe  woutft 
not  be  entitled  to  recover  at  all ;  for  there  is  no  colour  to 
fay  that  this  was  a  total  lofs  :  befides  the  plaintiffs  have  tak- 
en the  goods  and  fold  them. 

In 
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JtnpppoStlon  to  the  ixteafure  the  jury  have  gone  by,  the  CHAP, 
plaintiffs  contcad,  that  they  ougnt  to  be  paid  the  whole  vat-  .  T^  . 
tie  in  the  policy^  upon  one  of  two  groiuuis. 

xft.  Becaufe  the  general  rule  of  eftimating  fliould  be  th^ 
difference  between  the  price  the  damaged  goods  fell  for, 
ftnd  thfs  prime  coft  or  value  in  the  policy.    Here  the  damaged 
fold  at  ,%p L  Q /•  id,  fir  hogfliead ;   and  the  underwriter 
fbould  qvike  it  up  30/.    To  this  I  anfwer^  that  it  is  im-  Vjdefupr^, 
poffible  that  fliould  be  the  rule  :  it  would  involve  the  un-  ^^^  ^'  ^^eo» 
derwriter  in  the  rife  or  fall  of  the  market :  it  would  fub-     * 
je£t  him,  in  fpn^e  cajes>  to  p»y  vafUy  more  than  th6  Iqfs; 
in  ptl^jcSy  it  wx^uld  deprive  the  infured  of  any  fatisfaftioni 
though  there  was  a  lols.   For  inflance,  fuppofe  the  prime  coft 
0{  vaif^e  in  the  policy  30  /.  per  hogfliead  ^  the  fugars  s^tc  in^ 
jured ;  the  price  of  the  beft  is  20  /•  a  hogfhead ,  the  price 
of  the  damaged  is  19/.  xo/«    Thelofs  is  about  a  fortieth^ 
a^  t^  .ii^uiEer  would  be  to  pay  above  a  third*    Suppofe 
tl)i^y  G^m^  to  a  rifing  niarket^  and  the  foimd  fugars  fell  far 
40  A  arbpgfliead>  and  the  damaged  for  35  A  thelpfs  i^an; 
^ight^h  fct  the  ipfurer  would  be  to  pay  nothing. 


*  The  gd  pound,  upon  ivhich  the  plainti&  contended  that     [no  3 
the  30  /•  flu)uU  be  ma4e  up^  is,  that  it  appears  the  fugars 
waviki  have  hlA  fox  that  priic;e,  if  the  damage  from  th,e  iea 
wateif  Iiad  not  made  an  iinnxediate  (ale  neceflary.    The  mo^  • 
m^ept  the  jiiry  brought  in  their  .verdi£^,  I  was  fatisfii^d  that 
t^^y  414  rights  in  totally  difregaidii^g  the  particular  circum^p 
ftai^S  of  this  cafe  :  ^,Jf^  I  wrojie  a  memqrandum  at  Guilds  ■ 
fjoli^  in.f9|r  note*boo]i»  that  th^  vefdi^  feemed  tp.  me  tp  bp 
righ^    A^  I  expeded  th^t  the  other  c^ufe  updn  the  fame 
pcNUB^  W9mld  be  tried,  I  {fought  a  good  deal  upon  the  queC* 
tiQi^  a94  *^n<lc^oured  to  get  what  afliilance  I  could^  by 
converfing  with  fome  g^flep^eo  of  eiiperience  la  adjuft- 
ments.     The  point  has  now  been  fully  argued  at  the  bar ; 
ai^  thf  iw^9-J:  hfU^e  thought,  tiie  more  I  have  heaxU  upon 
the  6fijj^  ^h^  mor^e  I  api  c;pt^vinc;ed9  thac  the  jury  dj4  . 
zig^t  tff  !>%{  p^  Fag^^  to  thcfi^  cir<;.ufl!ifta0Ge^     • 

P       .  .      Xh*. 
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CHAP.  The  nature  of  the  contraA  is^  that  the  goods  fliall  come 
V^  1  ^^^  ^^  ^^^  P°^  °f  delivery,  or  if  they  do  not,  that  the  in- 
furer  will  indemnify  the  plaintiflF  to  the  amount  of  the 
prime  coft.  If  they  arrive,  but  leflened  in  value ;  In  order 
to  indernntfy  the  owner,  he  muft  be  put  in  the  fame  con» 
dition,  in  which  he  would  have  been  if  the  goods  had  ar- 
rived free  from  damage  :  that  is,  by  paying  fuch  proportion 
or  aliqttot  part  ojF  the  prime  coft,  as  correfponds  with  the 
proportion  or  aliquot  part  of  the  diminution  in  value  occa* 
Coned  by  the  damage. 

The  duty  accrues  upon  the  fhip's  arrival  and  landing  her 
cargo  at  the  port  of  delivery ;  the  infured  has  then  a  right 
to  demand  fatisfa£iion.  The  adjuftment  can  never  depend 
upon  future  events  or  fpeculations.  How  long  is  he  to  < 
wait  i  a  week,  a  month,  or  year  ? 

In  this  cafe,  the  price  rofe  :  but  if  the  cotigrefs  had  taken 
place,  or  a  peace  had  been  made,  it  would  have  fallen* 
The  defendant  did  not  infure,  that  there  fhould  be  no  cod- 
grefs  or  peace.  It  is  true  Mr.  Bourdieu  zQttA  upon  poltfical 
fpeculation,  and  ordered  the  fugars  to  be  kept  till  the  price 
.  ihould  be  30  A  and  upwards  :  but  no  private  fcheme  or  pro- 
jeA  of  trade  of  the  infured  can  tSt(k  the  infurer ;  for  he 
knew  nothing  of  it.  The  defendant  did  not  undertake  that 
the  fugars  fhould  bear  a  price  of  30/.  a  hogfhead.  If  ipcc- 
C  m  ]  ulative  deftinations  of  die  merchant,  and  the  fuccefs  of 
fuch  fpeculations  were  to  be  regarded,  it  would  introduce 
the  grea^ft  injuftice  and  inconvenience :  the  underwriter 
knows  nothing  of  them :  the  orders  here  were  given  after 
the  policy  was  figned.  But  the  decifive  anfwer  is,  that 
the  infurer  has  nothing  to  do  with  the  price  ;  and  that  the 
right  of  the  infured  to  a  fatisfaAion  artfes  immediatdy  upon 
their  being  landed  at  the  pott  of  defivery. 

'  ■   ••  ••',.-■ 

We  are  of  opinion,  that  the  plaintiffi  are  not  entitled  to 
Iijhre  the  price,  for  which  the  damaged  fugars  were  fold, 
made  up  3o/./^r-hog(head:  and -it  feems  to  us  at  plain -at 
any  propofition  in  Euclid^  that  the  rule  by  which  the  jury 
halve  gone,  is  the  right  meafure* 

In 
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In  a  fttbfeqttent  cafe^  which  will  hereafter  be  tnentioied    CHAP, 
ior  another  pizrpofe,  Lord  Mansfield  hid,  that  the  cafe  of    i    J^l^ 
Lewit  n  Ructer,  fhould  be  the  rule  in  all  fimilar  cafes^that  he  CrasT, 
is,  wherever  there  was  ^  fpecific  defcription  of  caiks  or  ?*^?\ 
goods  :   but  in  Le  Cras  t.  Hughes^  the  property,   which  ^%  Geo.  iiL 
confifted  iai  Tarious  goods  taken  from  an  enemy,  was  valued  ^^^^  V^^ 
at  the  fum  infure^,  and  part  was  loft  by  perils  of  the  fea  \ 
eonfequently  the  fame,  rule  coiild  not  be  adopted,  on  a6« 
.count  of  the  nature  of  the  thing  infured.    The, only  mode 
was  to  ^o  into  an  account  of  the  whole  value  of  ^the  goods, 
and  take  a  proportion  of  that  fum,  as  the  amount  of  the 
goods  lofti 

r  Since  the   19th  of  Geo.  il«  the  conftant  ufage  has  beeil 

10  let  the  valuation  fixed  in  the*  policy  remain,  in  cafe  of  a 

total  lofs,  .uniefs  the  defendant  can  fhew  that  the  plaintiff 

had  a- colourable  intereft  only^.or  that  he  has  greatly  over* 

valued  the  goods  :  but  a  partial  lofs  opens  the  policy*    This 

cuftom,  £ud  Lord  MunsfiiU,  was  introduced  by  Lord  Chief 

Juftice  Z^,  in  a  caiie  of  Erafmus  v.  BaHks  :   and  in  another  M.  11  Oca  IL 

€!kfe  of  Smith  r.  Fiixney,  which  happened  about  the  fame 

period,  the  fame  rule  of  decifion  was  adopted* 

By  the  ordinance^  of  Hamburgh  it  is  declared,  that  in  %  Magens  318. 
cafe  of  a  damage  to  goods,  the  aflurcd  is  not  to  open  the 
damaged  goods  but  .in  the  ptefence  of  the  afiurers'  or  their 
deputies  ;  but  if  time  and  circumftances  do  not  give  oppor^ 
tunity  to  call  them,  yet  the  goods  muft  not  be  opened,  but 
in  the  pre&nce  of  a  notary,  and  fome  witheffes*  I  can  r  112  ] 
find  no  fuch  regulation  in  the  law  of  infurance  in  England^ 
nor  da  I  underftand,  that  any  fuch  is  adopted  in  praftice. 
Indeed  it  feems  to  be  needlefs ;  becaufe  an  afiuced,  in  order 
tot  .entitle  himfetf  to  recover  for  .a  partial  lofs,  muft  prove 
by  difinterefted  witnefles,  to  the  fatisfaftion  of  the  jury^ 
the  quantity  of  goods  damaged  in  the  courfe  of  the  voyage. 
The  paities  ma^,  hawevcTj  infift  upon  being  prefent 


^     ..!». 
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C  H  A  E.       tt  will  be  proper  here  to  remark  that  fimie  goods  arc  of 
^_^^^*1^    ,    a  perifliabk  nature  -,  and  dicrcforc>  whpn  they  arc  damagoi 
Ord.  of  France,  by  fuch  natural  s^nd  inherent  pnncifrfe  of  corruption  in 
stockh<»hu,»nd  diemfelvcs,  the  underwriters,  by  the  ordinances  of  moft 
y^^^  A^pcn-  countries,  arc  held  to  be  difchargcd.     The  underwriters  of 
dix,No.  I.       Ltmdan  have,  indeed,  by  expreis  wmids  intentod  ia  theic 
policy,  declared)  that  they  will  not  be  ^nfwecable  for  anf 
partial  Ipfs  happening  to  coni,  fifh,  fait,  fruit)  iour>  and 
feed,  unlcfs  it  arife  by  way  of  a.  general  avenage^  or  in 
confcquence  of  the  (btp  being  ftranded%     Thia.cUuCe  was 
Introduced  by  the  underwriters,  to  prevent  the  vexation  of 
trifling  demands,  which  muft  have  arifen  in  every  voyage^ 
on  account  of  the  very  pcrifliable  nature  of  thofe  commodi- 
ties, which  we  have  juft  bad  pccafion  to  enumerate.    Thi» 
ioxxA  was  formerly  ufed  by  the  two. insurance  coinpaniea,.  as 
well  as  Ly.the  private  infurers,  till  the  yeat  1754*  wJhien  a 
ihip  having  been  ftranded,  and  got  off  again,  the  infuved 
CantHlon  v.     recovered  a  ipiall  partial  lofs.agaiQ(l  the  Laadon  Afluranoe 
Aflur.Comp.    Company,  fipce  which  period^  the  Companies  liave  left  out 
cited  in  3  Burr,  the  words,  ^or  Ai  Jbkp  bg  ftr/mded/^  and  ace  tiqw  only  Inr 
^^^^'  ble,  in  cafes  of  a  general  average  \  but  the  old- form  is  ftiil 

retained  by, private  infurers. 

Upon  thia.obiufe  there  baveJ^eten  fevcral  detorminationSj 

in  all  of  which  it  has  been  uniformly  held,  that  the  under* 

writers  can  in  jio  cafe  be  anfcverable  for  a  partial  ibfs  to 

fttch  commpditias  :  and  that  no  lofs  fliall  be  deemed  a  total 

one,  but  the  abfolute.  dcftru£tion  of  the  thing  infured ;  for 

tliat  while  .it  fpecifically  remains,  though  perhaps  wholly 

unfit  for  nfe,  no  lois  has  hapenod  within  the  meaning  dF 

this  meqicMrandum.     It  may  alfo  be  pxx)pec  to  premife  that 

Mafon  y.         mm  \&  a  general  term^.and  includes  many  particulars  ;  peaa 

Vide'poil       *"^  beana  hs^ve  been  held  to  come  within  the  meaning  of  tke 

word* 

» 

C  113  ]      .  But  in^.lafe^  trial  at  QuiUhall  in  the  Coi(rtt>f  Common 

diai,"sittingi^"P^^*^>  Mr.  Jufticc  WUfofi  was  of  opinion,  that  the  term 

after  Eafter     fyft  ufcd  lu  the  mcmoraadum  did.nof  include  ialt*petre. 

Term,  17  Ceo.  *  . 
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An  aAtoh  Updn  ^  pohcf  of  infurance  wtis  brosgfat  for    CHAP. 
Ac  reCOVtflry  of  56/.   19/  Sd. percent,  being  the  damage    ,    J^' 
received  by  a  cargo  of  wheat  on  board  the  B^cawen  in-  wi'ifoov^mith 
fured  at  and  from  Laneajler  to  Rotterdam*    The  wheat  was  3  Burr.  1550. 
valued  b^gteemcnt  at  30/.  per  quarter.    The  policy  was 
in  the  ordinary  form»  with  the  ufual  ckufe  at  the  bottom, 
that  com^  fiOi,  fruit,  iffc*  ihould  be  warranted  free  from 
average,   unlefs  general,  or  the  ihip  be  ftranded.     The 
defendant  underwrote  thb  policy  for  iboA    The  defendant 
having  pleaded  the  general  iflue,  the  caufe  came  on  to  be 
tried  ;  and  a  fpecial  cafe  was  referred  for  the  opinion  of 
the   Court,   ftating,   that  after  the  flrip's  departure  from 
LancajleTy   and   before   her  arrival  at  Rotterdam^  (he  tnet 
with  a  violent  (lorm :  that  fhe  was,  by  and  through  the 
force  of  winds  and  ftormy  weather,  obliged  to  cut  away^ 
and  leave  her  csd)Ie  and  anchor,  for  the  fafety  of  the  ihip 
^Uid  cargo :  that  (he  was  alfo  greatly  damaged,  and  obliged 
tp  run  10  the  firft  port  to  refit :   that  the  expenfe  of  refit* 
ting  the  ihip  amounted  to  38/.   15/.  per  cent,  whfch  tha 
defendant  in  this  cade  had  paid,  being  a  general  average. 
The  cafe  then  ftates,  that  the  hatches  were  not  opened  at 
Liverpool  (the  place  where  (he  had  gone  to  repair  i)  buT 
the  (hip,  being  refitted,  proceeded  on  her  voyage,  and  ar« 
rived  at  Rotterdam  where  her  cargo  of  wheat  was  landed: 
that  upon  her  unloading  it,  it  appeared  that  it  had  received 
damage  by  the  faid  ftorm  to  the  amount  of  56/.  19/.  %d. 
per  cent* 

The  fingle  queftioh  was,  tipon  the  true  conftru&ion  and 
meaning  of  the  words,  ^  free  from  averagA^  uniep  general^ 
"  or  thefhip  le  ffranded^  whether  the  plaintiflT  could  under 
the  circumftances  recover  in  this  a£tion  for  the  damage  of 
56/.  19/.  %d.  per  cent.  After  two  arguments,  the  Court 
gave  judgment  for  the  defendant. 

• 

Lord  Mdnsfield.^-^**  Policies  of  infurance,  according  to 
their  prefent  form,  are  very  irregular  and  confufed  :  an  ambi* 
guity  arifes  in  them  from  ufing  the  fame  words  in  diflnsrent 

»  fenfes  % 
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CHAP,    fenfes ;  particularly,  in  the  ufe  of  the  word  averap^     It  is 
y_   I     ufed  to  Cgnify  a  contribution  to  a  general  lofs ;  an4  it  is 
alfo  ufed  to  fignify  a  particular  partial  lofs. 

But  whether  it  be  confidered  in  one  o»  other  of  thefe 
fenfes,  it  will  not  avail  the  plaintiffs  in  this  cafe.  For  if 
it  here  fignify  contribution^  'the  infurer  is  to  he  free  from 
contribution!  unlefs  the  contribution  be  general.  If  it 
fignify  iofs^  then  plainly  it  is  warranted  free  from  all  par- 
ticular lofs.  The  infurer  is  liable  to  all  lofles  arifing  from^ 
the  (hip  being  ftranded ;  and  in  all  cafesi  where  there  is  a 
general  average  :  but  all  other  partial  loifes  are  excluded  by 
the  exprefs  terms  of  the  policy. 

.  The  word  **  unlefs'-  means  the  feme  as  **  except  ;^'  and 
never  can  be  conilriied  as  a  condition^  in  the  fenfe  that 
the  counfel  for  the  plaintiffs  would  put  upon  the  word 
^*  condition,"  namely,  to  be  free  from  partial  lofs,  unlefa 
in  two  events,  viz.  a  general  average,  or  the  ftranding  pjE 
the  (hip  :  but  if  either  of  thofe  events  did  happen,  then  to  be 
liable  to  all  other  average.  The  words  **  free  from  average 
unlefs  general,"  can  never  mean  to  leave  the  infurer  liable 
to  any  particular  damage.  It  is  clear  then  that  the  plaintiff 
ought  not  to  recover ;  and  that  judgment  ought  to  be  givei^ 
for  the  defendant." 

CocVtngv.FriP     In  a  modem  cafe  a  queftion    arofe  upon  the  memo-i 

»^*Gco.  ni.      randum.    It  was  an  a£tion  brought  upon  a  policy  of  in- 

Vidc»tc,p.ax.  furance  to  recover  againft  the   undervrritcrs  for  a  total 

lofs  of  the  cargo.     The    jury  found    a  verdi£k   for  the 

plaintiff,  fubjedi  to  the  opinion  of  the  Court  upon  a  fpecial 

cafe. 

The  cafe  ftate?,  that  the  ftip  failed  frO|m  Nrwfitmilani 
%  on  the  7,^  of  December   1783,  with  a  cargo  of  fifh :  that 

on  the  nth  they  hove  overboard  40  quintals  for  the  gen- 
eral prefervation  of  the  ftiip  and  cargo :  that  on  the  20th, 
^ey  tlirew  over  20  quintals  more  for  the  fame  purpofe. 
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The  fliip  Jiad  exceeding  bad  weather  iill  her  atrJral  at .  C  H  A  P. 

Lt/hfiy  on  the  .loth  of  January  1784,  the  ftiip  being  bound  ^ 

to  Figara*     When  (he  arrived  at  Lijbon^  a  furvey  -was  had. 

at  the  requeft  of  the  captain,  who  was  alfo  the   confignee 

6f  the  goods,  by  the  Board  of  Health  ;  and  it  appeared  to 

them,  and  fo  the  ia£l  was,  that  the  cargo  was  of  no  value 

througli  fea  damage.     The  fliip  did  not  proceed  to  Figara* 

The  defendant  has  paid  into  Court  the  amount  of  the  par-      [    ''5  3 

tial  iofs  fuftained  by  the  fhip,  and  alfo  the  general  average 

upon  the  cargo. 

Lord  Mansfield,'^*^  Moft  litigations  arife  from  improper 
ftatements  of  cafes,  and  from  not  properly  deffining  terms. 
This  claufe  rel^^tive  to  fruit  and  fiih,  is  now  a  very  old  one 
\n  policiesi  of  infurance.  The  infurer  undertakes  for  all 
lofles,  except  particular  dan^age,  unlefs  the  (hip  be  ftrand- 
ed :  he  engages  againft  a  total  Iofs.  What  is  a  Iofs  ? 
The  total  Iofs  of  the  thing  infured  is  the  abfolute  defiruBion 
of  it,  by  the  wreck  of  the  (hip.  The  fi(h  may  all  come  to 
port ;  though  fron^  ^he  nature  of  the  commodity,  it  may 
be  damaged^  it  niay  h^  (linking  :  dill  as  the  commodity 
^ecificalij  rems^ins,  the  imderwriter  is  difcharged.'' 

The  other  judges  concurred,  Mr.  Juftice  Bullet  obfervr 
ing,  that '  from  the  firft  introduction  of  the  claufe  in  the 
year  1749,  till  the  prefent  time,  the  underwriter  never 
has  been  held  anfwerable  but  in  cafes  where  there  has  been 
9L  total  Iofs  of  the  commodity. 

So  alfo  in  an  infurance  on  fruit  from  Ltflfon  to  London^  M^AndreinY. 
it  appeared  that  the  (hip  was  captured,  and  recaptured,  ^^^^  ^ 
brought  into  Portfmouth^  and  afterwards  arrived  at  London  :  h.  after  Midu 
but  the  cargo,  by  the  captt^re,  recapture,  and  cohfequent  '793« 
length  of  the  vayage,  had  f\|Aained  a  damage  of  8o/.  per 
cefft.    The  aiTurcd,  however,  never  heard  of  the  capture 
till  the  (hip  was  fafe  at  ^ort/mouih^  and  then  he  offered  to 

Lord 
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C  H  A  P^  Lctti  Renyofu-'^**  As  therfe  has  bfcett  no '  ftnrtidirig,  tHftrft 
■  ^^^1^  caoftot  be  a  recovery  for  a  partial  lofs.  The  quefticri  theit 
iSf  Whether  the  aflured  can  recover  for  a  total  lofs  ?  Had 
the  plaintifF  heard  of  the  capture  only,  he  might  haVo 
abaiidotied :  but  he  hears  nothing  of  the  accident  till  th<^ 
fiiip  is  in  fafcty.  The  cargo  arrives  ftt  the  port  of  defti- 
iration ;  and  though  ir  is  good  for  very  Jittle,  yet  it  ha^ 
iftvariabiy  been  held  that  the  voyage  mufl:  either  be  loft,  or 
the  cai^Oj  if  it  be  one  of  thofe  mentioned  in  the  memo^ 
randum,  muft  be  wholly  and  adually  deftroyed  to  entitle 
the  afTured  to  recover."     The  plaintiff  was  nonfuited. 

The  ttSt&  of  the  memorandum  has  been  alfo  very  r©» 

gently  difcufled  by  the  whole  Court,  in  an  adion  on  a 

fiolicy  on  Hifheat  and  coals,  the  declaration  dating  the  lofs 

Kdbitt  ▼.         to  be  by  d^tentwn*    It  appeared  in  evidence  that  the  (hip 

Jtwr!*7'8j.  ^^  ^^^^^^  ^y  *^^^^  ^f  weather  into  Ellj  Harbour  m  Ire^ 
tandi  and  there  happening  to  be  a  great  fcarcity  of  com 
there  at  that  time,  the  people  came  on  board  the  (hip  in  a 
tumultuous  manner,  took  the  government  of  her  from  the 
capftain  and  crew,  and  weighed  her  anchor,  by  which  fte 
drove  upon  a  reef  of  rocks,  where  fee  was  ftranded,  and 
they  would  not  leave  her  till  they  had  compelled  the  cap- 
tain to  fell  all  the  corn  (except  about  i#  tons)  at  a  certain 
tate.  The  lo  tons  were  loft  in  confequence  of  the  ftrandw 
^g>  hy  which  it  was  damaged,  and  obliged  to  be  thrown 
overboard.  The  (hip  afterwards  arrived  with  the  fcft  of 
the  cargo  at  the  place  of  deftination.  A  vdrdift  was 
found  as  for  a  total  lofs.  A  motion  was  made  for  a  new 
wt^f^*  trial.  There  were  other  points  in  the  caufe,  ohe  of 
which  has  been  already  confidered.  As  to  this  upon  tht 
fiteiYi  orandu  ihi 

•• 
Lord  Kenyoft  faid*— **  This  being  a  policy  upon  corn, 
the  memorandum  Rates  that  the  underwriter  will  not  be 
liable  for- any  average,  uniefs  general,  or  the  fliip  ht 
ftranded.  And  I  am  of  opinion  that  this  is  not  a  general 
average ;  becaufe  the  whole  adventure  was  never  in  jeop- 
ardy. 
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aftrdy.  Thert  i$  no  pretcnete  to  fay  that  the  Jjcrfons,  who  CHAP, 
tbok  the  corn,  intended  any  injury  to  the  fhip  or  any  j_X!l 
Hther  part  of  the  cargo  but  the  corn,  which  they  Wanted 
in  order  to  prerent  their  fuffcriftg  in  a  tirfic  of  fcarcity. 
Therefore  the  plaintifis  could  never  hive  called  ort  the  reft 
ef  the  owners  to  contribute  their  pjoporriort,  as  upon  a 
general  average.  On  the  meaning  of  the  memorlmdum  I 
have  no  doubt.  The  articles  there  enumerated  are  of  a 
perifliable  nature  :  as  it  might  be  difficult  to  afcertidn 
trhethcr  their  being  damaged  arofc  from  any  accident,  <» 
from  the  nature  of  the  alticles  themfelves,  this  memorah^* 
dum  is  inferted  in  all  policies,  to  prevent  difputes ;  and  b]f 
it  the  underwriters  exprefsly  provide  they  will  hot  pay  any 
average,  unlefs  genetal,  or  the  fhip  be  ftranded.  When  a 
Afip  IS  ftranded,  then  the  underwriters  agree  to  afcrxbe  the 
lofs  to  the  ftranding,  as  being  the  moft  probable  occafioh 
of  the  damage,  though  that  fad  cannot  be  always  afcer- 
taiined.  Therefore  here  all  tjie  damage  done  to  the  cargo 
thrown  overbdard  may  be  afcribed  to  the  ftranding ;  but 
t}ie  objeAion  it,  that  the  declarsttion  imputes  the  lo£i  to 
another  canfe.*' 

Mr.  Jftftice  A/*r.— *'  With  refpecl  to  the  objeftion, 
^t  this  does  not  fall  within  the  reafon  of  the  memoran- 
dum ;  there  are  only  two  inftances,  in  which  the  owner 
may  recover  an  average  lofs  on  the  articles  there  enume- 
Tated-,  either  where  the  average  is  general,  or  where  the 
lofs  arifes  from  the  ftranding  of  the  vefieL  Now  this  can* 
not  be  (aid  to  be  a  general  average,  for  the  reafpns  al« 
ready  giv^n.  And  as  to  the  other  inftance  of  ftranding, 
the  plaintifis  are  entitled  to  recover  for  any  lofs  occafioned 
to  the  cargo  in  confequence  of  the  ftranding,  provided  it 
be  a  dired  and  immediate  confequence  of  ftranding  :  but 
they  cannot  recover  for  that  which  was  taken  by  the  mob  9 
fdt  that  Was  not  the  confequence  of  the  ftranding,  but,  on 
the  contrary,  the  ftranding  was  occafioned  by  the  mob 
coming  on  boatd  for  the  com.  The  rioters  took  poflcflion 
iof  the  fliip  in  order  to  get  at  the  cargo :  but  this  lofs 

cannot 
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C  H  A  Bi»  cannot  be  s^cribed  to  the  ftranding.  Suppofe  the  mob 
had  taken  out  loo  quarters  of  corn  before  the  flup  had 
been  ftranded,  and  had  ufed  no  threat  to  deftroy  the 
whole,  if  it  were  not  delivered  to  them,  it  is  ckar  that 
the  underwriters  would  not  be  liable.  Then  the  tzGt 
pf  their  taking  the  corn  after  ibe  waa.  ftranded  is  as 
much  unconnefted  with  t^iat  circumftanee  as  if  it  had  beea 
^fore.  But  the  lofs  which  happened  to  that  part  of  the 
cargo  which  was  throwa  overboard,  being  afcribeable  to  the 
branding,  and  bping  a  Am6t  and  immediate  confequence 
of  the  peril  infured  againft,  might  have  been  recovered,  bad 
there  been  any  count  in  tli^  decbradon  applicable  to  a  loft 
by  ftranding*** 

B^wn*^*  Th.ere  is  indeed  a  cafe  in  Sir  John  Strangers  Report% 

ftS^a.'io65.    which  feems  to  militate  againft  the  above  deciiions. 

Upon  the  execution  o£  a  writ  of  ii^uiry  before  Lord 
Hardivicte,  when  Chief  Juftice,  it  appeared,  that  the  de^ 
i^^ndant  was  an  infurer  to  the  aoAQunt  of  aoo/.  upon  com» 
the  value  of  which  was  21tLz  that  the  com  was  fo  dam- 
aged in  the  voyage^  that  it  fold  for  67/.  only,  and  the 
freight  came  to  80/.  The  qneftion  upon  this  cafe  was» 
Whi^ther,  as  the  freight  exceeded  tjie  falyage,  this  was  npt 
to  be  confidei^d  as  a  tptal^  loi^  ? 

The  Chief  Juftice  was  of  ofmiion,  that  within  the  reaibn 
of  dedu£Ung  the  freight,  when  the  falvage  exceeds  it  \  the 
plaintiff  in  this  cafe,  wherein  it  fieU  ihort,  was  entitled  Co 
have  it  confidercd  as  a  total  lolis.  The  jury  accordingly 
found  for  the  plaintiff** 

Upon  this  cafe  it  may  be  obferved^  that  it  was  decided 
prior  to  the  introdu£tion  of  the  claufe,  upon  which  fe 
much  has  lately  been  faid ;  and  cou&quently,  f^ch  a  de* 
cifion  can  have  no  weight  now,  becaufe  the  law  is  altered 
[  X 16  3  on  account  of  the  agreement  of  the  parties.  Indeed  the 
cafe  I  am  about  to  cite  v/as  exa£tly  fimilar  in  circumftances 

ta 
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to  Bjojfidd'v.  Brown:  but  Lptd  M^n^ld  in  his  char^  to   c  H  A  Pr 
the  jury  gave  a  vcrj  different  <life^ionj  and  the  jury  found    ^  J^^ 
accordingly. 

It  was  an  a£lion  brought  on  a  policy  of  infuran^:^  on  Mafon  ▼. 
goods,  on  board  the  Happy  Recsvery^  at^and  from  Lmdon  to  1^*^"^!^^^^ 
Su  Augufiinty' to  rappver  for  a  i^otal  lofs,    The  cargo  was  HaaryT«iii, 
peaSi  which,  in  a  forn[ier  caufe  on  the  fame  policy,  were  J^°»  *'  ^^ 
held  to  fall  within  iht  genera)  denpmin^^tion  of  corny  in  the  Vuk  ante,  ii^ 
memorandum  at  the  foot  of  die  policy.    The  peas  arrived 
9t  the  place  of  deftipation  \  but  being  much  danu^ed,  the 
produce  of  them  wa?  lefs  by  about  three  fourths  than  the 
freight,  which,  on  account  of  the  ihip's  arrival  at  the  por^- 
pf  difcharge,  became  d^e. 

The  defence  fet  up  by  the  underwriter  was,  that  if  t)ie 
goods  mentioned  in  the  memorai^dum  arrive  at  the  market^ 
though  a  lofs  amounting  to  a  total  one  has  happened,  the 
underwriters  are  not  liable.  Four  or  five  witnefles  cont 
▼erfant  in  fettling  lofles  upon  policies  being  called,  provedl* 
that  the  ufag^  was^  |n  fuch  ^afes^  to  hpid  the  uiiderwriter 
4ifchargedt  x 

Lord  Mansfield  told  the  jury,  '*  this  was  a  queftlon  of 
confequence,  and  it  turned  upon  the  general  import  of  the 
exception  :  the  witnefles  examined  have  put  it  on  that 
point  %  and  they  hold,  that  if  the  fpecific  thing  come  to 
the  port  of  delivery,  the  underwriter  cannot  be  called  on* 
How  did  this  matter  ftand  before  the  year  7749  ?  When  the 
policy  was  genera),  and  pperated  as  an  indemnity,  there 
was  little  difference  between  ^  total  and  a  partial  lofs.  Hi6 
lordfliip  here  ftated  ^e  determinsition  of  Bojfield  v.  Brown^ 
which,  he  pbferved,  was  prior  to  the  claufe  in  queftion* 
But  the  cafes  now  (land  upon  the  memorandum,  which  is 
in  very  general  ^ords.  The  queftion  is.  Whether  thd 
lifage  has  not  explained  the  generality  of  the  words  ?  If  it 
has,  every  man,  who  contra£b  for  a  policy  under  ufage, 
does  it,  as  if  the  point  of  ufage  were  inferted  in  his  con* 
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C  K  A  p.    tftift  iHtMhs.    Thf  -witatStt  tkMmtA  M  hftist  tl  1^  be 
Jjl   ,    MHkrJloodi  that  if  the  %elik  fbiiig  ^oflS^  fo  tht  tutrkei^ 

the  memorandum  warrants  the  infurer  to  be  fr«e  frofn  sbf 
demands  for  an  average,  or  partial  loHs.**  The  jury  found 
for  the  iftfencfont* 


r.   it7  }        The^fe  of  Boyfiildy.  Si^o^nh^  certaihiy  been  <Pftt^ 

Vidfe  4inc,       furrhfed  by  this  decifion,  i«4uch  ^as  reeogni^ed  asia  prop^ 

*•  **  ^  ^^        d^ferthihatioh  in  the  eafe  of  S&Utie  r.  Mcdigiiaifi,  before 

eked,   where  Mr.  Juftice    SuUir  faid,  that   the   cafe  te 

Strange*^  Reports   had  beef)  eJtptefsty  dVer-nded  by  tht 

Cdttf t  in  the  cafe  of  Jlf^«  V.  Skurrap 

When  the  quantity  of  damage  fiiftaiiied  in  tlni  eourfe  of 
the  voyage  is  known,  and  tlie  amount,  which  each  under- 
^'riter  upon  the  policy  \%  Ikble  to  jiay,  is  fettled,  it  is  ufual 
tot  the  underwriter  to  ehd^fe  on  Che  policy,  ^*  aijuftei 
^  this  hfsy  atfi  much  ptr  em!*  dr  (bttie  w^fds  to  the  ftme. 
efe£lw    Thi$  is  called  an  adjuftment. 

tt  hfts  been  determined,  that  after  ^n  ikljtiftment  has  been 
figned  b^  the  underwriter,  if  he  ref  ufe  to  pay,  the  owner  has 
no  occafion  to  go  into  the  proof  of  his  lo£i,  or  any  of  the 
dreumftances  refpeAing  it.  This,  it  is  faid,  his  been  the  in- 
tftriable  cuftom  upon  this  fubjed  \  which  feems  perfe^ly 
)uft,  as  the  underwriter  has  under  his  hand  exprefsly  admit- 
ted that  the  plamtiflF  has  fuftained  damage  to  a  certain 
itttfount.  To  be  fure,  if  any  fraud  were  difcovtrcd  in  ob- 
taining the  ddjuftment,  that  might  be  a  ground  for  fetting 
xt  afidc  :  but  fuppofing  the  tranfadion  fair,  as  we  muft  al- 
ways dd  till  proof  is  given  to  the  contrary,  the  rale  of  not 
fafTering  the  ddjuftment  to  be  contradiAed,  is  fair  and  equi* 
table. 

Hog  y.  Gould.  An  afl-ion  was  brcftrght,  by  the  plaintifFagJiifift  the  drffend^. 
ttT^Trin"i74j,  ^^t,  on  a  policy  of  infurancc,  which  the  latter  under^ote 
at  Giiiliihali,  \n  Uovember  174^,  on  the  fhip  Gf^r^^  and  /fe//rv,  captain 
Mcr.  310.        JaotOer^  at  and  trom  Jamaica  to  London^  mtercft  or  no  mte- 

reft. 
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1^,  bi^  of  snrcmge,  and  vriAimt  benefit  of  ffiKrage  to  the  C  H  A  ?: 
kl£uHj[%  witli  a  warranty  aonexed  to  the  policy>  that  the  ,  Y^' 
Dnp  ilMsdi  fail  hotn  Jamaicaf  with  die  fleet  that  came  out 
tader  ooniFOf  of  the  Ludlow  Gafik  nan  of  wan  The  (hip 
ftUid  with  the  fleet  under  that  conYoy^  but  was  damaged  fo 
Qiuchy  as  to  oldige  her  to  bear  away  for  Cbartejhwn^  where 
Ihe  was  condemned  and  broken  tip.  The  plaintifl^  demand- 
ed his  infurance ;  and  all  the  underwriters,  being  fatisfied 
q(.  the  tr«tb  of  the  cafci  paid  their  lois,  except  the  defend*  .^^ 

synt^  who  Went  fo  far  as  to  fettle  it,  and  according  to  the 
cvftom  upon  thefe  occaiions,  underwrote  the  policy  in  thefe    I  1x8^}  . 
wKHrdflt,  *^  adjufted  the  lofs  on  this  policy,  at  ninety'-eight 
M  pounds  per  tifU.  whidi  I  do  agree  to  pay  one  month  after 
^  4Ate,  iXcwfeiii  5th  July^  1745,  Hmrf  GtxddnejJ* 

• 

Wi^en  the  note  became  due,  he  infifted  on  fuller  proo^  » 

particulariy  of  the  ihip!a  failing  with  convoy,  and  her  co»< 
4emn^ou :  but  as  it  always  was  the  cuftom,  after  adjufU 
meat  and  a.  pvomiie  to  pay^  qever  to  require  any  further 
prooff  but  to  pay  the  lofs ;  and  Lord  Chief  Juftice  Lt^ 
l>eing  of  opinionj  that  this  was  to  be  conGdered  as  a  note  of 
hand,  and  that  the  plainftflF  had  no  occafion  to  enter  into 
alie  proof  of'  the  lolsi  the  jury  found  a  vexdid  for  the 
pliuj)ti£  The  £u»e  r>ule  was  puriiied  in  the  £oUowingBeax7esi.ex 
ysoNT  is. 'Voothnr  cafe,  be£ore  L6rd  Chief  Juftice  X^,  b^Merc  30S. 
tmotx^.  IbnxjjM  and  ^kfctttf. 

Xhe  words  nfisd  by  Lord  Chi^  Juftice  Lee  are  extremely 
bKTgei  and  perhaps  dhe  true  rule  upon  the  fubje£l  may  hit 
beater  colk&ed  bom  the  two  following  ca&s : 

C^ib  00  a'  policy  of  aflUpance  on  (hip  and  goods  frpm  Rogers  ^Mzj* 
London  to  Sbelburne,  in  Nova  Scotia.  T^e  policy  had  been  |eJ*xik!.T79«. 
adjufted  by  the  defendant,  at  50  per  cent,  and  it  was  con- 
teodhe^*  il^»  he>iA«fis.inow  bound  by  that  adjuftment  On 
tj^e.  c^hfit  band,- V  if  was  argued,  that  the  adjuAment  was  not 
binding  y  and  that  if  ic  were,  it  ought  to  have  been  de- 
Q{2if»4:  upon  fycdaikf* 

-  Lord 
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CHAP*  Lord  Ken^n  faid,  that  he  did  not  think  it  neceffiitjf 
^^*  to  declare  on  the  adjuftment  fpecially,  diat  it  was  prinUi 
Jhcie  eridence  againft  the  defendant  \  bat  if  there  hid  been 
any  mifconceptioii  of  the  law  or  fa£l»  upon  whith  it  had 
been  made,  the  underwriter  was  not  abfolutely  cbticliidedr 
by  it*  This  turned  out  to  be  the  cafe  %  and  there  was  « 
verdiA  for  the  defendant* 

j(e  Garron  V.    '  S6  ih  a  ftill  later  caie»  the  plaintiff  came  down  to  trials 
G«lbraith,Stt-  having  no  other  evidence  to  produce  but  the  adjuftmenti 
^"fjf  *^^"°*  and  the. witnefs,  who  prov^  it,  fwore^  that  doubts,  foon  af- 
ter they  had  figned  it,  arofe  in  the  minds  of  the  «ndei» 
writers,  and  they  ref  ufed  to  pay ;  upon  which  Lord  Kenjeti 
faid,  that  uhder  thefe  circumftanoes,  the  plaintiff  iniift  g<y 
into  other  evidence,  which  not  being  prepared  to  do,  he 
tochaehnas     ^^  nonfiiitedi     In  the  followihg  term  a  motion  tpos.made 
Term,  36  Geo.  ^o  fet  afide  the  nonfuit,-  upon  the  ground  that  an  adjuft* 
ment  was /n'mi  y^of  evidence  of  the^  whole  cafe,   and 
threw  the  onus  prohandi  upon  the  underwriter,  and  that  it 
amounted  to  more  than  proof  of  the  defendant's  fubfisrip^ 
tion  to  the  policy. 

% 
Lord  Kenyom*"^^^  I  admit  the  adjuftnlent  to  be  evidaice 

in  the  caufe  to  a  certain  extent  \  but  I  thou^t  at  the  trials 

and  ftiil  think,  that  when  the  fame  witnefs,  who  proved  the 

fignature  of  the  defendant  to  the  adjuftnienit '  laid,  that 

doubts,  foon  after  the  adjuftment  took  place,  arofe  in  the 

minds  of  the  underwriters,  as  to  the  honefty  of  the  tranf- 

a£tion,  and  they  called  for:  further- proof,* the  plaintiff  ihould 

have  produced  othe^r  evidence :    and  that  by  fliutting  the 

door  againft  inquiry  after  an  adjuftment,  would  be  putting  a 

ftop  to  candour  and  fair  dealing  kmongft  the  underwriters/^ 

The*  rule  was  ref  ufed.  '     .     ,  ■ 


Dougl.  301 . 


Thellu^on  V.        The  fpirit  of  this  rule  was  adopted  in  a  Verf  modeni  caie^ 
n^M^^*AT       ^  ^^  infurance  upon  goods  on  board  zfirtign  Jhip^  **  the 
'^  policy  to  be  deemed  fufficient  proof  of  intereft  in  cafe  of 
^'  lofs.**     The  defendant  fuffered  judgment  to  go  ag^nfk 
«  hixa 
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him  by  default ;  and  on  a  motion  to  fet  afide  the  writ  of   CHAP, 
inquiryy  the  court  of.  Bang's  B^nch  feid,  thit  although  fuch   *^_^^-^  ^ 
a  policy  would  be  Void  in  this  country,  by  virtue  of  the  Vide  pgft,  e. 
ftatute  of  the  i^th  Gm.  a.  c.  37,  yet  the  ftatute  did  not  <4« 
extend  to  policies  on  foreign  fhips  :  and  in  this  caie  the  un<- 
detwriter,  having  fufieitd  judgment  to  go  by  default,  has 
confefled  the  plaintiff*!^  title  to  recovery  and  the  amouirtof 
that  lofs  was  fixed,  by  his*  own  ftipulation  in  the  policy,  and 
which  he  cannot  now  controvett; 

■ 

One  rule  relative  to  adjUftments  remains  ftill  to  be  inen«> 
tioned,  which  is,  that  if  an  infurer  pay  money  for  a  total 
lofs,  and  in  fa£t  it  be  fo  at  the  titHc  of  adjuftment ;  if  it 
afterwards  turn  out  to  be  onty  a  partial  lofs,  he  (hall  not  re-^ 
cover  back  the  money  fo  paid  to  the  infured*  But  fubftan-* 
tiid  juftice  is  done,  by  putting  him  in  the  place  of  the 
iiUitred,  and  giving  him  all  the  advantages  that  may  arife 
from  Ae  falvage. 

This  rule  was  fettled  by  the  Exng^s  Bench  in  the  y^af 
1766.  It  was  an  adion  on  the  cafe  for  aoo/.  upon  an  in^  baCofb  v. 
dehUatus  ajfumffity  for  fo  much  money  had  and  received  to  ^"^^  ♦  ^*^' 
the  ufe  of  the  plaintiiF.  Non  ajfum^it'wz^  pleaded,  andiflue  f  1  iq  1 
joined.'  It  was  brought  by  the  infurer  againit  the  infiired, 
to  recover  back  what  he  had  paid  him.  At  the  trial,  a  cafe 
was  referved  for  the  opinion  of  the  court.  Thefa£ts 
were ;  that  a  policy  had  been  underwritten  by  the  plaintifF, 
for  the  infurance  of  any  of  the.  packet  boats  that  (houid 
fail  from  Lijbon  to  Falmouth^  or  fuch  other  {^ort  in  England 
as  his  majefty  fhould  direct,  fbr  one  whdie  year,  commenc- 
ing the  I  ft  of  Oilcber  1763,  and  to  continue  fo  the  ift  of 
OSober  1 764,  inclufive,  upon  any  kinds  of  goods  and  mer- 
chandizes whatfoever :  and  it  was  agreed,  that  the  goods 
and  merchandizes  ihould  be  valued  at  the  fum  infured  on 
fuch  packet  boat,  without  farther  proof  of  intereft  than 
the  poiicy,  and  to  make  no  return  of  premium  for  want  of 
intereft  being  on  bullion  or  goods.  And  in  cafe  of  lofs  or 
xaisfortune,  the  infured  to  be  at  liberty  to  fue,  labour,  and 

•  i  lyavel, 
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CHAP*  travdy  £or»  in,  and  abptzt  tb^  (jjefeiiGe,  Ci£^uani»  and  tccQS^ 
Y^  1  cry  of  the  fs^id  good^j  or  jwy  part  tlieveof*  withoi&t  prejivr 
dice  tQ  cb^  iafurance,  to  the  charge^  whereof  the  infureifd 
were  t^  coai^rlbttte^  each  one  acpordiqg  to  the  rateanj  ^m^ 
tity  of.  his  fum  infured.  The  c^nfi/ip^tipQ  paid  by  the  bu 
fared  was  lo  percent,  and  ia  QS^  pf  ^  they  were  tQ  dh^bz 
npthiug.    Thefi  fpilows  the  ufu^l  inemor^duiQ. 

The  cafe  thenilates,  that  the  defend^zit  had  an  intereft  in 
bullioHi  on  board  the  Hanover  packet,  being  one  of  the  king's 
packets,  between  IJ/bon  and  Falmouth :  that  oa  the  Id  of 
I^ecei^her  1763,  it  was  totally  loljb  oS  Falmoutky  in  a  voyage 
between  Li/bon  and  Falmouth ;  and  the  lofs  was  adjufted  in 
writirig  u^o^er  the  policy^  i|i  ti^e  words  follpwing  ;r^ 


Adjofted  a  lofs  on  this  ppUcy  at.  joqA  per  cent,  tint 
ffafiover^  p^ket,  captain  Sheriorn,  being  totall)f  Ipft  ar 
*^  Falmouth.  Should  any  falvage  hereafter  be  recpveced^  the 
^'  infured  promifes  to  refund  to  the  infurer  whatever  he  may 
^'  fo  recover*  in  fuqh  proportion  as  the  fum  infured  bears  to 
*^  the  whole  intereft*  Lfmdon^  7,'^  OBober  1764^  iovRich((rd 
^'  Semir4,Mkb0el  FkibJ^ 

Tlve  infurer  paid  the  whol/?  money  infured^  which  vaa 
200/.  In  ^pril  1765,  the  iron  trunk,  which  contained  4II 
the  buUioni  was  fiflied  up  y  and  thereby  ^  the  buUioa  wsi9. 
C  t2o  3  recovered  without  preuidice,  and  delivered  to  the  defendants 
The  defendant's  expQnfe  of  falvage  amounted  to  63/.  9s.  zd, 
a^d  deducting  that  fum  for  falvage^  the  nett  proportion  of 
his  (hare  came  to  206/.  i  ts.  ^cL  The  plaintiff's  proportion 
thereof,  in  refpe<^  of  his  fubfcriptipfi^  amounted  to  4^/.  4/. 
whi<;h  yr^  paid  intp  the  cpurt*. 

The  qucftion  was,  whi&ther  the  pbiintiff  was  entitled  ^ 
recover. 

Vide  poft,  c.         The  c^urt  held,  that  this  wa$  a  policy  of  a  peculiar  fort  ^ 
'4-  aqd  that  i% '  w«9,  gppi  within  the  ei^ceptiQn  .0^  the   19th 

Geargit 
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George  2.  c.  37.  which  fays,  that  certain  policies  of  a  par- 
ticular form  ihall  be  void,  except  on  efRsAs  from  any  port 
in  Eurcpe,  or  America^  in  the  pofiefBon  of  the  crowns  of 
Spidn  or  Portugal.  This  is  a  mixed  policy ;  partly  a  wager 
policy,  partly  an  open  one  :  it  is  a  valued  policy,  and  fairly 
fo,  without  IFraud  or  mifreprefentation.  Therefore  the  lofs 
having  happened,  the  infured  is  entitled  to  recover  as  for  a 
total  lofs.  The  infurer  agreed  to  the  value ;  and  cannot 
be  allowed  to  difpute  it.  The  infured  has  received  the 
money  for  a  total  lofs ;  and  there  is  no  want  of  confcience 
in  retaining  it.  The  cafes,  cited  at  the  bar,  only  tend  to 
ihew,  that  where  it  appears,  before  adjuilment,  to  be  but  a 
partial  lofsf  the  underwriter  ihall  pay  no  more  than  the  real 
damage :  the  reafon  of  which  decifion  is,  that  the  infured 
muft  (hew  the  whole  cafe,  as  it  then  ftood.  But  in  the 
preient  cafe,  there  was  a  total  lofs  at  the  time  of  the  adjiift- 
ment.  The  adjuftment  in  this  cafe  makes  an  end  of  the 
queftion.  Here  is  a  folemn  abandonment,  and  a  folemn 
agreement,  **  that  the  infurers  {hUl  be  content  with  falvage 
'^  in  fuch  proportion  as  the  fum  infured  bears  to  the  whole 
^'  intereff  There  was  a  total  lofs  at  the  time  of  the  ad- 
juftment (which  is  the  fame  as  if  the  damages  had  then 
been  recovered  in  an  afkion.)  Here  is  no  fort  of  frauds 
zior  any  thing  that  is  againft  any  law  :  and  to  refund  mofe 
than  in  that  proportion  would  be  contrary  to  the  under- 
writer's own  agreement*  Therefore  the  nett  proportion 
only,  in  refpeA  to  thb  plaintifPs  fubfcription  after  deduc- 
tion of  falvage,  ought  to  be  returned,  and  that  is  paid  into 
court.  The  po/lea  was  ordered  to  be  delivered  to  the 
defendant 


v»%» 


CHAPTER   THE   SEVENTH. 


Of  General  or  Grofs  Average. 

CHAP.   >  A  VERAGE,  in  that  fenfe  in  which  wc  are  now  to 
,    Y^L    I    .--^^  confidcr  it,  fignifies  .a  contribution  to  a  general  lofs  : 
3  Bttw.' 1555.    ^^  ^^  order  to  fatisfy  the  reader,  it  will  be   neceffarrf  ta 
give  a  more  particular  dctcription  of  it.  * 

Magent  5^.  Whatever  the  mailer  of  a  fliip  in  diftrefs)  with  the  ad- 

vice of  his  officers  and  Tailors,  deliberately  refulves  to  db» 
for  the  prefervation  of  the  whole,  in  cutting  away  mafts 
or  cables,  or  in  throwing  goods  overboard  to  lighten  his 
Tcflel,  which  is  what  is  meant  by  jettifen  or  jetibn,  is  in  all 
places  permitted  to  be  brought  into  a  general  or  gro£i  ave- 
rage i  in  which  all  who  are  concerned  in  ihip,  freight,  and 
cargo,  are  to  bear  an  equal,  or  proportionable  part,  of  the  lofs 
of  what  was  fo  facrificed  for  the  common  welfare ;  and  it 
muft  be  made  good  by  the  in&rers  in  fuch  proportions,  as 

Be&we*  147 •    'they  have  underwritten.     In  the  -works  of   writers  upon 

,  commercial  af&irs>  we  very  often  meet  with  the  wor4  con-^ 

tribution,  alfo  fignifying  the  thing  juft:  defcrlbed  :  and  in  a 

marine   (enfe^   average   and    contribution  are  fynonimous 

•terms* 

* 

This  obligation,  which,  by  the  laws  of  aH  the  maritime 
jcountfies  in  Europe^  binds  the  proprietor  of  the^oods  or 
fliip  faved  to  contribute  to  the  relief  of  thofc  w^ofe  goods 
are  thrown  overboard,  is  founded  on  the  great  principle 
of  diflributive  juftice :  fo^  It  would  be  hard  that  one  man 
{hould  fuffer  by  an  aft,  which  the  common  fafety  rendered 
neccflary ;  and  that  thofe  who  received  a  benefit  from  that 
aft  fliould  make  no  fatisfaftion  to  him  who  had  fuftaincd 
the  lofs. 

This  obligation,  which  is  tacitly  entered  into  by  all  who 
have  property  at  fea,   was  introduced  by  the  Rhodians^ 

Their 
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Their  laws  moft  equitably  ena^ed,  that  all  the  property  on    CHAP, 
board  fhould  contribute  to  this  ncccffary  and  general  lofs ;    ^  ^-^l", 
and  in  modern  conftitutions  we  find  very  little  alteration  Leg.  Rhod  £  a. 
in  the  do<5lrine  of  ave^^ges,  from  that  eftablifhed  at  Rhodes*  ^'^  9- 
Similar  regulations  were  made  by  the  laws  of  if^Jbuyy  and  x^ws  of  Wtf- 
as  I  have  already  faidj  they  are  now  become  general.     From  ^"7  ^^'  20.  L 
MMay  we  learn,  that  the  Rhodian  laws  upon  this  fubje£l  ^'^*      *^' 
were  introduced  into  England  by  William  the  Conqueror. 

Beawis  is  of  opinion,  that  in  order  to  make  thd  a£l  of  Beawes  Lex 
throwing  the  goods    overboard  legal,    three    things    muft  ^*=^^- '48. 
concur. 

I  ft.  That  what  is  fo  condemned  to  deftrudlion,  be  in  con- 
fequence  of  a  deliberate  and  voluntary  confultation  held 
between  the  mafter  and  men. 

adiy.  That  the  (hip  be  in  diftrefs,  and  that  facrificing  a 
part  be  neceffary  in  order  to  prcferve  the  reft. 

3dly,  That  the  faving  of  the  fliip  and  cargo  be  adually 
owing  to  the  means  ufed  with  that  fole  view. 

'But  of  thefe  the  firft  and  third  propofitions  may  be 
4loubted,  as  the  fecond  point  alone  feems  to  be  all  that  is 
ncceflary. 

It  appears  alfo,  by  the  laws  of  Wlfiuj^  that  in  an  emer-  Laws  of  Wif- 
gency  of  fuch  a  nature  as  to  juftify  lightening  the  fliip,  it  **"/»  *^^"  *^« 
was  necefliiry  firft  to  confult  the  owner  of  the  goods  or  the 
fupercargo,:  but  if  they  would  not  confent,  the  merchan-  Laws  of  Ole- 
dize  might,  notwithftanding  their  rcfufal,  be  cje&ed,    if  ^^^  "^' 
it  appeared  ncceflary  to  the  reft  of  the  people  oii  board ; 
a  regulation  evidently    founded  in  neceffity,   to  prevent- a 
fordid  individual  from  obftru£ting    a  meafure  fo   eiTential 
to  the  general  fafety. 

If  the  fliip  ride  out  the  ftorm,  and  arrive  in  fafety- at  Bcawct  i^s^ 
^e  port  of  dcftination,  the  captain  muft  make  regular  pro-  ^  ^  ^\    *' 

teftsy 


Q.a 


laz^ 
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CHAP. 

vn. 


Mou{e*s  cafe, 
12  Co.  63. 


tells,  and  muft  fvrear,  in  which  oath  fomc  of  the  crew 
muft  join,  that  the  goods  were  caft  overboard  for  no  othet 
caufe,  but  for  the  fafety  of  the  (hip  and  the  reft  of  the 
cargo.  And  as  the  law  has  authorised  fuch  proceeding^ 
in  thefe  cafes  of  imminent  necei&ty,  it  will  "proteft  thofe 
who  a£t  bottdfidey  and  will  indemnify  them  againft  all  con* 
fequences.  Thus  in  an  adion  of  trefpafs  againft  a  man  for 
throwing  goods  overboard,  he  pleaded  fpecially,  that  it  was 
done  in  a  (lorm,  in  a  cafe  of  neceflity,  navis  levanda^  caufi  s. 
and  if  that  a£b  had  not  been  done,  that  the  paiiengers  muft 
all  have  periihed.  The  court  held,  that  the  plea  was  good^ 
and  the  defendant  had  judgment. 


It  is  evident  from  one  of  the  rules  above'  ftated,  that 
there  can  be  no  contribution  witliout  the  eje£lion  of  fome 
goods,  and  the  faving  of  others  :  but  it  is  not  always  neoef- 
fary  for  the  purpofe  of  contribution,  that  the  fhip  {hould 
arrive  at  the  port  of  deftination. 


Ord.  LcT!7.  14. 
iit.  Contribu. 
art.  15,  X  6. 
Ord.  of  Hasnb. 
2  Mag.  240. 
Ord.  of 
Rotterdam, 
%  Magens  98. 
But  fee  page 
123. 


If  the  jettifon  does  not  fave  the  (hip,  but  ihe  perifh  in 
the  (lorm,  there  (hall  be  no  contribution  of  fuch  goods  as 
may  happen  to  be  faved ;  becaufe  the  obje£l,  for  which 
the  goods  were  thrown  overboard,  was  not  attained.  But 
if  the  (hip,  being  once  preferved  by  fuch  means,  and  con* 
tinuing  her  courfe,  (hould  afterwards  be  loft,  tlie  property 
faved  from  the  fecond  accident,  (hall  contribute  to  the  lofs 
fuftained  by  thofe  whofe  goods  were  caft  out  upon  the  for- 
mer occafion. 


X  Mag.  56. 


Magens,  in  his  preliminary  EiTay  on  Infurances^  ad- 
vances a  different  doArine,  and  contends,  that  if  a  (hip  be 
faved  by  throwing  goods  overboard,  and  afterwards  peri(h 
by  another  calamity,  the  goods  faved  (Iiall  not  contribute 
to  the  former  lofs.  He  puts  a  cafe  to  illuftrate  his  mean- 
ing 'f  but  the  ordinances  above  referred  to,  as  will  appear 
from  the  abftraft  of  them  in  the  preceding  paragraph,  di- 
re£Uy  contradict  his  poGtions,  although  he  feems  to  have 
had  thofe  ordinances  in  view  when  he  advanced  them.     It 

was 
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V»  neccflary  to  fay  thus  much,  becaufe   the  doftrincs  of   CHAP, 
fuch  an  ufeful  writer  arc  often  received  implicitly  j    crro*        ^^'• 
aeous  opinions  are  adopted  and  confirmed,  becaufe  they  arc     ^'^ 
fiot  accurately  exaiqpied  ;    and-  the  more   refpe)£iable  the 
writer  is,  the  greater  is  the  danger  which  is  to  be  ap^rc^ 
bended.     But  what  is  ftill  ntore  remarkable,  in  the  very  xl^g.  57. 
next  (paragraph  to  that  I  laft  mentioned,  he  puts  a  fimilar 
Cafe^  in  whid)  he  admits  that  the  goods  faved  ouglit  to  con* 
tribute. 

The  writers  upon  this  fubjefl:  have  ftated  with  much  mi- 
litttehefs  and  accuracy,  the  various  accidents  and  charges, 
that  wIU  entitle  the  party  fuffering  to  call  upon  the  reft  for 
a  contribution.     I  doubt  whether  it  be  neceflary  to  be  fo 
particular  in  this  place  ;  becaufe,  we  may  gather  in  general     [  1 24  J 
from  the  defcription  given  of  average  at  the  beginning  of 
A»  chapter,  that  all  lofies  fuftained,  and  expenfes  incurred 
Voluntarily  and  del%erately,  with  a  view  to  prevent  a  total  Beawet  Lex 
lofy  of  the  fliip  and  cargo,  ought  to  be  equally  borne  by  ^*"'  '*^' 
the  (hip  and  her  remaining  lading.     Such  for  inftance  is  zKisu^^* 
ibe  damage  fuftained,  in  defending  a  (hip  againft  an  enemy 
or  pirate  :   fuch  is  the  expenfe  of  curing,  and  attendance 
upon  the  officers  or  mariners  wounded  in  fuch  defence: 
imd  fuch  alfo  is  the  fum  which  the  mafter  may  have  prom- 
ifed  to  pay  for  the  ranfom  of  his  ihip  to  any  privateer  or 
pirate,  when  taken.     A  mafter  who  has  cut  his  maft,  part^  Beawcs  148. 
ed  with  his  cable,  or  abandoned  any  other  part  of  the  (hip 
and  cargo,  in  a  ftorm,  in  order  to  fave  the  fhip,  is  well  en« 
titled  to  this  compenfation :  but  if  he  fhould  lofe  them  by 
the  ftorm,  the  lofs  fsills  only  updn  the  (hip  and  freight ; 
becaufe  the  tempeft  only  was  the  occafion  of  this  lofsy 
without  the  deliberation  of  the  mafter  and  crew,  and  was 
not  done  with  a  view  to  fave  the  (hip  and   lading.      Upon  Are.  5^ 
the  fame  principle  it  is,  that  by  the  naval  laws  of  Wi/bujy 
which  in  this  refpe£^,  as  well  as  in  many  others,  have  been 
adopted  by  modem  ftates,  it  was  decbred,  that  when  a  Ihip  ^^  ^  Frincc 
arriyed  at  the  mouth  of  a  harbour,  and  the  mafter,  finding  &  Rcttcrdam, 
dxat  his  fliip  was  too  heavy  laden  to  fail  up,  was  obliged  to  jg^j^j^^^tje^ 

put  Average,  l,  t%. 


••  • 
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CHAP,  put  part  of  the  cargo  into  hoys  and  barges ;  the  owners  of 
^2^  ,  the  ihip  and  of  the  goods  that  Tcmaincd,  were  obliged  to 
^  contribute,  if  the  lighters  periflicd.     But  if  the  (hip  fhouW 

be  loft,  and  the  lighters  faved,  the  o^ffncrs  of  the  goods  fo 
prcfcrved,  were  not  to  contribute  to  the  proprietors  of  the 

X  Maj.  56,  fliip  and  cargo  loft.  The  difference  is  this,  Ae  lightening 
of  the  ftiip  was  an  aS  of  deliberation  for  the  general  ben* 
efit ;  whereas  the  circumftance  of  the  lighters  being  faved, 
and  the  (hip  loft,  was  accidentalj^  no  way  proceeding  from 
a  regard  fpr  the  whole, 

*  * 

Pfjtwfs  i4g.        It  is  not  onlythe  value  of  the  goods  thrown  overb(Mird 
^^6^*f  a.^  *•     that  rauft  be  confidered  in  a  general  average  j  but  alfo  thtf 

value  of  fuch  as  receive  any  damage  by  wet,  {9V,  from  tho 

jettifon  of  the  reft*    . 

*  *  * 

Bciwet  J50.  It  is  faid,  that  if  a  fliip  be  taken  by  force,  carried  ffltd 
fome  port,  and  the  crew  remain  on  board  to  take  cane  of 
and  replaim  her,  not  only  the  charges  of  reclaiming  Aiall 
[  I2J  3  be  brought  into  a  general  average;  but  the  wages  and  ex* 
penfes  of  the  fliip-s  company  during  her  arreft,  from  the 
time  of  her  capture,  and  being  difturbed  in  the  voyage. 

^  M*g'  ^7r  In  this  idea  Magens  concurs,  and  aflerts,  that  fuch  evpenfea 
are  allowed  as  average  in  London  as  well  as  elfewher^  He 
denies,  however,  and  as  it  feems,  juftly  denies,  that  an  al» 
lowance  would  be  made  under  general  average,  for  failors 
wages  and  vi£):uals,  when  they  are  under  a  neceffity  of  per* 
forming  quarantine,  in  which  cafe  the  mafter  would  have 
been  obliged  to  maintain  and  pay  them,  though  his  veflet 
had  arrived  only  in  ballaft.  But  at  the  fame  time  he  ad* 
mats,  that  charges  occurring  by  an  extraorflinary  quarantine 
ihali  be  brpught  into  a  general  average.  <• 

It  has  however  been  a  confiderable  queftion,  Whether 

the  extraordinary  wages  and  victuals  expended  during  the 

.  detention  by  a   foreign  prince  not  at  war,  ought  toi  be 

brought  into  a  general  average,  fo  as  to  charge  the  under^ 

writer  ?    jila^rns  and  Beawes  differ  upon  the  point ;   the 

lattc^ 


,-^      ^-  . -  jj,..-. 
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latter  being  of  opinion  that  it  fliould,  the  former  that  it   C  h  A  P. ' 
Aiould  not.     In  England  tliere  is  no  adjudged  cafe,  nor  any    ^    X^h    t 
regulation  upon  the  fubjeft  ;    and  therefore,  the  only  mode 
by  which  this  and  fin^^iar  queftions  are  to  be  decided,  is  to 
confider,  whether  thefe  expenfes  were  neccflarily  and  un- 
avoidably incurred,  for  the  general  fafety  of  the  (hip  and  ' 
cargo. 

Lord  Mansfield  feems  to  have  been  of  that  opinion  in  an  Latmnrd  ▼. 
a£lion  upon  a  policy  of  infurance  on  zjhip.     It  was  brought  §"^"*^' 
to  recover  the  amount  of  wages  and  provifions  expended  Sittings  after 
during  the  time  the  fliip  went  from  Bengal  to  Bombay  to  re-  ^"'*'  '^^^ 
pa»r«>    His  lordtliip,  as  he  has  frequently  done  fince  upon  Vide  ante,  p^ 
fimilar  occafions,  decided  againft  the  a£tion,  being  an  in-'^^*^^* 
furaiice  on  the  (hip  only,  and  the  item  in  queftion  being 
failors  'vages*     But  his  lordihip  faid,  there  may  be  cafes, 
where  exceptions  to  the  general  rule  (hould  be  allowed ; 
but  in  ordei:  to  confider  a  cafe  as  excepted;  it  muft  be  an 
€xpenfe  abfolutely  neceflary,  and  iuch   as  could  -not-  be 
avoided,  owing  to  ibme  of  the  perils  dated  in  the  policy* 

His  lortftip'  here  feems  to  allude  to  a  general  average :  ' 
bat  OB  a  pcttnt,  on  which  no  authority  can  be  adduced,  I' 
would  not  choofe  that  Lqfd  Mansfield^ %  words  fliould  be  fup« 
pofed  to  convey  an  idea,  which  perhaps  the  fpeaker  never"  C  126  3 
intended.      It  does  not  become  me  to  hazard  an  opinion  ; 
and,*  thdr^fore,  I  fhall  leave  It -ai  a  matter  undecided;  only 
oUerving,  that  by  the  ordiiances  of  Lenjais  the  Fourteenth,  "^i^*  Averafe 
the  charges'  m  fuch  a  cafe  ihali  be  reputed  general  average,    '^'7* 
if  the  feamen  be  hirpd  by  the  month  ;  otherwife,  if  by  the 
voyage.        ' 


•» t  - «  • 


It  :may  be*  proper  before  Iclofe  this  branch  of  my  &ib-»  *      "  • . 
je&,  to  ftate  a  paragraph  I  have  met  with,  which  con-  > 
firnas  tlie  idea,  entertained  by  Lord' Man^U.      **  Though 
".it  muft.  be  noted^  fays  this  author,  that  the  charges  of  Beawet xja 
^'  unloading  a  (hip,  to*  get  her  into  a  river  or  port,  ought 
^  ^t  to  be  brought  into  a  general  average  i   but  they  may 

"  when 
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C.  HAP.-  "  wien  dccafioncd  by  an  indifpcnfable  ncccflity  tof  pre- 
^^]^   ^     "  vent  the  lofs  of  Ihip  and  cargo.      As  when  a  (hip   is 
"  forced  by  a  ftorm  to  enter  a  port  to  repair  the  damage 
"  flie   has  fufiFcrcd,   if    (he  cannot  continue  her  voyage 
**  without  an  apparent  rifle  of  being  loft  ;    in  which  cafe, 
"  the  wages  and  victuals  of  the  crew  are  brought  into 
*^  ail  average  from  the  day  it  was  rcfolved  to  feek  a  port 
*^  to  refit  the  vcCel,  to  the  day  of  her  departure  from,  it, 
with  all  the  charges  of  unloading,  reloading,  anchorage, 
pilotage,   and  every  other    expenfc    incurred    by   this 
neceffityi" 


Dfc  Cofta  T.  Since  the  firft  edition  of  tWs  work,  a  queftion  nearly 

aT^mT.^©;.  fin^il^^  came  before  the  court  of  King's  fiench,  in  which 
Mr.  Juftice  Buller  quoted  the  above  paflage  from  BuinveSf 
as  alfo  the  cafe  of  Laieward  v«  Curling  in  the  preceding 
page  :  and  altliough  the  learned  judge  thought  it  then  un» 
neceiTary  to  decide  the  point  here  agitated,  yet  die  leaning 
of  his  mind  fcemed  to  be  in  ftvour  of  the  aStnnative. 
This,  however,  was  held  by  the  whole  court,  that  where 
a  fhip  is  obliged  to  go  into  port  for  the  benefit  of  the 
whole  concern,  the  charges  of  loading  and  unloading  the 
cargo,  and  taking  care  of  it,  and  the  wages  and  pnovtfiona 
of  tie  workmen  hired  for  tbi  r^airs^  become  general 
average* 

De  leg.  Rhod.        ^7  ^^  ancient  laws  of  tUndesy  Oleton^  and  Wybitji  the 

f.  4. 9xt.  8  Olcr.  {hip,  and  all  the  remaining  goods,  fliall  contitbut^  to  the 

artaaMoiioy,  ^^^^  fuftained.     The  moft  valuable  goods,  though  their 

La.  C.6.C4.     weight  fhoujd  have  been  incapable  of  putting  the  ihip  in 

the  lead  hazard,  as  diamonds  or  precious  ftones,  muft  be 

valued  at  their  juft  price  in  this  contribution,  becaufe  they 

[  127  ]      could  not  have  been  faved  to  the  owners  but  by  tJie  ejedioii 

of  the  other  goods.     Neither  the  perfons  of  diofe  in  Uie 

ihip,    nor  the   ihip   proviGons,    nor  refpondentia  bonds, 

Vid.po<Kc.27.  fufFer  any  eftimation  \    nor  does  wearing  apparel  in  diefts 

£wfoI^^'    and  boxcs^  »or  do  fuch  jewels  as  belong  to  the  perfen 

merely  \ 
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merely  j  but  if  the  jewels  arc  a  part  of  the  cargo,  they  oouft  CHAP, 
contribute.  tXj^^ 

Thofe  who  cany  jewels  by  fea  ought  to  communicate  x  Mag.  63, 
^t  circumibwce  to  the  mailer  j  becaufe  the  care  of  them 
will  be  increafed  in  proporuon  to  their  worth,  to  prevent 
their  being   thrown   overboacd  promifcuoufly  wHh  other 
things :  and  hence  their  prefenra(ion  mtUI  b^  a  common    ^ 
benefit. 

Both  by  law  and  cuftom,  the  wag^s  of  iailors  afe  not  i  Mag.  71. 
tp  contribute  to  the  general  lots ;  a  provifion  iiH^ded  to 
make  this  defcription  of  men  more  eafily,  tonfent  to  a  jet». 
tifon,  as  they  do  not  then  rifk  their  all,  being  (till  afiured 
tha^  their  wages  will  be  paid. 

The  way  of  fixing  a  right  fum,  by  whkh  the  average- 1  Mag.69» 
ovght  to  be  computed,  can  only  be,  by  e^camining  what 
the  whole  flitp,  freight,  and  cargo,  if  no  jettifon  had  been 
n(»de,  would  have  produced  neat,  if  they  had  all  belonged 
tp  one  perfon,  and  been  fold  for  ready  money.  And  thia 
ia  the,  fum  whereon  the  contribution  fliould  be  made,  all 
tJie  particular  goods  bearing  their  nett  proportion. 

In  no  refpeft  whatever  do  the   ordinances  of  foreign  OnL  of  Gcdm 
ftates  differ  fo  much,  as  in  the  manner  of  fettling  the  con-  ""*  ^'^acc 
tfibution  of  the  ilnp  and  freight.     In  fome  places,  the 
ihip  contributes  for  the  whole  of  her  value  and  freight ;  in 
others  for  the  half  of  her  value,  and  one  third  of  her 
freight:  and  again,  in  others,  both  fhip  and  freight  are 
to  contribute  for  one  half.    By  the  laws  of  Koningjbirg^  ^  yi^g^  ^o^^ 
Hamburgh  and   Cnpinhagtnj  the  ihip  is  to  contribute  for  ^37*  339> 
the  whole  of  her  value  and  freight*     They  alfo  declare, 
tbat  the  value  of  the  fhip  fhall  be  that  which  fhe  was 
worth   when  fhe  arrived ;  and  that   from   the   freight  a 
cl^dutkion  fhall  be  made  of  the  men's  wages,  pilotage,  and 
Tuch  other   charges,    as   come  under  the  name  of  petty 
average,  of  which  it  is  cuftonwry  every  where,  as  we  have  yjac  the  lail 

before  chapter. 
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CHAP,     before  obferved,  for  ^t  orgo  to  bear  two-thirds^  and  the' 
^  y^}l_f    ftip  one. 

The  Englijb  writers  upon  commerce- ate  totally  filent  in 

this  refpedl ;  snd  therefore  cuitom  nfiuft  be  our  guide :  and 

[  123  ]     1  chink  from  that  we  may  colled,  that  the  (hip,  freight, («) 

and  cargo,  are  to  bear  an  equal  and  proportional  part  of' 

what  was  fo  facrificed  for  the  common  good. 

The  fea  laws  of  different  countries  vary  no  lefs  than  upon 
the  former  queftion,  in  fixing  at  what  prices  goods  thrown* 
overboard  iliall  be  eilimatedi  and  fqr  what  value  thofe  faved 
arc  tp  contribwtCf 

»  Mag.  looi,         By  the  ordinances  of  Rotterdam^  Stoclholmy  and  Copenhagen^ 

*  •^*  ^^^'         if  the  accident,  which  occaiioned  the  general  average,  hap* 

pened  before  baif  the  voyage-was  performed,  the  jetfifon  was 

to  be  edimated  at  prime 'CC^tft-;  but  if  after  that  period,  then 

at  the  price  for  which  fuch  goods  would  fell,  at  die  place  of 

difcharge,  freight,  duties,  and  ordinary '  charged  deduf^ed. 

MoIIoy,  tit.      That  diilin£Vion  is  now,  however,  exploded  iw  England,  and 

Aver.  f.  15.      ^j^  cuftom  has  become  general  of  eftimating  the  goods  fav- 

ed  and  lod,  at  the  price  for  which  the  goods  faved  were 

fold  ;    freig];it  and  all  other  charges  being  firfl:  deducted. 

t«g.Wi£b.  art.  This  rttle  is  agreeable  to  the  marine  laws  of  Wi/buy,  which 

^^  declare,  that  the  goods  thrown  overboard  (hall  be  brought 

into  a  grofs  average,  and  (hall  be  rated  at  the  fame  price  for 

which  other  merchandize  of  the  fame  fort,  preferved  from 

the  fea  or  enemy,  was  fold..     This  cuftom  mentioned  by 

Malyne  Lex     Mol/oywzs  certainly  new.  in  England  at  the  time  he  wrote ; 

Merc,  ift  part  for  it  appears  by  Malyne^  that  in  idar,  the  di(lin£tion  was 

obferred  of  eftimating  the  goods  at  prime  coft,  if  the  Jettifon 

happeoed  before  half  the  voyage  was  performed :   and  if 

after,  at  the  price  the  reft  of  the  goods  fold  fpr,  at  the  place 

of  difcharge.     However,  MoUoy  is  a  more  modern  authority  1 

and  Magens  fays,  that  the  prevailing  mode  of  fettling  aver* 

ages 

.  .   (^)  It, was  lately  held  Hy  the  whole  court  of  King's  Bench  that  freight 
muft  contribute  to  a  graera)  average.    Da  Cofa  v.  Ncwrham^  2  Term  R.  407. 


i 


GR' O" S'S''  A  V E R  A  6 1.        '  laS 

rages  now  adopted  in  EnglantlU  confotmiible  fo  thst  role,    c  HA  P« 
which  has  abolilhcd  the  diftinaicm.  •  .'  V-JJ!^  * 

Gold)  filver,  and  jewel*,  at  moft  places,  eoiitribute  to  a 
general  afverage,  accordmg  to  their  full  value,  and  in  the 
fame  manner  as  any  other  fpecies  of  mcr<*andize.    Ithas  xMaf.  6v 
been  (aid,  d&at  an  immemoria}  cuftom  has  pr(evailed  M  Jtm^ 
fitrdam^  that  gold  and  fiWer  fl»ll  4M]y  contribute  for  lialf    [  1^9  1 
their  value :  the  reafon*  for  fach  a  cnftom,  one  is  at  a  lofs  to 
conje£ittre.    In  Englmi  fio  inch  euftom  prevaib;  but  nKv  MoIl<^fil3t. 
ncy  and  jcwds  mwft  fall  int^  the*  general  average  at  their  ^^*'**^^-^ 
fuU  price ;  and  a  modem  writer'  affures  us*,  that  the  prance  i  Ma^ .  6a. 
was  fuch  in  Ionian  when  he  wrote  \  and  fuch|  I  believe  it 
to  be  at  this  day;  -  -   r  -. 

.la  a  late  cafe,  the  ddOrine  here  advanced  wa»  tndidoned pcten  v.  BiCnk 
»d  cdnlirmcd  by  Mr.  JWlt^.JB»/A^,  as  dtear  law*  *  oSidhSTSS 

'  '.  Michteimasy 

The  contribution  is  In  general  not  made  till  the  (hip  ar-  '^S;- 
rrne  at  therfdace  of  deKvery '3   but  acelden^  "liliiy  haEppen,  Rocgus  'de  Mh 
whaok.  may  caufe  a  contribution  before  Ihe  reach  her  deftin-  ▼il»«%Nofc9^ 
ed  port.    Thus  when  a  veflel  has  been  obliged  to  make  a  jet*  \  Mag.  60. 
tifon j  or,  by  the  damages  fufitored,  fdOn  after  failing,  is  oblige 
ed  to  return  to  her  port  of  difchargej  the  neceflary  charge^ 
of  her  icpains,  and  the  replacing  the  goods  thfow^  onboard,* 
may  then  be  fettled  by  a  general  average, 

Thus  I  have  endeavoured  to  lay  before  the  leader  an  ide« 
of  wliat  is  meant  by  average  \  and,  in  order  to  do  that  more 
diftin&ly,  I  have  defined  what  average  is  \  I  have  (hewn  itt 
oxigtn ;  and  what  the  neceiTary  requifites  are  to  render  the 
a£t,  whence  average  arifes,  legal.     I  then  flatedin  general  "^ 

^vrbat.  accidents  or  expcnfes  would  authorise  the  fufferer  tO' 
call  for  a  contribution :  the  different  kinds  of  property  that 
^'crc  fubjeft  to  fuch  contribution ;  and  laRly,  the  mode  by 
virhich  the  value  of  this  property  was  to  be  afcertained* 

It  only  remains  now  to  ftate,  that  the  tnfurers  are  liable  to 
pay  the  infurcd  for  ajl  expcnfes  jirifing  from  general  average, 

m 
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C  H  A.  P.    in  projyoni^a  to  the  fttms  thef  have  underwritten.     Smcm* 

xj^'^    fays,  **  Ja8ufaBoj  ob  maris  tempejiatem^  pt^  fuhkvanda  «#w, 

Roccus dc aiTe-  '^  ^^  Ufuantur  ajjecuratores  ad  folvendum  ^JUfnat'ionem  rerum 

curationibiu,     ^^  jaBarum  donuno  ipfarum  ?  Die  eoi  mn  Uneri^  quia  pro  rdus 

"  jaSiis  fit  contrthutk^  interamnes  mercts  hahenUs  in  itta  naiyk 

^*  pro  folpendo  p0tio  domino  ip/arum,  et  ideoji  affeeuratus  nca^ 

'^  pirat  pretkim  rerum  j&Barum^  nm  pote/l  agert  centra  affteum 

^  rdtoris  :   tamtn  Umntur  t^ecuraiores  ad  r^idendum  iUam 

'^  raiam  H  porti$nem^  quam  folvit  (^ecuraim  in  Ulam.  contrihu^ 

C  ^3*^  3     '^  ti^mm.  JAdaniio  inter  omnes,  kabentes  merces  m  ilia  navi,  qum 

^*  pQiftie  cum  mn  re^uperetur  ab  eJus^  btAehtr  pro  d^erdiia^  ei 

^  ^'  proinde  ad  ilhm  portimetn  teneniur  affkuratores^^ 

■       • 

The  opinion  of  this  learned  cirilian  is  agreeabk  to  the 

'         laws  of  all  the  trading  powers  on  the  continent  of  Europe^  as 

%€U  lafr  to  tUofe  of  Mnglandi  ^^hete  the  infurer,  by  his  oon- 

.  trad,  enga^ges.  to  ia^diemnify  ngftioil  all  lofles  arifing  from  a 

.,t  1^30  ^3      Za  the  former  odidoas  of  thit  weiitk^  I  had  oontentei  my«r 

(elf  with  ftadng  the  natiire  of  genend  aven^>  and  that  the 

£i^Aa  paid  on  this  aeoount  ndght  be  recovered  againft  the 

underwriters.    But  I  had  omitted  to  ftate  what  ronedy  the 

perfen,  whofe  gpods  were  thrown  overboard,  or  who  had 

expended  money  for  the  genend  prefervation  of  fliip  and  car* 

gOy  had  agaihft  thoie,  whofe  goods  or  fliip  were  pre{enred  by^ 

fitch  means.    In  the  cafe  of  ^q  expenditure  of  money>  prob^ 

oHy  an  a£Hon  for  money  paid  mi^.  be  maintained  qpunft 

Qpch  of  thofey  who  were  benefited  by  fuch  expenditure^ 

But  as  this  would  lead  to  a  multiplicity  of  a&ions ;  and  this 

%tecie$  of  aAioA'  is  not  applicable  to  the  cafe  of  goods  thrown 

Com.  Dig.  tit.    Qverboards  the  better  mode  in  all  cafes  feems  to  be  to  apply 

and  ShowCT'V^  fiwT  Contribution  to  a  court  of  equity,  wheie  eife£lual  relief 

Pari  Caf.        may^  be  obtained  againft  all  the  parties  in  one  fuit. 
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Of  Salvage. 

SALVAGE  is  foneceflkiilyconneAed  with  tlie^fofmet  CHAP, 
chapterij  that  it  will  be  proper  to  take  it  into  confider-   .    Y'?'  . 
ation  here,  before  we  proceed  to  the  other  parts  cif  this  inquiry. 

Salvage  is  an  allowance  made  for  favtag  a  fiiip>  or.goodS)  or  Bawn  Lea 
both  from  the  dangers  of  the  feJs,  fire,  pirates,  or  enemies  j  **««■  '4*- 
and  it  is  alfo  fomctimes  ufed  to  fignify  the  thing  ttfclf  which 
it  laved ;  but  it  is  in  the  former  fenfe  onlj,  in  which  we  are 
at  prefcnt  to  conlider  it.  » 

The  propriety  and  jaQice  of  fuch  an  allowance  muft  be  Raim'i  Piioe. 
evident  t(r  every  one ;  for  nothing  can  be  more  reafonable  than  ^J^j^'^™" 
that  hej  who  has  recovered  the  property  of  another  from  im- 
iD^ent  dangei  by  great  labour,  or  perhaps  at  the  hazard  of  his 
life,  Ibould  be  rewarded  by  him,  who  has  been  fo  materially  Lcg.Rh0d.C9. 
benefited  by  that  labour.     Accordingly,  all  maritime  ftatcij  "'t*s>46,47- 
f^om  the  Ji^edwu  down  to  the  prefcnt  time,  have  made  certain 
regulations,  fixing  the  rate  of  falvage  in  fome  inftances,  and. 
leaving  it,  in  others,  to  depend  upon  the  particular  circum- 
fiances. 

The  Ivf  effiaglaiuij  the  dcci£ons  of  which  are  sot  f urpall^ . 
by  thofe  of  any  other  nation,  in  juftice  and  husianity,  was 
not  backward  in  adopting  a  doctrine  fo  equitable  in  its  na- 
ture, and  fo  beneficial  to  thofe  whole  property  was  endangered. 

Thu»in  ana£lionof  trover, the  defendants  pleaded, that  the  Hartford  ▼. 
goods,  for- whicb  the  aflion  was  brought, were  in  a  fhip^  which  ,^"' '  '^ 
took  fire,  and  that  they  hazarded  their  Iive%  to  f^vc  them :  but  .Silk.  6^4. 
that  they  were  ready  to  deliver  the  goods,  if  the  pliaii  tiff  would) 
pay  4/.  for  falvagc.     Thecourt,  upon  a  general  deaiuirer  to 
this  plea,  were  obliged  to  give  judgment  for  the  plaintiff,  be- 
caufi;  the  fpccial  plea  did  not  confefs  a  converfion.  UuE  upon  the 
generaLpoim^  fpr  whi<h  this  cafe  h  citedi  Lord  Chief  JuHice 
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CHAP.  Holt  held  that  the  defendants  might  retain  the  goods  till  p^' 
,  ^^i",  mcnt  of  tjie'  fs^vage,  as  ivcU  ai  ?  taylor^  an  o4|lor,  6f  a  com- 
mon carrier :  and  falvage  is  allowed  by  all  nations ;  it  being 
reafonable,  that  a  man  (hould  be  rewarded,  who  hazards  his 
life  in  the  lervice  of  another.  Therefore  his  lordfhip,  iit 
favour  of  fo  jaft  a  claim,  allowed  the  defendant  to  waive  his 
fecial  plea^  ztA  plead  the'^general  iflue. 

A  s  the  propriety  of  fuch  an  allowance  is  tidmiitcd  by  all,  the 
only  difficulty  that  can  arife  upon  the  fubje£l  is,  to  afcertain  in 
what  proportions  thefe  gratuities  and  rewards niuft  be  allowed. 

Vide  the  pafTa-  The  laws  of  Rhodes  lix?ng  the  fate  of  falvagcf  in  feveral  in- 
gc»  laft  cited,  ftances,  fometimcs  giving  for  falrage  one-fifth  of  what  was 
faved ;  at  orhcr  times  only  a  tenth ;  and  at  others,  one  half. 
i.c(.01cr.an.4.  The  regulations  of  Oleron  left  it  more  unfettled,  and  declared, 
that  the  courts  of  judicature  fliould  award  to  the  falvers,  fuch 
a  proportion  of  the  goods  feved,  as  they  (hould  think  a  fuf- 
ficient  rccompcnfefbr  the  fefvice  performed,  and  the  expenfe 
incurred.  Almoft  every  ftate  has  reguFations  on  this  head  pe- 
culiar to  itfdf  J  and  the  legiOature  of  this  country  has  by  va- 
rious ftatutes  exprefled  its  ideas  upon  the  fubje£t.  I  ihall  firft 
confider  what  tuie  it  has  eftabliChed  in  cafe^  of  wreck,  an4 
then  what  the  rate  of  falvage  is  in  cafes  of  recapture.  - 

When  a  (hip  has  been  wrecked,  the  law  oi  England  hk% 
followed  the  laws  of  Oleron  in  declaring,  that  nafonable  fal- 
vage only  (hall  be  allowed.  But  tbe<ftattite  will  beft  (hew 
the  idea  of  the  kgifl^ture* 

t%  Ann,  flat.  %,     It  appears  from  the  preamble,  that  the  infamous  praAices, 
^  **•  which  a  former  ftatute  2  7  Edward  3-  r.  1 3.  had  endeavoured  to 

fupprefs,  of  plundering  thofe  (hips  which  Mxredriven  on  (hore, 
and  feizing  whatever  cotild  be  laid  hold  of  as  lawful  prize,  ftiil 
continued;  or  that  if  tlie  property  were  rcftored  to  the  owners, 
the  demand  for  falvage  was  fo  exorbitant,  that  the  inevitable 
Sedt  r.  ruinof  the  trader  wastheimmediateconfequencc.  The  ftatute, 

in  order  to  prevent  thefe  mifchicfs  in  future,  enacted,  that  if  a 
fhip  was  in  danger  of  being  ftranded  or  run  aihore,  the  fheriSs, 
juiticea,  mayors,  conftables,  or  officers  of  the  cuftoms,  pearcft 
the  place  of  danger,  (hould,  upon  application  made  to  them,fum- 
mou  and  call  together  as  many  men  as  (hould  be  thought  necef- 

fary 
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farytotheaflillance,and(brtheprefervationoffucli{hipmd{{-  C  U  A.  P. 
trefs  and  her  cargo  j  and  that  if  any  fliip,  rapi  of  war,  or  m^r-    ,    ™_^  ^ 
cluntman,  fhauld  be  riding  at  uiclior  near  the  place  of  danger, 
the  conftablei  and  a{&cers  of  the  cntloms  might  demand  of  the 
fuperioT  officer  of  fuch  Qiip,  afCnance  by  bis  boats  and  fuch  '    i 
hands  a&  could  be  fpared  :  and  that  if  the  fuperior  officer  {hould 
refofe  to  giant  fucb  afliHancc,  he  fhould  forfeit  too/. 

Then  follows  theYeftion  refpefling  lalvage.  "  And  for  the  StO.  s. 
**  encouragement  of  fuch  perfons  2S  fhall  give  their  afEflanctf 
"  tofuchfhipsor  veHels,  fbindiflrefs  asaforefaid,  beit  ena£t- 
"  ed,  that  the  faid  colleflors  of  the  cufloms,  and  the  mafler 
*'  and  commanding  officerof  any  Ihips  orvcflels,  and  all  othera, 
"  who  (hall  a&  or  be  employed  in  the  preferving  of  any  fuch 
"  ihip  or  vcKei  in  dillrefs,  or  their  cargoes,  Ihall,  within  thirty 
*'  days  after  the  fervice  is  performed,  be  paid  a  rtafanabU  re- ' 
*'  ward  for  the  fame,  by  die  commander,  maflcr,  or  other  fu- 
"  perioi  officer,  maritters,  of  owners  of  the  fhip  or  velTel  fo 
"  in  diftrefs  as  aforefaid,  or  by  the  merchant  whofe  veSel  or 
"  goods  fhall  be  fo  favcd;  and  in  default  thereof,  the  faid  fhip 
*'  or  TeiTel  fo  faved  (hail  remain  in  the  cullody  of  the  officers  of 
**  the  culloms  until  all  charges  are  paid,  and  until  the  officers 
•'  of  the  cultoms,  and  the  matter  or  other  officers  of  the  fhip 
**  or  veScI,  and  all  others  employed  in  the  prefervatioii  of  the 
i'fhip,  fhall  be  rtrt/sifli/ji^a//;??!/ for  their  affiftance  and  trou- 
**  ble,  or  goodfecurity  given  for  that  purpofc,  to  the  fatisfac- 
"tion  of  the  parties  that  are  to  receive  the  fame:  and  if  any 
"  (Uragrcement  Ihall  take  place  between  the  perfons,  whofe 
"  flups  or  goods  have  been  laved,  and  the  officer  of  the  cuf- 
"  tomSf  touching  tlie  monies  dtferved  by  any  of  the. perfons  fo 
"  employed,  it  (hail  be  lawful  for  the  commander  of  the  (hip 
"  or  vcil'el  fo  faved,  or  tlie  owner  of  the-  goods,  or  the  mer- 
*'  chant  interelled  therein,  and  alio  for  the  officer  of  the  cuf- 
**  toms,  or  his  deputy,  to  nominate  three  of  the  neighbouring 
"  jullices  of  the  peac^,  who  ihall  thereupon  adjuft  the  gtian- 
"  turn  of  the  monies  or  gratuities  to  be  paid  to  the  feverat 
*•  perfons  a£ling  or  being  employed  in  the  falvage  of  the  faid 
••  (hip,  veflel,  or  goodb  ;  and  fuch  ai!jultmeius  fliall  be 
*'  binding  upon  all  panics,  and  flial!  be  recoverable  in  an  ac- 
"  tion  at  law  ;    and  in  cafc  it  (iiall  fo  happen,  that  no  pcrfon 

"  fliall 
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CHAP.  '*  ihall  appear  to  make  hts  claim  to  all  or  any  of  the  goods 
Z?!!l  I  "  tha'  ^siU  t>c  faved,  that  then  the  chief  officer  of  the  cuftoms 
"  of  the  neareft  port  to  the  place  where  the  faid  (hip  or  veC- 
*^  fel  was  fo  in  diftrcfs,  (hall  apply  to  three  of  the  neareft 
**  juftices  of  the  peace^  who  (hall  put  him  or  fome  other  re^ 
**  fponfible  perfon  in  po(Je(Son  of  the  faid  goods^  fuch  jufti- 
*•  ccs  taking  an  account  in  writing  of  the  faid  goods,  to  be 
'*  figned  by  the  faid  officer  of  the  cuftoms  :  and  if  the  faid 
*'  goods  (hall  not  be  legally  claimed  within  the  fpacc  of 
**  twelve  months  next  enfuing,  by  the  rightful  owner  there- 
*^of,  then  public  fale  (hall  be  made  thereof,  and  ifperi(hable 
goods,  forthwith  to  be  fold,  and  after  all  charges  dedu£ted, 
the  reCdue  of  the  monies  ariGng  from  fuch  fale,  with  a  fair 
and  juft  account  of  the  whole,  (hall  be  tranfmitted  to  her 
"  majefty's  Exchequer,  there  to  remain  for  the  benefit  of  the 
**  rightful  owner,  when  appearing,  who,  upon  an  affidarit, 
**  or  other  proof  made  of  his  or  their  right  or  property  there- 
"to,  to  tlie  fatisfa£lion  of  one  of  the  barons  of  the  coif  of 
**  the  Exchequer,  (hall,  upon  his  order,  receive  the  fame  out 
**  of  the  Exchequer.*' 

Se6t  3.  The  ftatute  then  goes  on  to  declare,  that  any  other  perfonf, 

than  thofe  mentioned  in  the  preceding  claufe,  endeavouring 
to  enter  fuch  (hip  or  ve(rel  without  the  permiftion  of  the  fu- 
perior  officer  of  the  (hip,  or  of  the  officer  of  the  cuftoms,  {5V« 
or  molefting  or  hindering  them  in  the  prefervation  of  the 
(hip,  or  defacing  the  marks  of  the  goods  on  board  fuch  fliip^ 
(hall  make  double  fatisfadion  to  the  party  grieved,  or  on  de- 
fault thereof  (hall  be  fent  to  the  houfe  of  correftion  for 
twelve  calendar  months  :  and  that  it  (hall  be  lawful  for  the 
officers  of  the  (hip  to  repel  by  force  perfons  fo  endeavouring 
to  enter  without  leave. 

Sea.  4-  It  is  alfo  enabled,  that  if  any  goods,  ftolen  from  fucb  (hip 

fliall  be  found  on  any  perfon,  they  (hall  be  delivered  up  to 
the  true  owner ;  or,  in  default,  fuch  perfon  (hall  pay  treble^ 
the  value. 

C  '35  ]        '^^  "^^^  feftion  declares,  that  any  perfon,  boring  holes 
S«a.  J.  Jn  a  (hip  in  diftrefs,  or  ftealing  a  pump  belonging  thereto, 

ihall  be  guilty  of  felony,  without  benefit  of  clergy. 

This  a<^  was  made  perpetual  by  the  4  Geo.  x.  r.  i  ^  ;  and  as 
far  as  relates  to  our  prefent  fubjeft,  we  can  coUeft,  that  in 
cafes  of  wreck,  the  rate  of  falvage  is  not  fixed,  but  muft  be 

rfafwaHe  ^ 
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ret^ofiahU  ;  that  is,  it  mud  be  a  fufficient  recompenfe  to   CHAP* 
thofe  who  have  encoantered  dangers  for  the  prefervation  of   xT^^l'^^ 
the  fhip  and  cargo^  regard  at  the  fame  time  being  had  to  the 
circumftances  of  the  owner  of  the  property  faved  :    and 
what  (ball  be  a  fufficient  recompenfe  is  to  be  afcertaihed 
by  three  jufUqes  of  the  peace. 

Notwithftanding  this  falutary  law  had  paiTed^the  enormities 
complained. of  by  the  ftatute  of  queen  Anne  ft  ill  continued,  to 
the  difgrace  of  humanity  and  a  civilized  people ;  upon  which 
the  legiflature  were  again  obliged  to  interpofe  by  a  fubfequent 
ftatute,  which  I  (hould  perhaps  not  have  mentioned,  had  it  not  %6  Oeo.n.  ci^ 
contained  fome  additional  regulations  refpe£ling  falvage. 

The  ftatute  ordains,  that  perfons  convi£led  of  ftealing  goods  Scdt  i. 
from  a  (hip  wrecked,  or  in  diftrefs,  or  of  obftruding  the  ef- 
cape  of  any  perfon  from  a  wreck,  or.  of  putting  out  falfe 
lights  to  lead  fuch  (hip  into  danger,  (hall  fufFer  as  felons  with- 
out benefit  of  clergy.     But  whe'Ve  goods  of  fmall  value  (hall  Sedt  9. 
be  ftolen,  without  any  circumftances  of  cruelty,  the  offender 
may  be  indited  for  petty  larceny.    Juftices  of  the  peace,  upon  ^^  3* 
information  of  (hipwrecked  goods  being  ftolen  or  concealed, 
are  empowered  to  i(rue  fearch  warrants  ;  and  the  perfons  in 
whofe  cuftody  they  may  be  found,  refufing  to  deliver  them 
on  demand,  or  to  give  a  fatisfa£lory  account  how  they  became 
pofTcfTed  thereof,  (hall  be  committed  to  the  common  gaol  for 
fix  months,  or  until  payment  of  the  treble  value  of  fuch  goods. 
Goods  offered  to  (ale,  fufpe£led  of  being  (hipwrecked,  are  to  3e^  4* 
be  ftopped  -,  and  notice  (hall  be  immediately  given  to  a  juftice 
of  the  peace,  and  if  the  perfon  offering  the  fame  to  fale  can- 
not make  out  the  property  to  be  lawfully  in  him,  the  goods 
ihall  be  returned  to  the  owner,  upon  a  reafonable  reward  for      ^ 
Jiich  fA%ure  (to  he  afcertained  by  the  juftice)  and  the  offender 
ihall  be  /committed  to  the  common  gaol  for  (ix  months,  or 
until  payment  of  the  treble  value  of  the  faid  goods. 

And  be  it  further  ena^ed,  ^'  that  in  cafe  any  perfon  or  per*    [  136  3 
**  fons,  not  employed  by  the  mafter,  mariners  or  owners,  or  Sca.^. 
other  perfons  lawfully  authorized  in  the  falvage  of  any  (hip 
or  veffel,  or  the  cargo  or  provifion  thereof,  (hall,  in  the  ab* 
'^  ience  of  the  perfons  fo  employed  and  authorized,  fave  any 

«  fuch 
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CHAP.  **  fuch  (hip,  vcffd,  goods,  or  ciFc^ls,  and  ciufc  the  fame  to  be 
.  y. !!'  1  "  carried,  for  the  benefit  of  die  owners  or  proprietors,  into 
*'  port,  or  to  any  near  adjoining  cuilom-houfe,  or  otiier  place 
"  of  fafe  cuftody,  immediately  giTing  notice  thereof  to  fome 
"  jufticc  of  the  peace,  magiftratei  or  cuilom-houfe  or  excife 
**  officer :  or  ihall  difcover  to  fuch  magiftrate,  or  officer,  where 
**  any  fuch  goods  or  effcCts  are  wrongfully  bought,  fold,  or 
'*  concealed,  then  /ucb  per/on  9r  perfons  Jbali  be  entitled  to  a 
**  reafinahie  reward  fir  fuch  fennces^  to  be  paid  by  the  mat- 
'^  ters  or  owners  of  fuch  veflels  or  goods,  and  to  be'adjufted 
*'  in  cafe  of  difagreement  about  the  qtiantum,  in  like  manner 
**  as  the  faivage  is  to  be  adjuiled  and  paid,  by  virtue  of  a 
Vide  fupra.       '^  ftattttc  made  in  the  1 2th  of  queen  AnneJ' 


^^'  ^'  "  And  be  it  further  ena£led,  that  for  the  better  afcertain- 

'*  ing  the  falirage  to  be  paid  in  purfuatice  of  the  prefent  afk^ 
**  and  the  a£l  before  mentioned,  and  for  the  more  effedual 
*'  putting  the  faid  z£3ts  in  execution^  the  juflice  of  the  peace, 
**  mayor,  bailiff,  colle£ior  of  the  cuftoms,  or  chief  conftable, 
**  who  (hall  be  neareft  to  the  place  where  any  (hip,  goods» 
<*  or  cStStSt  ihall  be  (Iranded  or  caft  away,  (hall  forthwith 
*'  give  public  notice  for  a  meeting  to  be  held  as  foon  as  pof- 
*'  fible  of  the  (herifF  or  his  deputy,  the  juftices  of  the  peace^ 
*^  mayors,  or  other  chief  magiftrates  of  towns  corpo^te^ 
'*  coroners  or  commiffioners  of  the  land  tax,  or  any  five  or 
**  more  of  them,  who  are  hereby  empowered  and  required 
^^  to  give  aid  in  the  execution  of  this  and  the  faid  former 
*'  afl:,  and  to  employ  proper  perfons  for  the  faving  of  lhip» 
**  in  dillreXs,  and  fuch  (hips,  vefTels,  and  efieds,  as  (hall  be 
*'  ftranded,  or  caft  away ;  and  alfo  to  examine  perfons  up- 
^*  on  oath,  touching  or  concerning  the  (ame,  or  the  falvage 
"  thereof,  and  to  adjuft  the  quantum  of  fuch  falvage,  and 
'*  diftribute  the  fame  among  the  perfons  concerned  in  fuck 
falvage,  in  cafe  of  difagreement  among  the  parties,  or  the 
faid  perfons ;  and  that  every  fuch  magiftrate,  iffc.  attend- 
ing and  zSdng  at  fuch  meeting,  {hall  be  paid  four  (hillings 
[  ^37  3  ^'  ^  ^^y  ^^^  ^^^  expenfes  in  fuch  attendance  out  of  the  goods 
'^  »nd  eiFeds  faved  by  their  care  or  diredion*** 

fc^  7-  **  Provided  always,  that  if  the  charges  and  rewards  for  faU 

^  vagCj  direfted  to  be  paid  by  the  former  ftatutei  and  by  this 


€€ 


OF     SAL  V  A  O  E.  137 

•'aft,  (hall  not  be  fully  paid,  orfufBcient  fecuritf  given  for    e  H  A  P. 

**  the  fame,  within  forty  days  next  after.thc  faid  fervices  per-        Yf!I^   i 

^  formed}  then  it  (hall  be  lawful  for  the  of&cer  of  the  cudoms 

**  concerned  in  fuch  falvagc,to  borrow  or  raife  fo  much  money* 

"  as  ihall  be  fufficient  to  fatisfy  and  pay  fuch  charges  and  r&% 

'*  wards,  or  any  part  thereof,  then  remaining  unpaid,  or  not 

'^  fecured  as  aforefaid,  by  or  upon  one  or  more  bill  or  bills  of 

*^  fale,  under  bis  hand  and  feal,  of  the  (hip  or  veflbl,  or  cargo 

**  faved,  or  fuch  part  thereof  as  (hall  be  fufficient,  redeemable 

**  upon  payment  of  the  principal  fum  borrowed,  and  intereft 

^*  for  the  £ume,  jit  the  rate  of  4 per  cent. per  annum"  ^ 

r 

r 

The  a£|  alfo  declares,  that  the  cpmmifSoners  of  the  land  taX|  Scd.  9^ 
the  deputy*{berifF,  the  coroner,  and  the  officers  of  excife  in  eacl^ 
county,  fhall  be  the  properofficers  for  putting  thefe  acts,  in  ex4 
ecutign,  together  with  thofe  perfons  refpedlivcly  named  in  the  - 
aA  of  queen  Anne:    In  the  Cinque  Ports  however,the  execut  Sed.  xo.  * 
tion  of  thefe  afts  1$  entrufted  to  the  lord  warden  of  the  Cinque 
Pons,  ^e  lieutenant  of  Bover  Caftle,  the  deputy  warden  of 
the  Cjsiique  Ports,  the  judge  official  and  commifTary  of  the 
iSourt.of  Admiralty  of  the  Cinque  Ports,  two  ancient  towns^ 
and  the  members  thereof,  and  to  all  and  every  other  perfon 
and  perfons  appointed,  or  to  be  appointed  by  the  lord  ward- 
en of  th^  Cinque  Ports* 

The  ftstute  proceeds  to  fay,  that  perfons  conyided  of  af-  Sc<ft.ii.aiidii, 
faulting  any  magiftrate  or  officer,  when  in  the  exercife  of  his 
duty  refpedling  the  prefervation  of  any  (hip,  veflel,  goods,  or 
efFeds,  (hall  be  tranfported  for  feven  years ;.  and  the  juftices, 
in  the  abfence  of  the  IherifF,  may  take  a  fufficient  force  with 
them  to  reprefs  violence.  It  dire£ts  in  the  lad  place,  that  the  Sc^  15. 
officer  of  the  cuftoms  who  (hall  adi  in  preferving  any  (hip  or  , 

veflel  in  di(lref«,  or  the  cargo  thereof,  ffiall  caufe  all  perfons 
belonging  to  the  faid  ihip  or  veflel,  and  others  who  can  give 
any  account  thereof,  or  of  the  cargo  thereof,  to  be  examined 
upon  oath  before  fome  juftice  of  the  peace,  as  to  the  name  or 
defcHption  of  the  faid  ihip  <^r  vefTel,  and  the  names  of  the  [  X38  3 
ma(ler»  commander,  or  chiof  officer,  and  owners  thereof,  and 
of  the.  owners  of  the  faid  cargo^  and  of  the  ports  or  places 
from  or  to  which  the  faid  flnp  or  veflicl  was  bound,  and  the 

occaiioA 
R  t     . 
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6  rt  A  P.  6ccafion  of  the  faid  (hip's  diftrcfs  ;  which  examination  tliC 
^'^^"  juftices-are  to  take  down  in  writing,  and  they  (haU  deliver  a 
true  copy  thereof,  together  with  a  copy  of  the  account  of 
fhe  goods  to  the  officer  of  the  cuftoms,  who  (hall  tranfmit. 
fhe  fame  to  the  fecretary  of  the  Admiralty  for  the  time  bc- 
nig,  that  he  may  publifh  the  fame,  or  fo  much  thereof,  in 
the  Lofidcn  Gazette,  as  (hall  be  neceffaryfor  the  information 
of  perfons  interefted  therein.  This  a<Sk  is  not  to  extend  to 
Scdi  iS.  Scotland. 

Thus  anxioufly  has  the  Tegiflature  provided  for  the  prefcr- 
vation  of  property  wrecked,  thereby  diminifhing  thofe  ca- 
lamities which  muft  unavoidably  happen  to  all  concerned  in 
foreign  commerce ;  and  with  ho  lefs  anxiety  and  wiidomy 
it  has  appointed  certain  magi  ft  rates  to  afcertain  what  (hall 
be  a  fufficient  allowance  for  the  falvage  of  a  (hip  or  goods 
m  cafes  of  wreck.  The  ncceffity  of  leaving  the  quantum  to 
the  arbitration  of  proper  perfons,  to  be  decided  according  to 
the  circumftances  of  each  cafe,  is  obvious ;  becaufe  it  is  im* 
pofTible  to  fuppofe  two  inftances  df  fuch  a  calamity  lb  fimilar 
to  each  other,  that  the  trouble,  danger,  and  exptnfe  of  both 
(hall  be  exactly  equal.  It  would  be  contrary  therefore,  to 
the  (ird  principles  of  juftice  to  decide,  that  the  fame  fum 
(hould  be  the  allowance,  or  recompcnfe  for  every  poflible 
cafe  of  falvage.  For  inftance,  if  a  Oiip  be  found  adrift  at 
fea,  having  been  abandoned  by  the  mafter  and  crew,  it  feems 
reafonable,  that  the  allowance  for  falvage  (hould  be  greater 
than  in  a  cafe  where  a  man  merely  picks  up  goods  call  upon 
the  (hore,  and  carries  them  to  a  place  of  fecurity.  Thus 
much  for  falvage  in  cafe  of  a  wreck. 

Vide  aiue,c.  4.      We  have  formerly  feen,  that  when  the  fliips  or  goods  of 
P'  ^'*  Britijb  fubje£is  were  retaken  from  an  enemy,  the  original 

owner  was  entitled,  by  the  marine  law,  to  have  them  reftor- 
ed,  upon  paying  to  the  recaptors  a  reafonable  falvage,  pro* 
'  vided  the  recapture  was  before  condemnation.  It  was  alfo 
cbferved,  that  the  (latute  law  had  extended  the  right  of  the 
original  owner ;  fo  that  he  was  entitled  to  have  his  (hip 
[  x^Q  3  ^^^  goods  reftored  to  him,  whether  they  were  retaken  after 
condemnation  or  before,  however  diftant  the  time  of  re- 
capture might  be  from  that  of  the  original  taking.  The 
^atutes  have  alfo  fixed  the  preiifo^rate  of  falvage,  which 
the  recaptors  (hall  be  entitled  to  demand. 
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By  the  13  G«.  H.  ch.  4-  and.2p  Gea.  IL  cli.  ^.  Pat-  CHAP. 
Jianjent  fixed  i^nd  afccrtaioed  the  nte  of  falvagc,  in  cafe  of  ^_^"[;^ 
9  recapture,  proportioning  the  amount  of  the  reward  to  the 
length  of  time  the  fliip  or  gpods  h^d  been  in  the  poSeflion 
of  the  enemy  -,  becnufe  the  longer  they  remained  in  the 
hands  of  the  enemy,  fo  much  the  lefs  was  the  hope  of  re- 
tcff^y.  At  the  .Came  time,  however,  thofe  (latutes  fixed  a 
Uiundaqr,  beyond  wliich  the , allowance  fhoujd.not  pafs^ 
niuoely,  that  in  no  cafe  whatew,  (hould  the  recaptors  be 
sntitl&l  to  more  than  a  moiety  of  the  property  relcued  from 
thq  enemj.    , 

But  the  ftatute  33  Gea.  III.  ch.  66.  (.  42.  (which  fe£iion 
iiee  a(  leqgtb.  aute^  p.  71.)  has  deftroyed  that  proportion, 
and  has  afaertained  the  rate  in  all  cafes,  however  long  the 
Ihip  has  befn  in  the  enemy's  polTeilion,  to  be  one-eighth,  if 
the  recapture  tus.  been  nude  by  any  of  his  majefly's  flups, 
and  one-{ixth,  if  made  by  a  privateer  or  ott\er  (hip. 

,  It  is  faid  in  the  flatute,  tbat'tlieXalrigc  fliall  be.  a  propor-  ^ 

iion  of  the  flups  and  goods  fo  rci^oted  :  but  a  writer  upon  Betwea  Let.   ' 
fbercantile  (aw  qbfjFrvcB,  that  the  wearing  apparel  of  the  ^"^  '*''     ' 
inafter  and  kf-fgiep,  *re  il,way8  ejceptci  from  the  allowance 
of  lalyage.. .         ;- 

.The  lUtute.has.aUQ  faid,  it  mull,  be.  an  eighth,  or  a  fixtht 
isfc.  of  the  tme  value.  Now  the  valuation  of  a  fliip,  in  or-  Bnwa  147- 
der  to  afcenain  the  rate  of  falvage,'  may  be  determined  by 
tii.e  policy  of  jnfurancc  if  there  is  no  j;^on^to  fufpeA  flif  is 
tindciyalueii  v  and  the  fame  rule  may  be  «bfecved  as  ^o  g94d^ 
where  there  ly-^  policies  uppn  them.  .  If  that,  howeverj 
Ihould  not  be,  3te  cafe,  the  falverji  liayc  »  ri^t  to  infiflt  upon 
proof  of  the  teal  value,  which  may  be  done  by  the  merchant's 
\nvoices,  and  tliey  mull  be  paid  foi;  accotdingly, 

J  .The  only  quellion  then  Is,  how  far  the  infiirerB  are  affcAed 
fcy  this  allowance  of  falvage.  By  their  ©wncoijirafl,  they  ex-  Vide  the  Ap- 
pref^y  agree  to  indemnify  the  infured  ^ainft  fuch  chaises.  P*"™*-  ****•  ■• 
"  And  in  cafe  of  any  lofs  or  misfortune,  it  Ihall  be  lawful  for 
"  the  afliired,  their  fa^ors^  fervants,  and  alEgns,  to  fue,  I»- 
''.bour  and  travel  for,  \a  and  about  the  defence,  fafeguard, 

"  and 
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C'H  A  P.     ^and  vecoveiyof  the  iaid  goods  and  merchandizes,  and 
Vlir.        u  jj^jp^  (j*^  ^y  3ny  p^y^  thereof,  without  prejudice  to  this  in- 

*^  furance ;  to  the  charges  whereof  we  the  aflurcrs  will  con- 
''  tribute,  each  one  according  to  die  rate  or  quantity  of  his 
"  fum  herein  afiured**^ 

•  t 

tn  the  cafe  oi Miuhelii.  EdU  (i  Tei*m  Reports/ ($08.) 
Mr.  Jufticc  'AJhhurft  faid,  it  fecmed  to  him,  that  rife  meail- 
ing  of  this'  claufe  was,  that  till  the  aflured  have  been  infcyrm- 
cd  of  what  lias  happened,  and  have' had  an  opportunity  of 
exerciGng  their  own  judgment,  no  a£l  done  by  tfie  mafter 
(hall  prejudice  their  right  of  abandonment. 

r  •       ♦  •*»»..     I 

In  order  to  entitle  the  infured  to  recover  thfe  c*penfes  of 
ftltage,  it  is  not  neceffary  tb  ftate  them  in  the  declara-- 
tion,  as  a  fpccial  breach  of  the  policy ;  becinifc  an  infurance 
is  againft  all  accidents;  \tA  (alvage  is  an  iititnedlate' ami  n6« 
ceffary  cdtifcqucncicf  df  ftmt6  'df  thofe  ftatcd  lA  ^'  policy/ 


Ctrcy  ▼.  Kinfc  'Thus  In  tr\  a£tion  on  a  pdlfcy  of  infurance,'  fcrr'  tnttiting 
um^Ha**^'  ^^^^  on  th'efltfp'  a:  ffie  plaiVitifF  dcctared,  tliat  'thd'  ftip 
wic£p,304/  fprurig  ai  lejik,  and  funK  m  the  rircr,  whtr^  the  gooAi 
were  fpoiled  j  the  evidence  was,  that  many  of  the  goodi 
were  fpoiled,  but  fome  were  fared*  The  que^ion*was, 
Whether  tfe^  plaintifis  might  give  in  evidence,  the  cxpenfes 
of  fatvagc,  that  not  being  Jidttlcttlirly  (bated  in  t&c  declara- 
tion, as  a  breach  of  the  pbKcy.  ? 


t  k  J  * 


lord  "Sardv^icleA^^*  \  think  they  tnay  give  It  tn  evidence; 
f(6r  't'he  i^furancQ  is  agaiAft  ^H  accident's. '  'fhe'accideht'laid 
ta  this  declaration  is,  'that  the*  {hip  funk  ift  thif  riyer :  it  goes 
6n  and  fays,  that  by  reafpn  thereof  the  gbodk  wefe  fpoiled. 
I'hat  is  tfie  only  fpeclal  damage  laid  •,  yet  itls'tjut'thc  com- 
mon cafe  of  a  dcclarattod  that  lays  a  fpecial  damage,  wh'erif 
the  plaintiff  may  give  in  evidence  any  dam^ee  that  is  wi^i- 
in  his  caufe  of  aAioh.  It  was  objefted,  that'lMdi  a  breach 
of  the  policy  fliould  be  laid,  that*  the  Itifurcr  may  have  no- 
tice to  defend  'it.  !^ow  it  is  fo  in  thi.4  cafe,  for  they  have 
laid  the  accident,  which  is  fufiicient  notice,  hcc;au(c  it  muft 
of  courfe  follow^  that  fJme  damage  did  happen.* 

'  •*  •  But 
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Bnt  although  the  infared  may  recover  from  the  ittfiirer    CHAP, 
the  ezpcniks  df  fahnstge  ^  yet  he  fiiaS  only  be  entitled  to  an    ^     ^^'  ^ 
indemnity,  and  (hall  not  receive  a  double  £atisfa£Hon  for        ~ 
the  fame  lofs.     Thu^  if  the  infurcr  ibould  have  paid  to  the 
infured  the  expenies  ariilng   from  falvage ;  and  afterwards 
on  account  of  fome  particular  circumftances»  the  lofs  ihould 
i>e  repaired  by  iiome  unescpe^od  mean9»'the  infurer  (hall  ir  t- 

'  ftand  in  the  pltfce  of  the  inf«tTed>  and  xeceivc  cfae  fum  thus 
paid  to  atotae 'finr  the  lofs.  ^   . 

It  was  (o  4fitcttpmed  in  a  cafe  before  Lord  Hardnvieke  in     [  142  ]] 
Chancery.    The  king  havii^  gtanted  general  letters  of  re-  Raadahr.Geck« 
prifel  on  the  $panimrds  for  the  benefit  of  his  fubjcAs,  in  con-  "°-  *  ^^'  ^^ 
lidenrtion  of  the  loflcs  they  faftained  by  unjoft  captiisc8»  the-  -  -   ^ 

commiflionevs  would  not  fufier  the  infurers  to  make  claim  to 
part  of  the  prines^  but  the  owners  only  ;  aItho«i;h  they,  were 
already  fatisfidli'for  their  Ic^s  by  the  inforers^  liiio  dwte- 
Xifatk  brou^t'  the  pief<ttt  bill.  The  Lord  Chanceikxr  was 
(^o^ioB)  diat  the  plaitittfis  hod  the  plaineft  equity  dnt 

'  eould  be.  7he  perfbtt  originally  fuftdning  the  Ida  was  die 
'owner  ;  but  iftdr  fatisfa£kioo  made  to  him^v  the  tniiirer  be*  -"  *  ^a 

comes  \be  owner.    No  doubt*  but    from  that  time,  as  ^\    .  ' 

-  to  the  goods  themfelves,  if  reftored  in  (jpeci^  or  cwnpenia-  ^ 

tiem  made  for-  them,  the  kifured  ftunds  as  a  tmftee  for  the 
infurer,  in  proportion  for  what  he  paid  ;  although  the  com* 
miiIk>n€T^  did  right  in  avoiding  being  entangled  m  actoiints» 
and  in  adjufting'the  propo^ion  between  them:'  Thnif'com- 
miflion  was  limited  in  time^  they  fee  whowras  oinMfr  )  nor 
was  it  material  to  them,  to  whcftn  he  affigned  Il»  iMexeft^ 

'  as  it  was  in  tfk€t  after  fatisfa&ion  made.'  •    .  : 

Cafes,  however,  may,  and  do  Irequaitly  aiife»  •  where  the    *  « 

falvage  is  fo  high,  the  other  expeafes  are  fo  great,  and  the 
ofaje£i  of  the  voyage  is  fo  far  defeated,  that  the  infured  is 
allowed,  by  the  laws  of  all  trading  nations,  .to  abandon  his 
intereft  in  the  property  faved  to  the  infurer,  and  to  call  up- 
on  him  to  contribute,  as  if  a  total  lofs  had  aAually  happen* 
cd.  What  circumftances  IhaB  be  deemed  fu£Eeient  to  jufti- 
fy  the  infured  in  making  fuch  an'  abandonment,  will  be  the  : 
fubjed  of  the  following  chapter. 


^ 
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Of.  AbaQdonment. 


CHAP.    \Nfr^  liavc  formerljr  fccti,  thjit  the  infmed,  before  he  can 
^*  ▼      demand  a  Tecompenie  from  the  luiderwriier  for  a 


iinpenie 

Chap^  4.  pTgi,  ^0^*1  ^f*>  "*^ft  c^c  or  abandon  to  him  his  right  to  all  the 

Ftothi(rr*8         property  that  may  chance  to  be  recovered  from  (hipwreckt 

trat!d*^^°'  capttirei  Of  any. other  peril,  flated  in  the  policy.     It  has  alfo 

iuranee  J33'     been  obferved,  and  from  the  preceding  fent^ncc  it  is  pbvi* 

0U8>  that  when  we  fpeak  of  a  total  lofs»..with  refpeA  to  in- 

.Vi4tc'6ip^>  furaneesy  we  do  not  always  mean,  that  the  thing  infured  is 

abibkitely  loft  and  deftroyed ;  but  that  by  fome  of  the  ufval 

peiils,  it  is  become  of  fo  little  value,  as  to.entitk  the  infiu^ 

to  call  upon  the  underwriter  to  accept  of  wh^  is  fayed,  and  to 

pay  the  full  amount  of  'his  infuraiice,  as  if  a  total  lo£»  had 

aAually  happened.    Indeed,  the  word  abapdooment  conveys 

the  idea,  that  the  whole  property  19  not  loft  1  for  it  is  impof- 

ice  Rifidsa    -  fible  to.  cede  or  abandon  that  which  does  nof  exift.     Wben 

iVe^93!%tt,*^^  underwriter  has  difcharged  his  infurance,  and  the  abaO" 

c  B,  donment  is  made,  he  ftands  in  the  place  of  the  infured,  and 

ia  entitled  to  all  the  advantages  vefuitin^  frpm  that  fituatiop, 

»       1  * 

From  what  has  been  £iid  then,  it  appears  that  abandon* 

mcnt- dates  its  origin  from  the  period  at  which  the  contra£t 

of  fnfurance  was  itfelf  introduced  \  bec^ufe  infurstnce  being 

.  a  contract  of  indemnity^  the  infprpd  can  recover  nq  more 

than  the  amoupt  of  the  lofa  aAually  fitftained ;  but  if  he 

were  allowed  to  recover  for  a  total  loft,  m^  might  alfo  re- 

Frtiice,Rmter^  tain  the  property  favod,  he  would  he  a  cc5midcr?ible  gainer, 

MddkbJgh.  '^^^^^  ^«  ^"^  ^^^  '^t  Jillow.     Accordingly  WQ  find,  that 

the  do£lrine  of  abandonment  ha#  obtained  a  place  in  the 

laws  of  all  the  maritime  nations  in  the  world,  where  infur* 

ranee  has  been  known :  and  in  at)  thoic  laws  th^  definition 

of  It  is  the  fame,  tiamtly,  that  when  any  good&  or  (hips, 

that  are  infUred,  happen  to  be  loft,  takcp,  or  (poikd,  the  in- 

f  144  ]     (ur^i  is  obliged  tp  abjipdoo  fuch  gopds  or  ibips  fo^  the  beqc- 

o*d*"?i '*^"     ^'  ^^  ^^^  iwfurcrs,  befpr^  he  csjn  demand  any  fatisfa<iicn 

j4.art.47.Ord.  ^'^'^  ^bem.     In  this  refpe£l  alfo,  they  ft* em  to  be  agreed ,> 

•f  ]U1{}Q9  31*    that  when  an  abandonment  is  made,  it  muft  be  a  total,  not 

a  partial 


'!■  I  • 
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a  partial  one ;  diat  is,  one  part  of  the  property  infiired  fliall    G  H  A^  '• 
tiot  be  retained)  and  the  other  part  abandoned  ^  a  regulalioii  * 

jcertainl^  knktkdiid  in  juftice. 

■  t       .  • 

The  propriety  and  juftice  of  abandoning  in  certain  cafe9 
to  the  in^rers  being  apparent,  it  will  be  proper  to  confider 
in  what  cafes»  and  under  what  circumftances,  the  infured  is 
entitled  to  exercife  this  pow^r :  for  althpugh  in  all  cafes 
the  intiiveS^  ha«  a  rig^t  to  fay,  he  will  not  abandon ;  yet  he  ^  p^rr.  ^97, 
cannot  at  his  pleafure  harafs  the  inf«rer,  by  faying  he  will 
abandon,  and  thereby  turn  that,  wiiich|  in  its  own  natui^i 
was  only  'a  partial,  intp  ^  total  )ofs« 

In  queftions  of  this  natufie,  the  oj^on  of  loam^foiv 
signers  muft  -always  have^ weighty  becaufe  they  are  not 
queftions  of  pofitive  regulation,  or  municipal'  law,  but  of 
general  and  extenfive  import :  not  confined  to  any  particu* 
lar  ftate,  but  foihided  on  dit  great  prin^ipfe  6f  ita&n^  juC-  .  : 

tice,  and  unfi^eirfal  law.  The  learned  R»amt^  who.hu  accii-  'Bio^emjtjh.s^ 
ratety  cfaitiiiled  Ae  works  of  thofe  writers  that 'went  before 
4iim,  and  who,  after  ftating  their  various  opinions,  forma  lus 
own  conclufions,  has  not  been  filent  upon  this  occafion. 
He  puts  this  queftion ;  ^*  AiTecurator,  qui  jam  folvit  aefti* 
'^^  matioilem  mercittm  deperdltarum,  fi  poftea  di£be  mercer  ? 

'*  appareant  et  rec^peratae  fint,  an  poffit  cogeve  dominiim  ad 
*'  accipiendas  tUas,  et  ad  reddendam  fibi  xftimationem,  quam 
'*  dedit  ?"  He  anfwers,  ^'  Diftingue  \  aut  merces,  vel  aliqua 
^^  pars  ipfarum  appareant,  et  veftitui  pofiint,  ante  folutifmem 
*^  seflimatfonis.  et  tunc  tenetur  dominus  merctum  illas  reci^ 
**  pere,  et  pro  illi  parte  mercium  apparenUum,  liheraintMr 
^'  ailecurator,  apm  qui  tenetur  a4  certam  quantHateip  ror 
^^  fpe£tu  certae  fpeciei,  dandp  illauiy  liberatur,  et  WW^^  qup 
'<  contractus  aflecuration^  eft  conditionaiis,  fcilicet  fi  mer<- 
^  ces  deperdantur  :  non  autem  dicuntur  deperdita^]^  fi  poftea 
^^  rcperiantur^  Verum  fi  nieroes  npn  appareant  in  ilia  pri^. 
'*  tiiA  bonitafe,  aliter  fit  aeftimatio,  non  in  lotum,  fed  proijt 
^*  tunc  v^lent.  Aut  vero  poft  folutam  seftimationem  ah 
'^  afftcuratore  compareant  merces,  et  tunc  ei^  in  ele^one 
^  mercium  aflecurati  vcl  recipere  me^c^,  vel  retinere  prei- 
<'  tium.'* 

An4 


14S  OF    ABANDONMENT. 

And  altkmgh  a-  fubfequBeof -  fsiffiig^  in  the  Omt  avtior 
wuuf  iCeem  to  coDtradi£t  that  juft  vedtcd  v  yiet  wfacn  actend^ 

ItMOM^No^  ^^  ^^»  ^^  ^^  ^^^  perfedly  confiftoiit^  He  l^f%  **  fiiflkft 
'^  femel  extitiffe  conditionctn  ad  bene&ctmu  afiecuratt  de 
•^  aaniflirmft  narns,  etiam  quod  poftcafequeremr  reciqpeitiitio  ^ 
'*  mm  per  talao  recttpoBationecQi  boq  jpotent  fntpadicaa 
^ofleciurattt^ 

From  thh  paflage  it  my  be  tnferrfl^  limt  a  Wai  lofe  havh 
iDgoocc.  happCRQdy;  ifcr-tnoA  always  contitine  fe*  Baft  k 
moA  he  indetifto64>  vtib  refiorenoe  to  tiie  cofitest^  ^nd  olb> 
er  parts  of  the  work,  from  vrhkk  it  a^p^dits^.  that  'm  order 
to  entitle  the  tnfured  to^  recover  as  for  a  total  lofs»  it  mnft 
<ontiotte  titai,  at  the  ituhe  wbem  the  offi^r  of  tbandm^lent 
is  made,  .at. the  time  bf^  fluftkmbibi{ght»«r«tthe  time  of 
the  fbyaaent  of  the  moaoy^ 
•  ••••■••  ^'•»       .      .      *■..  ' 

Cfcft^  7.  £  r^      'f94i  Jimi  tiqatiir^-ciybd  i>  Gmchf,  H  $1  AM),  ihi^  the 
•  ^niwradixBif ««ba«dQft  te dte  liod^^ 
br  a*totai/la&>>i£  the  daiM^' exceed /half  Ihe  value  of  ibe 
4iiia^  (  or  if  t£c  vop^  be  faft,  or  faniMr^qitedk  that  tlr 

'pttvfiiit  of  it  is  mit  vortli.thcLloeight^ 

-    ■  •  i       .  .  ... 

Oxtt  ijnr.  r4.  ^  The  httot  sdea>  with  jnefpeift  to  the  cifcmaMtmcea  which 
ord.  of  Rot.  "^^^  juftify  ait  abaiidoaiiieQi:^  feem*  lo^;  preirait  in  almoft  all 
aBA^^pniK       the^iQi^  brdiiUuicea. 

... 

B«t  in  BO  country-  hawe  liie  prtnciplses  of  abandonment 
been  more  aocurately  defined  than  in  Bvgtand  ^  and  it  moft 
he  temembeved,  that  the  deciConh  from  which  the  foBowing 
principles  a«e  felofled,  ace  o£  the  greateiL|uthority  ;  that 
IJiey  arenot merely  the ^pinioas of  private  fpeculatir^  meiH 
hvt  the  fdemn  and  deliberate,  judgment  qf  the  grave  and 
{earthed  judges  of  the  Emg&Jh  courts  ;  judgments  formed  af^ 
ter  mature  deUberation,  and  ferious  argument  $  eftaUifhed 
upon  the  folid  and  permanent  hafs  of  reaiion  and  good  fenie. 

Prom  thofe  decifions  we  may  coUed>  that  the  right  to 

abandon  mud  arife  upon  the  cri>je£l  of  the  infared  bdng  l<> 

far  defeated,  that  it  is  not  worth  his  while  to  purfac  it : 

fuch  a  lofs  as  is  equally  inconvenient  to  bim>  as  if  it  had 

s  Burr.  1209.  been  total.    For  inflance^  if  the  voyage  be  abfolutely  loft, 

or 


oitaol:>¥ortk*piiTfttihg  %  if  the  faksge  be  very  Ugh  Ji^fie/f '  C  H*  R 
uialfr. 4f  furdicT  expaife  be  ticcefl^ry  ^  if  the  infurer  i|viU        ^* 


not  engage,  at  all  events.. to  bear  thitt  expeafey  titough  it  Guiaaa, ch. 7. 
ftbttM  exdeed  the  value,  or  fail  of  fucceft  :  under  thefe,  and  ^  '* 
many  other  like  eircumftancea,  the  infured  may  difentaiv 
gl,e  himfeif,  and  abandon^  notwithftanding  there  has  been  9 
recapture.     ' 

It  is  evideAt^v^that  there  may  be  circnmfttneds,  in  ii4\ieli  i»  Bon.  697« 
it  would  be  contrary  to  every  principle  of  juftice,  to  fufier  ^^^ 
the  infured  to  abandon ;  for  a  (hip  might  be  taken,  and  efcape 
immediately,  viHhich  would  be  no  hindrance  at  all  to  tht  voy^ 
age  :  6r  Ihe  might  be  taken  and  inftantly  ranfomed,  which 
would  amount  only  to  a*  partial  lofs  *,'  in  which  'cafes  djfe 
infured  fhtiB  tiot  be  allowed  to  demand  a  recompenle  '|Bi 
tota  I0&  "    '  :     '  '    '       ^  '^ 

It  is  aHb  material  to  obiHve,  that  the  right  to  dbtodbnBniT.aai4. 
muft  depend  itpon  i!he  nature  of  the  cafe  at  the  time  of  the 
ViQXon  brought,  or  at  the  time  of  the  offer  to  abandon :  a  de^ 
tetmination,  fdunded,  as  I  have  faid  before,  on  the  natuteoC 
<h^  tMkrt€i  between  the  parties  \  becaufe'an  infuiisr*onght 
tiever  if6  ^ay  lefs  upon  a  contra£l  of  indemnity,  than  the  valute 
of  the  lofs  V  and  the  infured  ought  never  to  gain  more. 

Ytom  vit}nt  has  been  faid,  it  will  apftear  firfficletrtly^cvi.  i  Term  Hep, 
dent,  thaft  tfceownfer  cannot  abandon,  utrlefs  at  fomc  peridd  P"  *^** 
4)r  other  of  the  voyage  there  has  been  a  total  lofs :  and  there- 
fore, if  neither  the  thing  infuined,  nor  the- voyage  be  l6ft, 
and  the  diihiage  fuftained  ihall  be  found,  upon  computation, 
not  to  amount  t(^  moiety  of  the  value,  the  owner  ihali  not 
be  allowed  to  aMmdon. 

Thefc  principles  are  fully  ilUiftr^ted  and  confirmed  by  the 
judgments,  ginten  in  the  following  cafes* 

The  defendant  had  infured  the  fhip  Svccrfs  from  London  prin|^v.Hart« 
to  Bermudas^  and  fo  to  CaroUna  t  the  Ihip  was  taken  by^'^  "*  ^*^" 
Spanijb  privateer,  and  afterwards  retaken  by  an  Englijb  pri-  3  aUe.  195* 
vateer,  and  carried  into  Bofieu  an  New  England^  where,  no 
perfon  appearing  to  give  fecurity,  or  to  anfwer  the  moiety^ 
ihe  recaptors  were  entitled  to  for  falvage,  fhe  was  con- 

demnedj 
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C  H  if  A    itmhciy  afiA  fold  in  the  <:ouTt'of  Admiralty  there  ;  tfie  tc* 
y^^  ,  icaptorsi  had  their  moiety  and  the  overplus  money  remained 
in  the  hands  of  the  officeis  of  that  cowrt.     An  aftion  upoa 
the  pbltcyi^iras  broughtJar  kiw  by  the' defendant  here>  wlul 
obtaxsied  a  verdi£):  againft  the  now  plaintiff. 


^^'i 


.#'VK 


''^  -t   iri-^ 


I    •^  *.  /■ 


The  plaintiff  brought  a  bill^  fuggeding  the  capture  to  bm 
fraudulent,  and  done  d^gnedly  by  the  captain ;  and  now 
:  IT    ,|aDV^'-forj9H-4njtti^KHi  HO  ils^y.tbe  proceodiffg^  at  law. 

rt  was  cpntended  for  the  plainti{F||  ^at  thQ^gl^  the  capr 
t>ire  might  not  be  fraudulent,  yet  the  defendant  ought.not 
to  rqpover  more  on  the  policy  than  a  moiety  £i$  dbet  loCis^  as 
jthe  ^Ct  of  the  13  Geo^  II.  c.  4^/  18.  gives  the  thing  faved  to 
the  o waef,  .^d  he  is  entitled  to  receive  '\t  f roni  thje  pffiqci? 
of  the  Admiralty  :  and  chat  the  plaintiff  ought  to  be  obUged 
to  pay  no  more  than  the  lofs  suEiually  fuftained,  which  can- 
xvpt.beai/c;^tained  till  after  the .def<pndaift:ib9U  have  received 
the  fjxxff^  th^^  (night  ^^vq  cp^  to  him  vp<)a.  tjie  falvage. 

.    Th4^4^endant  in. his  s^zifwer  had  fwprn^jthat  he  {^ad  ofr 

jferedy.aAd  w^  now,  willing  to  r^linquifh  his,  ^nteK^it.to  l)|f 

pl^intiff^^n  the  benefit  of  the  falvage,  an4  w«onUl  giveth^ 

a  lettqif.jQ^  .^tttoracy  far  tlj^  purppfe  to  recqivC:  i^-*  .^       » 


JUotd  .Chancellor  HardwUke.^^^^  There  is  n/9i:groiincf  for 
an  injunitiqa  in,,^his  cafe^  hcx^Aihtic  yrgs  ^^Feem^t  t« 
go  to  i^rial.in  one.of  thefe  ^ions,  which  h^d^becn  brought, 
An^d.tp  be.bo)i^d.by>thc«^i^nt.  of  th^^t:  at  the  time  of  the 
trial,  tlviy  J^>v,  ^at  th^  ^t^ip  ^»^?s  retak<y?|  aod.l^ie  manner 
of  the.cairtHr?-:     i      .  . 


c< 


The  quantum  of  the  damage  and  lofs  fuftaincd  is  t?ie 
^ly  thjl$\g  A>w  to  be  diXputed ;  for  it  is  impoffibk'  to  carry 
on  trade  without  infuring,  especially  in  time  of  war.  There- 
fore  regard  mufl  be  had  to  the  infured,  as  weU  as  to  the  in- 
faref  i  i^nd  where  there  is  no  admlfiion  in  theanfwcr  of  any 
kind  of  fraud,,  though  various  pretences  of  thaui  fort  mfty  be 
fet  up  by  the  bill,  they  are  not  to  be  regarded.  The  que&> 
tion  then  arifes  on  the  ftatwte  of  15  Geo*.  IL  with  r.egard  to 
the  falvage. 


OF    AB  ANDONMENiT.  147 

^  It  has  been  faid,  there  ought  to  be  oniy  half  the  Io&  rt^ 
covered  on  the  policy  ^  and  as  to  that,  the  a£^  has  made 
great  alteration  in  the  law  of  nations^  with  refpeft  to  recap- 
tuies. 

^'Thecanyingafhip  ffl^0/r<^d^  igfitfmfOr^jft^yitfo^tft^  £  148  J 
fit  with  the  enemy,  makes  it  the  prize  of  the  perfon  retaking 
it,  as  if  it  had  been  originally  the  flup  of  the  enemy :  but 
by  the  %&  the  recaption  is  the  reYeftuig  of  the  property  of 
the  owner.  If  there  is  a  fahrage^  that  muft  be  dodadled  out 
of  the  money  recovered  by  the  policy  $  but  if  none  has  come 
to  the  hands  of  the  plaintiff  in  the  a£bion,  the  jury  cannot 
take  notice  of  it.  The  fliip  was  condemned  and  fold,  be- 
caufethe  money  was  not  paidj  or  fecured  to  be  paid  by  the 
owners*  , 

"  It  is  uncertain  whether  the  defendant  will  receive  any 
thing  or  not :  and  if  any  thing  be  recovered,  he  muft  have 
an  allowance  for  his  expenfes  in  recovering. 

^  Therefore  I  take  it,  when  he  is  willing  to  relinquifh  his 
intereft  in  the  falvage,  he  ought  to  recover  the  whole  money 
hifured.  -  It  would  be  mifchievous,  if  it  were  otherwife,  for 
then  upon  a  recapture  a  man  would  be  in  a  worfe  fituation, 
than  if  the  (hip  were  totally  loft."     Injun^ion  was  denied. 

But  the  firft  cafe  to  be  found  in  our  books,  in  which  the 
doArine  of  abandonment  was  fully  gone  into,  in  which  its 
principles  were  fettled,  and  applied  to  the  particular  circum* 
ftances  then  before  the  court,  was  the  cafe  of  Go/s  and  an* 
other  againft  Wiikeri^ 

It  was  a  fpecial  cafe  from  the  fittings  in  Lmd»n^  upon  two  Gofs  and  an- 
a£Hons,  on  two  diftin£l  policies  of  infurance ;   one  upon  a  ^^^^b^^V, 
ihip,  ahd  the  other  upon  the  loading. 

The  former  was  an  infurance  on  the  David  and  Rebecca^ 
at  and  from  Newfoundland  to  her  port  of  difcharge  in  ^Pertum 
gal  or  Spain f  without  the  StreightSj  or  England^  to  commence 
from  the  time  of  her  beginning  to  load  %t  NewfmndiaHdy  for 
either  ^of  the  above  named  places ;  and  to  continue  till  (be 

(hould 
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fhtmld  be  arrived  at  her  faid  p<M  of  ^tifchan-gCy  and  ikcre 
moored  24  hours  at  anchor  in  fafety.  The  (hip  was,  hf 
agreement,  to  be  valued  at  the-  Aim  fubfcribed,  widiout  fur^ 
ther  account.  The  infurance  was  lo  be  at  ten  guineas  per 
cent.  :  and  in  cafe  of  lofs  to  abate  two  per  cent, :  and  in  cafe 
ol  average  lofs  ziot  exceeding  5/.  per  cenit,  to  aiiow  nothhig 
^  149  3  towards  fuch  lofs.  And  if  the  vefiel  was  difcharged  with* 
out  the  Strnghtsi  excepting  the  Bay  rf  Btfcsfy  two  guineas 
per  cent*  were  to  be  returned :  *  amd  if  fhe  failed  with  convoy 
and  arrived^  two  guineas  more  per  cent,  were  to  be  return-* 
cd.  The  plaintiffs  declared  apoH  a  total  lois,  by  captut e  by 
liu:.  French^ 

The  policy,  declared  upon  in  the  other  afltoni  waa  an 
infurance  upon  any  kinds  of  lawful  goods  and  merchaodizeSf 
loaden  or  to  be  loaden  on  board  the  aforefaid  fliip  ;  and  this 
policy  for  7/.  7/*  infured  70/.  :  The  declaration  aUaged^ 
that  divers  quantities  of  fifli  and  other  lawful  merchandizes^ 
to  the  value  of  the  money  infured,  were  ptit  on  board,  to  ba 
carried  from  Newfoundland  to  her  port  of  deftination,  and  fo 
<;dntinued  (except  fuch  as  were  thrown  overboard^  as  is  after 
mentioned}' till  the  lofs  of  the  (hip  and  .goods*  The  dechra^ 
tion  then  avers,  that  a  part  of  thtf  faid  good^  were'neceflarilf 
titfown  overboard  in  a  ftorm,  to  preferve  the  (hip^  and  thd 
reft  of  the  cargo  \  after  which  jetibn,  the  (hip»  and  the  re« 
mainder  of  the  goods,  were  taken  by  the  French. 

The  cafe  ftates,  that  the  fiitp  departed  from  her  proper 
porti  and  was  taken  by  the  French^  on  the  23d  of  December^ 
tj$6z  and  that  the  mafter,  mates,  and  all  the  failors,  tiM 
cept  an  apprentice  and  landman,  were  taken  out  and  carried 
to  France.  That  the  fhip  remained  in  the  hands  of  the 
tSDcnxf  eight  days,  and  waa  then  retaken  by  a  Britijb  privateer, 
and  brought  in  on  the  z8th  of  January  to  Milfird'Ha%mt^ 
and  that  immediate  notice  was  given  by  the  infured  to  the 
infurer,  with  an  offer  to  abandon  the  (hip  to  their  care.  It 
was  aJib  proved  at  the  trial,  that  before  the  taking  by  the 
enemy,  a  vicdent  ftorm  arofe  at  fea,  which  firft  feparated  the 
fliip  from  her  convoy,  and  afterwards  difabled  her  fo  far  as 
to  render  her  incapable  of  proceeding  on  her  deftined  voyage^ 
without  going  into  port  to  refit..    It  was  al£b  proved,  that 

part 
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pin  of  the  cargo  was  tkmwn  tsipcrboard  in  the  florm :  and   C  fl  A  P« 
the  reft  of  it  was  fpoiled  while  the  ihip  lay  at  Jiiffird^Ha*         ^* 
veng  aftCT  the  ofier  to  abaii<bnt  aad  before  (he  could  be  re- 
fitted :  and  the  infttred  proved  their  iatereft  in  the  (hip  and 
cargo,  to  the  yaloe  iafuied. 

Sereral  queftions  arifiiig   «poii  the  trial  of  the  firft  of 
tb^e  caufes  it  was  agreed,  that  the  jury  fliould  bring  im 
their  verdid,  ia  both  caufes,  for  ihe  plaintiA,  as  for  a  to*    C  ^5^  3 
Cal  lofs ;  fubjed,  -howerer,  to  die  opinion  of  the  court  on 
the  following  ^ueftion^ 


lit.   Whether  this  capture  of  the  fliip  by  the  eaetny,  was  « 

or  was  not  fuch  a  lofs,  as  that  the  infurers  became  liable 
thereby : 

adly.  Whether,  under  the  feveral  circttmftances  of  tfaif 
cafe,  the  infured  had  or  had  not  a  right  to  abandon  die  fliip 
to  the  infurers,  after  Ihe  was  carried  into  Mi^d^Haven* 

After  two  arguments,  the  court  decided  cinanimottfly  ia 
Cavourof  the  plaintifis  |  and  in  the  opinion  then  delivered  by 
Lord  M^nsfieU^  all  the  law  upon  this  fubjeA  was  fully  difcuC* 
fed.  It  will  not  be  neceflary^  however,  to  ftate  in  this  place 
what  fell  from  his  lordlhip  upon  the  firft  of  thefe  quefttons, 
thus  fubmitted  to  the  opinion  of  the  court  i  becaufe  that  was  vi4e  «ate, 
very  copioufly  treated  of  in  a  former  chapter,  in  which  it  ^*  4'  f •  ^  ^ 
was  fliewn,  that  whether  prope^  was  or  was  not  transferred 
to  the  enemy  by  a  capture,  and  abfolutely  loft  to  the  original 
owner,  it  could  no  way  affeA  the  contradl  entered  into  bo* 
tween  an  infurer  and  infured*  It  will  be  fufficient  then  to 
follow  his  lordibip  in  the  fecond  part  of  his  argument. 

Lord  Mansfield-^^*^  The  fingle  queftion,  therefore,  upon 
which  this  cafe  turns,  is,  whether  the  infured  had,  binder  all 
the  circumftances,  aq  ele£lion  to  abandon,  on  the  i8th  of 
January  1757  i  The  lofs  and  difability  were  in  their  nature 
total,  at  the  dme  they  happened.  During  ei^t  days,  the 
plaintiff  was  certainly  entitled  tO*  be  paid  by  the  infurer,  as 
for  a  total  lofs  \  and  in  cafe  of  a  recapture,  the  infurer  would 
have  ftood  in  ids  place.  The  fubfequent  recapture  is,  at  beft, 
a  (aving  only  of  a  fmall  part :  half  the  value  mufl  he  paid  fir 

falvogem 
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CHAP,    falwige.    The  difability  to  purfud  the  tojzgc  ftiH  continaecL 
,    y^    ,   The  itlafter  and  martiiers  were  prifoneHB.    The  charter  party 
VidTthTrbi.  wM  diffolved-   The  freight  {except  in  propoition  to  the  goods 
S3  Geo.  n.  C.4.  fated)  was  kift.    The  (bip  was  neceflarily  brought  into  an 
td  by  ^  Gw^'  ^''g'ifi  port.    What  could  be  Ciyed  might  not  be  worth  the 
OL  c.  66.  f.  4»-  expenfe  neceflariiy  attending  it ;  which  is  proved  by  the  p!ain« 
tiff's  oflper  to  abandon.    The  fnbfequent  title  to  neftitution^ 
aiifing  from  the  recapture,  at  a  great  expenfe,  the  ftip  too 
r  r^i  3    being  difaUed  from  purfuing  her  voyage,  cannot  take  away 
a  right  vefted  in  the  tnfurcd  at  the  time  of  the  capture.    But 
becaufe  he  cannot  recover  more  than  he  has  fiiftred,  he  muft 
abandon  what  may  be  faved.    I  cannot  find  a  fingle  book,  an- 
cient or  modem,  which  does  not  fay,  that  in  cafe  ot  a  ihip 
being  taken,  the  infured  may  demand  as  for  a  total  lofs,  and 
abandon.    What  proves  the  propofition  moft  ftroiigly  is,  that 
by  the  general  law,  he  may  abandon  in  thd  cafe  merely  of  an 
Vide  aBtc,c4«aneft,  or  an  embargo,  by  a  prince  not  an  enemy.     Pofitive 
^'  ^  regulations  in  different  coimtries  have  fixed  a  precife  time  be- 

fore the  infured  (hould  be  at  liberty  fx>  abandon  in  that  cafe. 
The  fixing  a  precife  time  proves  the  general  principle.  Every 
^tgument  holds  ftrongef  in  the  cafe  of  the  other  policy  with 
r^rd  to  the  goods.  The  cargo  was  in  its  nature  perifliabie, 
deitined  from  Newfoundland  to  Spain  or  Portugal :  and  the 
voyage  was  as  abfolutely  defeated,  as  if  the  (hip  had  been 
wrecked,  and  a  third  or  fourth  of  the  goods  faved. 


cc 


No  capture  by  the  enemy  can  be  fo  total  a  lofs,  as  to  leave 
no  poilibility  of  a  recovery.  If  the  owner  himfelf  (hould  re- 
take at  any  time,  he  will  be  entitled ;  and  by  the  late  a£k  of 
parliament,  if  an  Engli/b  (hip  retake  at  any  time,  before  con- 
demnation or  after,  the  owner  is  entitled  to  reftitution  upon 
ftated  falvage.  This  chance  does  not  fufpend  the  demand,  for 
a  total  lofs,  upon  the  infurer :  but  juftice  is  done,  by  putting 
him  in  the  place  of  the  infured,  in  ca(e  of  a  recapture.  In 
queftions  upon  policies,  the  nature  of  the  contrad,  as  an  in« 
demnity,  and  nothing  elfe,  is  always  liberally  confidered. 
There  might  be  circumftances,  under  which  a  capture  would 
be  but  a  fmall  temporary  hindrance  to  the  voyage ;  perhaps 
none  at  all :  as  if  a  (hip  were  taken,  and,  in  a  day  or  two, 
efcaped  entice,  and  purfued  her  voyage.    There  are  circum- 

ftances» 
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ftances,  undsr  which  k  would  be  deemed  an  average  lofs.:   CHAP, 
if  a  (hip  taken  be  immediately  ranfomed,  and  purfue  her    ^    }^^ 
voyage,  there  the  money  paid  is  an  average  lofs.     And  in 
all  cafes  the  infured  may  choofe  not  to  abandon*     In  the 
lecond  part  of  the  ^'  U(age$  and  Cuftoms  of  the  Sea/'  (a 
Fnnch  book  tranflated  into  Engli/i)  a  treatife  is  inferted, 
called  Le  Guidon,  in  which,  after  mentioning  the  right  to  Vide  Ante,  p. 
abandon  upon  a  capture,  he  adds,  ^'  or  any  other  fuch  dif«  '^^' 
turbance  as  defeats  the^  voyage  }    or  makes  it  not  worth 
while,  or  worth  the  freight  to  purfue  it ;    I  know  that  in     C  K$t>  ] 
late  times  the  privilege  of  abandoning  has  been  reftrainedf 
for  fear  of  letting  in  frauds ;  and  the  merchant  cannot  ele£i; 
to  turn  that,  which,  at  the  time  it  happened,  was  in  its  na<r 
ture  but  a  partial,  into  a  total  lofs,  by  abandoning.    But 
there  is  no  danger  of  fraud  in  the  prefent  cafe.    The  lo{f 
was  total  at  the  time  it  happened  :  it  continued  total,  as  to 
the  deftru£lion  of  the  voyage.     A  recovery  of  any  thing 
could  only  be  had,,  by  paying  more  than  half  the  value.  In* 
•  clud&ig  the  cofts.     What  could  be  faved  of^the  goods^ 
Uttght  not  be  worth  the  freight  for  fo  much  of  the  voyage  as 
they  had  gone,  when  they  were  taken.     JMke  cargo,  from 
its  nature,  muft  have  been  fold,  where  it  was  brought  in. 
The  lois,  as  to  the  (hip,  could  not  be  eftimated ;   nor  the 
falvagc  of  half  be  fixed,  by  a  better  meafure  than  a  fale.    In 
fuch  a  cafe,  there  is  no  colour  to  fay,  that  the  infured  might' 
not  difentangle  himfelf  from  unprofitable  trouble  and  fur- 
ther expenfe,  and  leave  the  infurer  to  fave  what  he  could. 
It  might  as  reafonably  be  argued,  that  if  a  ihip  funk  were 
weighed  up  again  at  great  expenfe,  the  crew  having  periihed, 
the  infured  could  not  abandon,  nor  the  infuret  be  liable,  b^- 
Caufe  the  body  of  the  ihip  was  faved.    We  arc  therefore  of 
opinion,  that  the  lofs  was  total  by  the  capture,  and  the  rig^t 
which  the  owner  had,  after  the  voyage  was  def<^ted,  to  ob- 
tain reftitution  of  the  fhip  and  cargo,  paying  great  ^vage  to 
the  recaptor,.  might  be  abandoned  to  the  infurefs,  aftei  ihe 
.was  brought  into  il/'^^/iiWfTs." 

The  principles  laid  down  in  this  cafer  have  been*  ftndUy 
aAezed  to  in  all  fimilar  <lafe»  %  aod-  particular^  in  a  modem 
one,  which  it  will  be  pcoper  to  mention  in  this  place,  be- 
fore we  com«  tQ  die  gf eat  cwSp  ^i  Hamkm  agaiaflk'  JfA9nd$s^ 

S  in 
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G  H-  A  P.    in  which  fome  other  principles  relative  to  this  fubfe£k  vrew 
i^^JJi.^   eftablifhed. 

Milies  V.  Flct-      It  was  an  aftion  on  a  policy  of  infurancc,  on  the  flrip  the 
,chCT.  Douglas  jf^j,g  and  her  freight,  from  Montferrat  to  London,      The 

plaintiff  went  for  a  total  lofs  :   the  defendant  infiftedj  that 
he  was  only  entitled  to  recover  for  an  average  lofs.    The 
jury  found  a  vcrdiA  for  a  total  lofs  \  and  upon  ^  nrotion  for 
^  -«     a  new  trial,  the  fads  of  the  cafe  appeared  to  be  as  follows  r 

the  fliip,  when  proceeding  on  her  voyage,  was  captured  on 
the  23d  of  May^  by  two  American  privateers,  who  took  the 
captain  and  all  the  crew,  and  part  of  tlie  cargo,  which  confided 
of  fugars,  out  of  her.  The  rigging  was  alio  taken  away.  She 
was  afterwards  retaken,  and  carried  into  New  Tertf  where 
the  captain  arrived  on  the  a3d  of  Jutie^  and,  taking  poiKflion  of 
her,  found  that  part  of  what  had  been  left  of  the  cargo  was 
wa&cd  overboard,  that  fifty-feren  hogiheada  of  what  re- 
mained were  damaged,  and  that  the  (hip  was  leakyy  and  in 
fuch  a  ftate,  that  ibe  could  not  be  repaired  without  unload- 
ing her  entirely.  The  owners  had  no  ftorehoafes  at  New 
Torif  in  which  the  fugars  could  have  been  put,  while  the 
ihip  was  repairing,  'nor  any  agent  there  to  advife  or  direSt 
the  captain.  No  failors  were  to  be  had.  The  only  method 
be  had  of  paying  the  falvage,  wlnd!>  amounted  to  the  value  if 
forty  hogjheads  of  fagar^  was  by  fale  of  part  Y>f  the  cargo^  or 
the  {hip.  The  captain  did  not  know  of  the  infurance.  If 
he  had  repaired  the  (hip,  his  expenfes  would  have  exceeded 
the  freight  more  than  100  A  There  was  an  embargo  on 
all  veflels  at  New  Tori  till  the  27th  of  Decern^  /  an'd  by  the 
deilination  of  his  (hip,  (he  was  to  have  arrived  at  London  in 
Ju/p  Under  thefe  circumftances,  he  confulted  with  hia 
friends  at  New  Tori^  and  refolved  upon  their  opinion  and 
his  own^to  fell  the  (hip  and  cargo,  as  the  moA  prudent  dep 
for  the  intereft  of  his  employers.  The  cargo  was  according- 
ly fold  and  paid  for.  The  (hip  was  alfo  contraded  for,  but 
.  the  perfon  who  had  agreed  to  buy  her,  ran  away,  and  the 
captain  left  her  in  a  creek  near  New  Toriy  and  returned  to 
England^  where  he  arrived  in  the  Fehrtiory  following,  and 
«  gave  the  plaintiir  notice  of  what  had  been  done,  which  was 
'  the  firft  informaddn  he  received  of  it,  and  the  plaintiff 
immediMely  cUimed  m  for  a  total  lofs  from  tbe  under- 
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imters»  and  ofEsred  to  ab^nden.    Lard  MofujMJ  told  the    C  H  A  P^ 
jury,  that  if  they  were  £iti$fie4  the  captaia  h^d  done  what    4    J^-„   * 
was  bsil  for  the  benefit  of  all  concerned,  they  muft  find  as 
for  a  total  iofi^,  which  they  aocordingiy  did. 

V 

Upon  the  motion  for  ji  neir  trials  the  unanimous  opimon 
of  the  court  was  delivered  by 

Lord  Afi«//&fW*— "  The  great  objc£l  id  erery  bnvieh.pf    t  154  1 
the  law,  but  efpecially  in  mercantile  law,  is  certainCy»  and.   ' 
that  the  grounds  of  decifion :  (bould .  be  precifely  known.  • 

I  took  great  pains  in  delirering  the  opinion  of  the  court  in 
the  cafes  of  Go/s  v.  Withers^  and^  Hamilton  v.  Mendes.  I 
read  bothvthofe  cafes  over  laft  night,  and  I. think  tjiaj:  from 
them,  the  whole  law  between  .iufurers  and  infured^  as  t# 
the  cpnfequences  of  capture  and  recapture,  may  be  coUe£led.- 
Wherever  a  queftion  of  law  ari£^  at  nifi  prins,  I  propofe  a 
€afe»  or  grant  oi»e^  when  aiked  {ox  by  the  counfel,*  ^nd  I 
anroid  as  much  as  poffible  blending  hCt  and  law  together^ 
having  feen  the  inconvenience  of  it  in  PoU  v.  Fitzgerald* 
But  on  the  trial  of  this  caufe,  it  did  not  appear  to  me,  that  Vide  poll 
there  was  any  queftion  of  Ijiw,  and  no  cafe  was  3|iked  for. 
It  was  impoffible  to  afk  for  one,  till  the  fa£):s  war!e  afcer- 
taiaed ;  and  when  they  were,  lit  would  have  been  impoffible 
,  to  ilate  them  in  any  way,  which  could  have  left  a  doubt  on 
the  law.  It  was  not  contended,  that  a  capture  necefarily 
amounts  to  a  total  lofs  ^etweoi  infurer  and  infurtd )  nor» 
on  the  other  band,  that  on  a  capture  and  recapture,  there 
may  not  be  a  total  lofs,  thought  there  remain  fome  material 
tangible  part  of  the  (hip  and  cargo.  Neither  was  it  cou'*^ 
tended,  that  the  captain  has  an  arbitrary  power,  by  his  a£i> 
to  make  the  lofs,  either  partial  or  total,  as  he  pleafes<!  A 
great  deal  has  been  faid  about  what  the  Admiralty  could,  or 
would  have  done^  in  fuch  a  cafe,  in  prder  to  pay  the  falvage. 
As  to  that,  if  no  owner  appeared,  they  would  condemn  the 
whole ;  but  if  they  faw,  from  the  iliip's  papers^,  that  there 
was  one,  they  would  not.  If  there  were  diiTerent.  claimants 
of  the  fliip  and  cargo,  they  would  leave  it  to  them  to  fay» 
what  part  ihouid  be  fold,  and  if  they  difiered  in  opinion^ 
would  order  the.fale  of  fuch  part  as  would  be  attended  whh 
the  fmalleft  lofs.  But  all  that-  is  foteign  to  the  pre&nt 
queftion,  which  is  Cngly  this,  wheth^  the  (Mfequeacea  of 
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CHAP,    the  capture,  were  fuch  as,  Mf\»4thftaTMling  the  if^captttifV 

.  ^l_  ^  occaiioned  a  total  obftru^lkHi  of  the  voyage,  or  only  a  pa»* 
tial  ^SnCf  a«  in  the  cafe  of  Hamtkon  v.  Mtndes*  In  that  cafe) 
and  in  Gofs  v.  W^tthersy  great  liyef$  was  laid  cm  the  iituation 
of  the  (hip  and  cargo,  at  the  tin>c  when  the  Jnfurcd  had 
Aotke,  at  the  time  of  theoffet  td  abandon,  and^t  the  time 
when  the  adion  wa$  brought.     No  cafes  fay,  that  the  bare 

C    I JS  3    exiftence  of  the  hull  of  the  fhip  prevents  the  lofs  being  total. 

;  ^  ^  The  rolttif  laid  dovi-ti,  *<that  if  the  vopge  be  loit,  or  not 
*  Worth  purftting,  if  the  falvage  be  high,  if  farther  expenfc 
'*  be  fteceffary,  if  the  infurer  will  not  at  bU  events  under- 
*^  rake  to  pay  that  expenfe,  4^i*.  tHe  infured  may  abandon, 
•*  notwith^anding  a  recaptU^re."  Here,  at  the  time  of  the 
capture  there  were  tio '  hopes  of  a  recovery  %  no  friend*» 
ibtp  in  fight ;  no  means  of  reGftance ;  ail  the  crew  were 
taken  out,  aiid  part  of  (he  cargo }  and  the  rigging  alfo  tak- 
en '  awayt  Afterwards  the  (hip  was  retaken^  and  carried 
into  Ninv  TSork.  When  (he  wa»  brought- t}fer)s,  iiftill  con«^ 
tinued  a  t<ntX  Idfs.  (Neither  the  infurtrs,  nor  tfce  inlUredi 
had  any  agefit  in  the  place.  The  court  of  Admiralty  muft 
have  'proceeded  fecundum  'aquum  d  h^numy  and  might  have 
ibid  her  {or  the  benefit  of  thofe  concerned.  When  the  in* 
fured  firft  had  notice,  and  offered  to  abandon,  (which  was 
when  the  captain  earned  to  Mngland)  {ind  when  the  a£lion 
was  brought,  it  was  fttU  a  total  lofs.  '  The  toyage  was 
abandoned,  the  cai^o  fold,  and  the  ihip  left  to  be  fold.  The 
only  anfwer  the  defendant  makes,  or  can  make  to  this,  is, 
that  the  lofa  was  total  indeed  ;  but  that  the  captain  made  it 
fe,  by  his  improper  conduA  $  for  that  on  his  taking  poflef- 
fion  of  the  (hip,  the  lofs  became  partial,  and  that  he  ought 
to  have  pprfued  the  voyage.  But  is  this  defence  true  in  fad  1 
Hie  captaiQ,  when  he  Came  to  Nnu  Tork^  had  no  exprefs 
order ;  but  he  had  an  implied  authority  from  both  (ides,  to 
do  what  was  fit  and  right  to  be  done,  as  none  of  them  had 
agents  in  the  place  :  and  whatever  it  was  right  for  him  to 
have  done,  if  it  had  been  ]^is  own  (hip  and  cargo,  the  under* 
writer  muft  anfwer  for  the  confequences  of,  becaufe  this  is 
within  hfs  eontraA  of  indemnity.  Suppofe  there  had  been 
no  infuranc^,  what  ought  the  captain  to  have  done  I  ift.  As 
ta  the  cargo,  according  to  the  courfe  of  the  voyage,  the  fhip 
Aould  %2Vt  aiirived  at  Loftdom  in  Jfdy.  On  the  capture,  part 
hftdtocn  tiikea  •ut,  fonie  was  walhed  overboard^  57  hogf« 
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heads  were  dam^eds  and  the  whole,  from  the  leaking  of  c  HA  P. 

the  veflel,  was  in  a  periihable  ftate.     There  were  no  ftore« 

hciufe^  J  nor  could  the  (hip  proceed  in  the  ftate  (he  was  in. 

The  crew  wete  gone,  and  an  embargo  was  laid  on  till  Decein* 

hr»     What,  (hall  a  cargo,  which  was  intended  to  arriire  at 

Latuhtt  in  July,  be  kept  in  a  periOiable  (late  at  New  Tork^ 

in  a  leaky  veiTcl,  till  December  ?  adiy,  As  to  the  (hip,  it  was 

certainly  better  to  fell  her,  than  to  bring  her  to  JUmdm.    Thete 

was  no  crew  belonging  to  her  $  2ind  (h6  had  no  cargo*  Even  if     [  156  3 

all  the  cargo  had  been  left,  the  expenfes  of  repairs  Would  have 

exceeded  the  freight    If  (be  had  been  brought  home,  the'ea* 

penfe  of  bringing  her  might  have  been  more  than  what  (he 

would  have  fold  for  in  London.  It  has  been  filid,  that  the  dam* 

age  would  not  have  fallen  on  the  underwriters  \  but  the  argu^ 

meat  drawn  from  thence  is  a  fallacy  \  for  that  circumftance 

goes  to  determine  it  to  be  the  intereft  of  the  infured  to 

abandon  the  voyage.     The  point  is,  what  did  the  owner 

fufier  by  the  capture  ;   and  it  appears  that  he  fuSered  fe 

jmuch,  that  it  was  not  worth  while  to  purfue  the  voyage* 

The  whole  voyage  was  lo(L     As  the  captain  did  not  know 

of  the  infurance,  he  had  no  temptation  to  give  the  turn  of 

the  fcale  to  one  jBde  or  the  other.     I  left  it  to  the  jury  to 

determine,  whether  what  the  captain  had  dene  was  (or  the 

benefit  of  the  concerned.     If  they  had  found  ^^ihttt  i$  vtai^ 

in  words,  where  would  have  been  the  queftion  of  taw  ?" 

The  court  therefore  difcharged  the  role  for  a  netv  triaL 

It  was  neceflary  to  be  very  particular  in  ilating  this  cafe 
from  the  work  of  fuch  an  accurate  reporter  as  Mr.  Douglas^ 
for  two  rcafons  :  ill,  fiecaufe  it  is  a  determination,  tszQAy 
conformable  to  that  of  Gofs  r.  Withers^  recognizing  and  cmw 
firming  the  principles  there  laid  down;  and  adly.  To  relieve 
the  court  from  the  obfervations  made,  on  account  of  the 
above  decifion.  A  cafe  has  appeared  in  print,  under  the 
name  of  Milles  v.  Haylej^  upon  the  fame  policy,  the  ianie  vdkctt  an  In- 
(hip,  and  fame  voyage :  but  the  author  of  the  work,  in  which  fo^Mcsi  p.  4, 
it  appears,  could  not  pofiibly  have  been  prefent  at  the  trial ; 
and  the  fads  muft  have  been  miftatsed  to  him :  or  if  prefent^ 
he  has  not  taken  down  the  evidence  with  fuffident  accuracy* 
For  he  has  not  (lated,  that  on  the  capture,  part  of  the  caigo, 
and  alfo  the  rigging,  were  taken  away :  that  part  of  what 
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had  been  left  of  the  cargo  was  wafhed  ovwboard:  thaft  57 
hogflieads  of  the  fugar  that  remained- wexe  damaged :  that  the 
fliip  was  leaky,  and  in  fuch  a  ftate,  that  (he  could  not  be  repair-  ~ 
ed  without  unloading  her  entirely :  that  the  falvage  amounted 
to  the  value  of  40  hogiheads  of  fugar  i  that  the  repairs  would 
hav6  exceeded  the  freight  by  more  than  loc/. :  and  that  the 
embargo  was  to  continue  till  the  27th  oi  December  :  whereas 
C  ^57  ^  ^^^  ^^P  <>ught  to  have  arrived  at  London  in  the  July  preced- 
ing :  all  which  circumftances  are  to  be  ibund  in  Mr.  Dougiait 
report  i  all  of  them  are  material  to  the  decifion  of  the  caufe^ 
«nd  upon  all  of  them  much  ftrefs  is  laid  by  Lord  MansfiiU^ 
in  delivering  the  judgment  of  the  court.  It  was  thought 
proper  to'  note  thefe  differences  ;  as  nothing  is  fo  neceflary 
in  all  cafes,  more  efpecially  in  thofe  of  infurance,  as  the 
accurate  and  precife  ftatement  of  circumftances. 

But  although  the  do6^rine  advanced  in  Gefs  againft  JFkiert^ 
was  fo  very  general  and  comprehenfive;  yet  it  certainly  is  not 
to  be  confidered,  as  precluding  the  poffibility  of  an  exception 
to  the  generality  of  the  principle  there  eftabliihed* 

Indeed,  from  the  whole  tenor  of  the  Chief  Juftice's  very 
learned  argument  upon  that  occafion,it  is  apparent,  that  he  had 
at  that  very  time  an  exception  in  his  view :  and  from  fome  of 
the  words  he  then  ufed,  it  would  almoft  induce  one  to  fuppofe, 
that  his  lordfliip  had  forefeen  the  very  cafe,  which  lAually 
came  to  be  decide4  within  a  few  years  afterwards. 

• 

Hamilton  v.  It  was  a  fpecial  cafe  refetved  at  Gui/MaJ/,  at  the  fittings 

oBurr^iioS  ^^^^  before  Lord  Mansfield^  after  Michaeltnat  ttxm  i7$o>  in 
and  I  Black,  an  a£HQn  brought  againit  the  defendant,  as  one  of  the  infur* 
*^^  ers,  upon  a  policy  of  iafurance  from  Vtrgmia  or  Maryland 

to  London,  of  a  (hip  called  the  Seliyt  and  of  goods  and  mer- 
chandize therein,  until  (he  Qiall  have  moored  at  anchor  14 
hours,  in  good  fafety.  The  cafe  ftated  for  the  opinioii  of  the 
Court  was  aa  follows : 

That  the  (hip  Selhyt  mentioned  in  the  policy,  being  valued 
at  ty2QoL  and  the  plaintiff  having  intereft  therein,  caufed  the 
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policy  in  queftion  to  be  made ;  and  the  fame  was  accordingly 
raadcy  in  the  name  of  Join  Machintojb^  on  behalf  and  for  the 
ufe  and  benefit  of  the  plaintiff,  and  was  fubfcribed  by  the  de- 
fendant, as  ftated,  for  looL     That  the  (hip  was  in  good  fafe« 
ty  at  Vtrghua^  where  (he  took  on  board  192  hogibeads  of  to* 
bacco,  to  be  delivered  at  London.    That  on  the  28th  day  of 
Marcby  Ihe  departed,  and  fet  fail  from  Virginia  for  London  / 
and  on  the  6th  day  of  May  following,  as  (he  was  failing  and 
proceeding  in  her  faid  voyage,  was  taken  by  a  French  privai*    [   158  3 
teer  called  the  Aurora  of  Bayonne.    That  at  the  time  of  the 
capture,  the  Selby  had  nine  men  on  board  s  and  the  captain  of 
the  faid  privateer  took  out  (iz,  befides  the  captain,  leaving  onlj 
the  mate  and  one  man  on  board.  That  the  French  put  a  prize- 
mafter  and  feveral  men  on  board  the  (hip  Silby^  to  carry  her 
to  France.    That  as  the  French  were  carrying  her  towards 
France^  on  the  23d  day  of  the  faid  Maj^  (he  was  retaken  off 
Bayonne^  by  an  Engliflf  man  of  war ;  and  accordingly  fent  in- 
to Flymouth^  where  flie  arrived  the  6th  day  of  June  following. 
That  the  plaintiff,  living  at  Hull^  as  foon  as  he  was  informed 
what  had  befallen  his  (hip,  the  Selhy^  wrote  a  letter  on  the  23d 
of  June^  to  his  agent  John  Mackinto/by  living  in  London^  to  ac- 
quaint the  defendant, ''  that  the  plaintiff  did  from  thence- aban- 
*^  don  to  him  his  intereft  in  the  faid  (hip,  as  to  the  faid  100/-  by 
'^  the  defendant  infured.**    That  the  faid  /.  M*  on  the  26th 
of  Jwu^  acquainted  the  defendant  with  the  oflcr  to  aban« 
don  the  (hip ;    to  which  the  defendant  anfwgred>  ''  that  he 
^'  did  not  diink  himfelf  bound  to  take  to  the  (hip  \  but  was 
^'  ready  to  pay  the  falvage,  and  all  other  loffes  and  charges 
^^  that  the  plaintiff  fuftained  by  the  capture/'     That  upon 
the  19th  day  of  Augtift^  the  (hip  Selhy  was. brought  into  the 
port  of  London^  by  the  order  of  the  owners  of  tUb  cargo,  and 
the  recaptors  :  that  the  fliip  Sdby  fuftained  no  damage  from 
the  c^tttve.    That  the  whole  cargo  of  the  faid  (hip  was 
delivered  to  the  freighters,  at  the  port  of  London^  who  paid 
the  freight  to  Benjamin  Faughem^  without  prejudice.     The 
queftion,  therefore,  fubmitted  to  the  opinion  of  the  court  is^ 
Whether  the  plaintiff,  on  the  faid  26th  day  of  June,  }i2d  a 
fight  to  abandon,  and  has  a  right  to  recover^  as  for  a  total 
lofs  ? 

After 
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After  two  arguments  at  tlie  bar  upon  this  queftion,  and 
after  the  court  had  taken  time  to  deliberate  upon  it,  their 
unanimous  refolution  was  delivered  by  the  Chief  Juftice. 

-Lord  MansfiiUL''^^^  The  plaintiiF  has  averred  in  his  dec- 
laration, as  the  bafis  of  his  demand  for  a  total  lofs,  '^  that  bf 
'^  the  capture,  the  ihip  became  wholly  loft  to  him."  The 
^  general  qveftion  is>  Whether  the  plaintiff,  who,  at  the  time 
of  his  adion  brougbty  at  the  time  of  his  offer  to  abandon, 
and  at  the  time  of  his  being  firft  apprized  of  any  accident 
[  159  ]]  haying  happened,  harf  only,  in  tmsh,  fuftained  a  partial  loft, 
ought  to  recover  for  a  total  one  ?  In  fupport  of  the  afirma- 
tire,  the  counfel  for  the  phiiitiff  infifted  on  the  four  follow^ 
ing  points:  I  ft.  That  by  this  capture,  the  property  waa 
changed  \  and  therefore,  the  lofs  total  for  ever.  2dlyy  If  the 
property  were  not  changed,  yet  the  capture  was  a  total  I0&. 
3dly,  That  when  the  (hip  was  brought  into  Plymmoby  par« 
ticularly  on  the  26th  day  of  Junr^  tdte  recovery  was  not  fiick 
as,  in  truth,  changed  the  totality  of  the  lois  inttt  an.  average. 
4tjily,  Suppofing  it  did,  yet^  the  Io£s  having  onoe  been  totad, 
a  Tight  vefted  in  die  infured  to  recover  the  w&ole  upon  a* 
bandoning ;  of  which  right  he  could  never  be  divefted  by 
any  fubfequent  event. 

As  to  tAc  firft  point.     If  the  change  of  properly  weie  tt  all 
material  between  the  infurer  and  infiaxed,  it  would)  not  be 
applicable  to  this  cafe ;  becanife  hj  the  marine  law  a£  Effglond^ 
there  is  no  diange  of  property,  in  cafe  of  a  capture,  before 
ft9G€a  n.c.34-  coBdemnatien ;  and  qow  by  tlie  z€t  of  parliament,  tiie  jus 
^^  ^£^/rmmtt*  continues  forever.     I  know  many  writers  argur, 

between  the  infurer  and  the  infured,  from  the  diftindUon, 
whether  the  property  was  or  was  not  changed  by  tiie  ca{iture, 
fo  as  to  transfer  a  complete  right  from  the  enemy  tor  a  recap- 
tor,  or  neutral  vendee,  againft  the  former  owner.  But  arbi- 
trary^notions  concerning  the  change  of  property  by  capture, 
as- between  the  former  owner  and  recaptor,  or  a  vendee, 
ought  never  to  be  the  rulfe  of  deciiibn^  as  between  tiie' infurer 
and'  infiired  upon  a  contra£t  of  indemnity,  oonttary  to  the 
real  truth  of  the  izCk.  And  therefore  I  agree  with  the  coun- 
fel for  the  plaintiff,  upon  this  fecond  point,  that  by  this  cap- 
ture, while  it  coQtinued,  the  {hip  was  totally  loft,  though  it 

be 
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be  admitted,  that  the  property,  in  the  cafe  of  a  recapture^   C  If  A  P. 
nerer  was  changed,  but  returned  to  the  former  owner.  .    j^  1 

The  tbird  point  depends,  as  every  queftton  of  this  kind 
nsttft,  upon  the  particular  circuniftancea.  It  does  not  necefla* 
rily  follow  that,  becaofe  there  is  a  recapture,  thesefore  the 
I0&  ceafes  to  be  total.  If  the  voyage  be  fo  defeated,  as  not 
to  be  worth  the  further  purfuit }  if  tlie  falvage  be  h^K,  and 
the  other  ttfcekt  great }  or  if  the  underwriter  refafe  to  bear 
thefe  expenfts )  the  infured  may  abandon.  But  in  the  prefent 
cafe,  the  voyage  was  fo  far  from  being  loft,  that  it  had  only 
met  with  a  fliort  temporary  obftru£tion ;  the  ihxp  and  cargo  [  160  J 
were  both  entirely  fafe ;  the  expenfe  incurred  did  not  amount 
to  near  half  the  value  ^  and  upon  the  26ih  of  JuWi  when 
the  Ihip  w^  at  Plymouth,  and  the  offer  was  made  to  abandon, 
the  infurer- undertook  to  pay  all  charges  and  expcnfes,  to 
which  the  plaintiff  might  be  put  by  the  capture.  The  only 
argument  to  fhew  that  the  lofs  had  not  then  ceafed  to  be  to* 
tal,  was  built  upon  a  miftaken  fuppofition,  that  the  recaptor 
had  a  tight  to  demand  a  fale,  and  to  put  a  ftop  to  any  fur- 
ther profecution  of  the  voyage.  But  that  is  not  fo.  The 
property  returned  to  the  plaintiff,  pledged  to  the  recaptors 
for  one^ighth  of  the  value,  as  falvage  for  retaking  and  bring- 
ing  dse  ftip  into  an  Engltfl!)  port.  Upon  paying  this,  the 
owner  was  entitled  to  reftitution»  The  recaptor  had  nb  right 
to  fell  the  ihip.  If  they  differed  about  file  value,  the  Court 
of  Admiralty  would  have  ordered  a  commilfion  of  appraife- 
ment.  Jn  this  cafe,  it  was  the  intercft  of  the  owner  of  the 
ftiip,  the  owners  of  the  cargo,  and  the  recaptors,  that  (he 
(hould  forthwith  proceed  upon  hef  voyage  from  Plymouth  to 
London,  But  ha^  the  recaptor  oppofed  it,  or  affe£):ed  delay, 
the  Court  of  Admiralty  would  have  made  an  order  for  bring*, 
ing  her  immediately  to  Lwdon,  her  port  of  delivery,  upon 
reafonable  terms.  Therefore  it  is  moft  clear,  that  upon  the 
26th  day  of  Juney  the  (hip  had  fuftained  no  other  lofs,  by 
rcafon  of  the  capture,  than  a  fhort  temporary  obftru^^ion, 
and  a  charge  which  the  defendant  had  ofiered  to  pay  and 
fatisfy.    This  brings  the  whole  to  the  fourth  and  laft  point. 

.  Ilie  plaintiff's  demand  is  for  an  indemnity.    This  adion 
then  muft  be  founded  upon  the  nature  of  his  damnification^ 

as 
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CHAP,  as  it  really  i9f  at  tbe  time  the  afbtmi  is  brought.  It  is  repag- 
,  j^  .  nant,  upon  a  contra^^  of  indemnity,  to  recover  as  for  a  total 
lofS)  when  the  final  event  has  decidedi  that  the  damnification^ 
in  truths  i&  an  average,  or  perhaps  no  lofs  at  all.  Whatever 
undoes  the  damnification,  in  whole  or  in  part,  maft  operate 
upon  the  indemnity,  in  the  fame  degree.  It  is  a  contradic* 
tion  in  terms,  to  bring  an  a^on  for  indemnity,  when,  upon 
the  whole  event,  no  damage  has  been  fuftained.  This  re»- 
fon  b  fo  much  founded  in  fenfe,  and  the  nature  of  the  thing, 
that  the  common  law  of  England  adopts  it,  though  inclined 
to  ftri^efs.  The  tenant  is  obliged  to  indemnify  his  lord 
from  wafte ;  but  if  tjie  tenant  do,  or  fufier  wafte  to  be  done 
[   x6x  3    in  houfea^  yet  if  he  repair  before  any  a^ion  brought,  there 

C0.Litt.53.  ju  lies  no  %€tion  of  wafte  againft  him*  He  cannot,  however, 
plead  '^  mn  fecit  vaftum  :**  but  the  fpecial  matter.  The  fpecial 
matter  ihcws,  that  the  injury  being  repaired  before  the  a£ticm 
brought,  the  plaintiff  had  no  caufe  of  a£iion  ;  and,  whatever 
takes  ^way  the  caufe,  takes  aw^y  the  a£kion,  Suppofe  a 
furety  fued  to  judgment ;  and  afterwardSi  before  an  2iEk\on 
is  brought,  the  principal  pays  the  debt  and  cofts,  and  pro* 
cures  ^tisfaf^ion  to  be  acknowledged .  upon  record  :  the 
lurety  can  have  no  aftionfor  an  indemnity,  becaufe  he  is 
indemnified  before  any  a&ion  is  brought.  If  the  demand 
or  caufe  of  a^ion  does  not  fubfifl,  at  the  time  the  a£tion  is 
brought,  the  having  exifted  at  any  former  time  can  be  of  no 
sivail.  But  in  the  prefent  cafe,  die  notion  of  a  veiled  right 
in  the  plaintiff  to  fue  as  for  a  total  lofs,  before  the  recap- 
ture, is  fidlitious  only,  and  not  founded  in  truth*  For  the 
infured  is  not  obliged  to  abandon,  in  any  cafe  |  he  has  an 
dediion.  No  right  can  veft  as  for  a  total  lofs,  till  he  has 
made  that  elediion ;  he  cannot  ele£l,  before  advice  is  receiv- 
ed of  the  lofs ;  and  if  that  advice  (hew  the  peril  to  be  over, 
and  the  thing  in  fafety,  he  cannot  cUGt  at  all,  becaufe  he 
has  no  right  to  abandon  when  the  thing  is  fafe.  Wrkers 
upon  maritime  law-  are  apt  to  embarrafs  general  principks 
with  the  poCt;tve  regulations  of  their  own  country  :  but 
they  all  feem  to  agree,  that  if  the  thing  be  recovered  before 
the  money  is  paid,  the  infured  can  only  be  entitled  accord- 
ing to  the  final  event."    His  lordihip  here  cited  the  paffage 

HoecatNotio.  from  Roceus^  which  we  have  already  feen  at  the  beginning 
of  this  chapter,  and  then  proceeded  thus  : 

•*In 
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'•*  In  the  cafe  of  Spenar  v.  Franco^  though  upon  a  wager    CHAP. 
policy,  the  lofs  was  held  not  to  be  total,  after  the  return  of    ,     j^^    , 
the  fliip  Prince  Frederick  in  fafety ;    though  (he  had  hccn  videiiitc,c.4. 
feized  and  long  kept  by  the  king  of  Spahi  in  a  time  of  aAual  P*  75* 
wan      In  the  cafe  of  P^iev^  Fitzgerald^  thoi^gh   upon   a  Vide  poQ,  170. 
wager  policy,  the  majority  of  the  judges  and  the  houfe  of  ' 

lords  held  there  was  no  total  lofs,  the  (hip  having  been  re* 
ftored  before  the  expiration  of  the  ^oiir  months^  the  time 
for  which  flie  was  infured, 

*^  The  prefent  attempt  is  the  firft  that  ever  was  made,  to 
charge  the  inAirer  as  for  a  total  lofs,  upon  an  intereff  polxcy, 
after  the  thing  .was  recovered :  and  it  is  faid,  the  judgment 
in  the  cafe  of  Go/s  v.  Withers  gave  rife  to  it.  It  is  admitted| 
that  that  cafe  was  no  way  fimilar*  Before  that  a£^ion  was  f  fg^  1 
brought,  the  whole  (hip  arid  cargo  weve  literally  loft  \  at  the 
time  of  the  offer  to  abandon,  a  fourth  of  the  caigo  had  beeo 
thrown  overboard  }  the  voyage  was  entirely  loft  )  the  re* 
mainder  of  the  cargo  was  fifli  periihing,  an4  of  no  value  at 
Milford^Haveny  where  the  ihip  was  brought  in ;  the  (hip  ta 
ihattered,  as  to  want  great  and  expenfive  repairs ;  the  falvage 
was  one  half,  and  the  infurer  did  not  engage  to  be  at  any 
expenfe ;  it  did  not  appear  th^t  it  was  worth  while  to  tcf 
to  fave  any  thing :  and  the  recaptor,  though  entitled  to  one 
half,  as  well  as  the  owner  of  the  fhip  and  cargo^  left  the 
whole  to  perifl),  rather  than  be  at  any  further  trouble  or  t%m 
penfe.  But  it  is  faid,  though  the  cafe  was  entirely  different^ 
fome  part  of  the  reafoning  warranted  the  propofition  now 
inferred  by  the  plaintiff  from  it  The  great  principle  relied 
upon  was,  ^^  that  as  between  the  infurer  and  infured,  the 
*^  contra^  being  an  indemnity,  the  truth  of  the  fa&  ought 
^'  to  be  regarded ;  and  therefore  there  might  be  a  total  lofs 
'<  by  a  capture,  which  could  not  operate  as  a  change  of  prop^ 
''  erty ;  and  a  recapture  ihould  not  relate  by  fi£lion  (like  the 
^'  Roman  Jus  p^limistii)  as  if  the  capture  had  never  happef,* 
*'  cd,  uniefs  the  lofs  was  in  truth  recovered.**  This  reafoning 
proved  e  cQwoerp^  that  if  the  thing  in  truth  were  fafe,  no  ar« 
tificial  reafoning  (hall  be  allowed  to  fet  up  a  total  k^  The 
words  quoted  at  the  bar  were  certafaUy  ufed^  ^*  that  there  is 
'^  no  book,  ancient  pr  modern,!  which  does  not  fay,  that  in 
^'  cafe  of  the  Ihip  being  taken,  the  infured  may  demand  for 
^*  a  total  lofs,  and  abandon."  But  the  propofition  was  ap- 
plied to  the  fubje£l  matter,  and  is  certainly  true,  provided 

the 
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CH  A  P.  the  capture,  or  the  total  loTg  occaiioacd  thcrd>7»  eontirrae  to 
^  2^  fc  ^  ^^''■^  ^^  abandoning,  and  bringing  the  a£^n.  The  cafe 
then  before  the  court  did  not  make  it  neceflary  to  fpecify  all 
the  reftri&io&&  But  I^iU  read  to  you  verhaiim^  from  mj 
aocea  of  the  judgment  then  delivered^  what  was  faid,  to  pre- 
vent any  inference  being  drawn>  beyond  the  tafe  then  d^er* 
mined." 

Tide  ante,  p.        His  lordihip,  hairing  read  a  great  part  of  hi»  £Drmer  argo* 
'1^  ment  in  that  cafe,  went  on  in  this  way* 

From  this  mode  of  reafening,  it  did  by  no  meana  follow^ 
that  if  the  (hip  and  cargo  had,  by  the  recapture,  been  brought 
fafe  to  the  port  of  delivery,  without  having  fuftained  any 
damage  at  aU,  that  the  infured  might  abandon*  But,  without 
t  '^  3  dwelling  lobger  upon  principles  or  authorities,  the  confe* 
i|aextdes.  of  the  preCmt  queftton  are  decifive*  It  is  impoiIi« 
Ue  that  any  inan  ftould  defire  to  abandcm  in  a  cafe  circum- 
ftancdd  like  the  prefent,  but  for  one  of  two  reafons,  nanaeiy^ 
cither  becaufe  he  has  over^valued,  or  becaufe  the  maiktet  I^ 
fdletkbdow  the  original  price.  The  only  realbna>  that  can 
make,  it  the  intereft  of  the  party  to  defirei  are  condufive 
againft  allowii^  it*  It  is  unjuft  to  turn  the  hh  of  the  mar- 
ket upon  the  infiirer,  who  has  no  concern  in  it,  and  could 
never  gain  by  the  rife.  And  an  over-*valaation  h  contrary 
to  the  general  policy  of  the  marine  law  ;  contrary  to  the  fpir-* 
it  of  the  ad  of  i^Geo.  IL  a  temptation  to  fraud,  and  a  great 
abufe :  therefore  no  man  fhould  be  allowed  to  avail  himfelf  of 
having  over-valued.  If  the  valuation  be  true,  the  plaintiff  is 
indemnified,  by  being  paid  the  charge  he  was  put  to  by  the 
capture*  If  he  has  overvalued,  he  will  be  a  gainer,  if  he  be 
permitted  to  abandon  :  and  he  can  oiily  defire  it,  becaufe  he 
has  over-valued.  This  was  avowed  upon  the  firft  argument : 
and  that  very  reafbn  is  cooclufive  againft  its  being  allowed. 
The  infurer,  by  the  marine  law,  ought  never  to  pay  lefs,  upon 
a  contra^  of  indemnity,  than  the  value  of  the  lofs :  and  the 
infured  ought  never  to  gain  more.  Therefore,  if  there  were 
occafion  to  refort  to  that  argument,  the  confequence  of  the 
determmation  would  alone  be  fufficient  upon  the  prefent  oc- 
cafion. But  upon  principles,  this  a£^ion  could  not  be  main- 
tained as  for  a  total  lofs,  if  the  queftion  weir  to  be  judged  by 

the 
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Ac ixiStdt  ruksmf  commoniaw?  much  le&  (oai  itbefup*  CBAft. 
ported  for  a  total  lofs,  as  the  queftion  ought  to  be^decided^  by  ^  P^  , 
the  large  principles  of  the  marine  law,  according  to  the  fub* 
ftantial  intent  of  the  contract  and  t!ia  real  truth  of  the 
cafe.  If  the  queftion  is  tadepend  upon  the  fad,  every  man 
can  judge  of  the  nature  of  the  Io(s^  before  the  money  is  paid« 
But  if  it  is  to  depend  upon  fpecuUtive  refinements!  fnom  the 
law  of  nations,  or  the  Rovyin  jus  ppjtiiminii,  concerning  the 
change  or  revefting  of  property,  no  wonder  that  merchants 
arc  in  the  dark,  when  do&ors  have  difiered  upon  the  fobjedi 
from  the  beginning,  and  are  not  yet  agreed*  To  obviate  too 
large  an  inference  being  drawn  from  this  determination,  i 
defire  it  may  be  underftood,  that  the  point  here  determined 
b,  '^  that  the  plaintiff,  upon  a  policy,  can  only  recover  an  in* 
^  demnity,  according  to  the  nature  of  his  cafe  at  the  time  ' 
^  of  the  iJBttxm  brought,  oir  (at  moft)  at  the  time  of  his  ,  [ 

^'  ofier  to  abandon."    We  give  no  opinion  how  it  wonU  b^     £  id4  3  • 
in  cafe  the  .(Up  or  goods  were  leftored  in*faiety,  between 
theofier  to  abandon,  aiui  theaflion  biought;  ot  between    .  '1 

the  commencement  of  the  aSion^  and  the  verdid.  And 
particularly  I  defire,  that  no  inference  may  be  draum,  **  that 
<^  in  cafe  the  (hip  or  goods  (hoold  be  reftored  after  th^  money 
'*  paid  as  for  a  total  lofs,  the  infurer  could  compel  the  inr 
^*  fnred  40  refund  the  money,  and  to  take  the  (hip  or  goods  /^ 
(hat  cafe  is -totally  different  from  the  prefent,  and  depends^ 
throughout,  upon  different  reafons  and  principles.  Here 
the  event  had  fixed  the  lofs  to  be  an  average  only,  before 
the  a&iqn  btought  $  before  the  offer  to  abandon ;  and  he- 
fore  the  plaintiff  had  notice  of  any  accident ;  confequently 
before  he  could  m;^ke  an  ele^ion.  We  are  therefore  of 
opinion,  that  he  cannot  rocover  for  a  total,  bat  for  a  par- 
tial lofs  only ;  the  quantity  of  which  has  been  eftimated 
by  the  jury  at  ten  poimds  per  ant* 

But  although  the  court  did  not  choofe  unnecefiarily  to  de« 

cide,  whether  after  payment  as  for  a  total  lofs,  the  under* 

writer  could  oblige  the-  infure4  to  refund,  if  it  fliCQiid  after* 

Mrards  prove  to  be  but  partial :  yet  in  the  year   tf66  thif 

very  queftion  came  before  them.     It  arofis  m  the  oaiGs  of  Da  Dt  Coib  t. 

Cdfia  V.  Firtbf  which  wa»  cited  at  large  iti  the  preccdinff  ^'^^'    4Bu«v 
tT  ji_  i^ijt  \  r  t  1966.    Vide 

chapter;  and  the  court  held,  that  as  there  waa  a  felemn  ante, e. 6. p. 

»  «••.'•--  -^baadiOiwtnent^  ^'^' 
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CHAP,  abaitdohment^  and  the  moDcy  tiras  paid»  atui  as  there  was  aU 

,   J^    ^    fo  an  agreement  that  the  iafurers  fliouid  be  content  with 

fuch  lalvage  as  the  fum  infured  bore  to  the  whole  intereft, 

the  infured.  fiiould  nor  be  obliged  to  refiind>  but  the  infucer 

(hould.  ftaiid  in  his  place  for  tfa&  isdvage. 

« 

It  has  been,  already  faid,  and  fxom  the  preceding  cafes  it 
feems  to  be  a  neceflary  inference,  that  in  order  to  entitle 
•  the  owner  to  abandon,  there  fnuft,  at  ibme  period  or  other 
of  the  ToyagC)  have  been  a  total  iofs  ^  for  he  eaimot  be  al» 
lowed  to  turn  a  partial  into  a  tctfal  Iofs.  There  was,  how- 
ever,  a  modem  cafe,  in  which  this  was  the  fingle  point  to 
be  determined* 

Ctsalct  ana  It  W2S  an  a£lion  oil  a  policy  of  infurance  upon  the  fliip 
I  Term  Rep.  *  FrieniJInp^  from  Wyburgh  to  Lynn^  fubfcribed  by  the  de- 
p.  187.  fendant  for  looA  at  two  guineas /<r  r^n/«    The  defendant 

{deaded  a  tender,  and  paid  48/.  into  court«  The  caufe  was 
[  S65  3  tried  at  GuiUbirilf  before  Mr«  Juilice  BuUer^  when  a  cafe 
tiras  referved  for  the  opinion  of  the  courts  ftating  that  the 
iamaga  fufiaifud  by  the  Jbip  in  the  voyage  infuredj  did  mi 
exceed  48/.  per  cent*  which  fam  the  defendant  had  paid  in- 
to court,  upon  pleading  in  the  a£lion.  That  when  the 
(hip  arrived  at  the  port  of  Lynn^  (he  was  not  worth  repair- 
ing. The  queftion  for  the  opinion  of  the  court  vras,  wheth* 
er  the  plaintiffs  had  a  right  to  absmdom 

This  cafe  came  on  to  be  argued  when  lMrAMansfieU'W99 
abfent. 

Mr.  Juftice  Wlilei.'^*^  The  queftion  is,  whether,  under 
thefe  circumftances,  the  plaintiffs  had  a  right  to  abandon  ^ 
or,  in  other  words,  whether  they  can  turn  a  partial  into  a 
total  Iofs.  The  finding  of  the  jury  in  this  cafe  determines 
the  queftion,  becaufe  it  is  exprefsly  foubd  that  the  damage 
did  not  eiceed  48/.  per  cent.  The  cafe  then  ftates,  that  the 
ihip  was  not  worth  repairing,  but  no  mention  is  made  of 
what  WIS  her  real  worth  i  fo  that  the  remaining  materials  of 
the  (hip,  if  fold,  may  make  up  the  difference  between  48/. 
and  looA  per  cent.  There  has  been  no  Iofs  either  of  the 
(hip  or  of  the  voyage ;  but,  being  an  old  (hip,  (he  fufiered  (b 
muchy  tfa^jt  (he  was  not  worth  repairing.     I  cannot  now  de* 

tirmine 
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tennine  that  dien  was  a  total  lofs,  when  the  jui7laTe  already   CHAP. 
iaid,  that  there  wi$  only  a  lofft  of  48/.  per  cent*     As  to  the         ^' 
cafe  cited  of  Band  r.  Hunter^  this  queftion  never  occurred  in 
it.    The  a6lioa  was  brought  upon  the  homeward-bound 
policy  \  and  it  was  fuffident  to  fay,  that  that  poHcy  never 
atucned,  for  the  (hip  had  received  her  death's  wound,  in  her 
outward-bound  voyage.     In  the  cafe  of  MilUs  v.  Fletcher^  vide  fapra,  p, 
a  total  end  was  put  to  the  voyage.    In  the  other  cafes^  the  '^^ 
queilions  arofe  upon  lofles  which  had  happened  during  the 
fieveral  voyages  \  here  the  voyage  has  been  performed,  and 
the  ihip  is  arrived ;  and  after  the  jury  have  found  that  the 
damage  fuibdned  did  not  amount  to  more  than  4i%L  per  ani. 
.the  court  are  precluded  from  iaying  it  is  a  total  lofs." 

r 

Mr.  Juftice  AJbhurfi.^-^^^  The  fads  found  in  this  cafe  pre- 
dude  any  queilion,  whether  this  can  be  conftrued  to  be  a 
total  toft.*  If  the  infurers  /hould  be  held  liable  here,  it 
would  be  making  them-  infure  the  goodnefs  of  the  (hip ;  and 
if  the  owners  can  recover  as  for  a  total  lofs  in  this  cafe,  they  C  ^^  3 
might  equally  have  recovered  on  account  of  the  bad  condi* 
tion  of  the  veflel,  though  (he  had  not  received  much  damage 
ut  fea.  It  is  not  ftated  that  the  (hip  received  her  death's 
wound  in  the  courfe  of  her  voyage.  When  (he  came  into 
port  it  was  found  (he  was  not  worth  repairing  ;  but  mn  cwfiat 
if  file  -had  not  received  any  damage  during  the  voyage,  (he 
would  have  been  worth  repairing.  And,  though  the  veflel 
was  not  in  a  found  Rate,  yet  Oie  had  arrived  in  fafety 
.'twenty-four  hours  \  anjl  the  jury  having  eia£Uy  de(ined 
what  degree  of  damage  (he  had  fuftained,  we  cannot  fay 
thas  the  plaintiff  ought  to  recover  any  more.'' 

Mr.  Juftice  Buller. — <<  Nothing  can  be  better  eftablUhed 
than  that  die  owner  of  a  (hip  can  only  abandon  in  cafe  of  a 
total  lofs.  The  cafes  which  have  been  cited  went  upon  that 
ground.  In  the  oafe  of  Jenktnt  v.  Mackenzie^  though  the 
ihip  was  brought  into  port,  yet  the  capture,  as  between  the 
afiiirer  and  affured,  was  a  total  lofs.  But  there  %s  no  injtance 
where  the  •nvner  can  abandon^  unlefs  at  fime  perhd  or  other  of  the 
voyage  there  has  hen  a  total  hfs.  No  fuch  event  has  happen- 
ed here ;  for  the  jury  have  exprefsly  found,  that  the  lofs 
amoumed  only  to.  4^.  per  ceht.    Even  allowing  total  U/s  to 

be 
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be  a  trrhnirai  espreffiooy  ytt  the  ai«mier»  in  wUck  d^ 
piaiotiff's  connfel  has  (Utcd  it|  is  rather  too  hcoad* .  It  hat 
been  £udy  that  the  iafttraoce  I9uft  be  taken  to  be  on  the  fliip 
as  well  as  oa  the  voyage ;  but  the  true  way  of  conlidering  it 
i$  this ;  it  if  an  infuraace  m.  thfjlrififie  the  vojage.  If  either 
the  ihip^  or  the  voyage  be  lpft»  that  is  a  total  lofs ;  but  here 
'Vi4ii  fi»prv  neither  is  loft.  Tlie  cafe  oiHamilton  v.  MtnJes  is  decifive/' 
Judgment  for  defendant* 

Furneauz  v.         In  another  cafei  an  ai£Uon  was  brought  on  a  ppliey  of  in* 
Btadlcy.  furance  on  the  Prince  qf  Wales^  in  port  or  at  £ea»  for  fix 

hl  monthsi  from  the  i8th  July^  1777.     The  mip  in  queftioa 

was  in  government  fcrvice»  bound  from  Cork  to  j^atft^  She 
arrived  there,  but  the  feafon  being  too  far  advanced  before 
file  wa«  reaily  tP  return,,  (he  was  removed  into  the  bafon  : 
hutj  on  the  19th  Nwemier,  fiif  was  driven  from  thence  by 
n  field  of  ice,  and^  damaged  Igf  gunning  on  the  rodti^  The 
cofi^on  of  the.ihip  could  not  be  fgamincd  tiU  JjfrU  fc^ 
)owbg»  after  the  expiration  of  the  policy*  She  was  theot 
h^wevQT,  found  to  be  bulged  and  much  injuriedf  bnt  not 
[  167  1  thought  irreparably  fo*  In  the  pcogrels  of  the  rqmii^  di& 
culties  arofe  for  want  of  naaterials  s  »ud  the  captain,  after 
confulting  the  merchants  and  agents  in  the  OQuntry,  ((M  bat. 
An  account  was  made  up,  charging  the  tnfurers  with  tfap 
whole  amount,  and  crediting  them  with  the  fuma  £ar  which 
the  (hip  fold»  as  falvage. 

Lord  Mansfield^  at  the  trial,  faid-^^'  The  great  point  in 
the  caufe  is,  whether  this  is  a  total  lofs  by  this  accident.  It 
is  a  new  queilion;  upon  which  I  ihali  re&rve  a  cafe  fos  the 
opinion  of  the  court.''  After  argument  by  counfel  on  both 
fides,  hid  Lordihip  faid,  the  juftice  of  the  cafe  foamed  to  he> 
that  the  bfs  in  November  (hould  be  taj^en  as  an  mjtmge^  not 
a  total  one  ^  and  that  the.  whole  court  were  of  opinion,  that 
the  fhip  (hould  be  confidered  as  damaged  on  the  xpth  of  Nth 
vemher^  but  not  totally  loft. 

M«Mafters  r.        In  a  fubfequent  cale  before  Lord  Kemym^  at  i^  primes 

^n°*'«'^G  H  *  ^^  ^*'  ^^^  ^^  ^  ^^^^  ^^  ^  P^^^^y  ^^^-^  fmmtix,  wheee 
after  Mich.  35  the  (hip  had  been  captured  and  carried  into  Chmrkjhwn^  f|»U 

^^*s^  c^cs  at  ''^  ^^  captors,  and  purchafed  by  the  captain  for  account  of 

K^.  a37.  S.  C  the 
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the  original  owners,  that  this  wa$  only  to  be  confidered  as  a  CHAP., 
partial  lofsj  and  that  the  owners  could  not  abandon.  Lord  ^^' 
Kenyan  being  of  opinion  that  the  captain  was  agent  for  the 
owners,  recovering  the  vefiel  upon  their  account,  and  paying 
a  kind  of  falvage,  the  amount  of  which  would  be  the  lofs  fuf-i 
tained,  and  which  only  conftituted  an  average  lofs.  His 
lordihip,  however,  admitted,  that  when  the  fhip  had  been 
captured  and  carried  into  port  in  the  enemy's  pofieiEon,  the 
aflured  at  that  period  might  have  abandoned.  But  not  hav« 
ing  done  fo  till  the  veflel  was  recovered,  they  could  npw  onr 
ly  go  for  an  average  lofs* 

Thefe  cafes,  and  the  judgments  upon  them,  have  been  cited 
at  length,  becaufe  the  principles  of  abandonment  are  fo  clearly 
and  accurately  defined,  and  are  fo  aptly  iUuftrated  by  refer- 
ring them  to  the  particular  circumilances  arifing  in  thofe 
caufes,  that  it  would  be  abfurd  to  infifl  more  upon  the  fub- 
ytOi  \  as  the  reader  mull  from  them  be  able  to  collet  ev^ry 
thing  relative  to  abandonment.  Nor  let  it  be  objected,  that 
thofe  were  almoft  all  cafes  of  abandonment  after  a  capture  ; 
for  many  of  the  rules  there  laid  down  were  general  in  their 
nature,  comprehending  cafes  of  wreck,  and  detention,  muta^ 
its  mutandis,  as  weir  as  thofe  of  capture.  This  will  be  beft 
explained,  by  putting  two  poflible  cafes. 

Suppofe  a  neutral  (hip  is  arrefted,  and  detained  by  a  for-  a  Burr.  696. 
eign  prince  by  an  embargo,  the  owner  immediately,  upon 
hearing  of  this  accident,  would  have  a  right  to  abandon  ;  ft^ 

becaufe  no  man  is  bound  to  wait  the  event  of  an  embargo*  '^' 

But  if  the  fame  (hip,  that  brings  the  account  of  the  embargo, 
ihould  alfo  inform  him  that  the  embargo  was  taken  off,  that 
the  (hip  had  only  been  detained  two  or  three  days,  that  very 
trifling  or  no  damage  had  arifen,  then  it  is  impoi&ble  to  fay 
that  the  merchant  may  abandon ;  becaufe,  as  we  have  feen, 
it  is  a  principle  of  good  fenfe,  that  a  man  cannot  make  his 
ele£^ion,  whether  he  will  abandon  or  not,  till  he  receive  ad*  3  sorr.  lazx. 
vice  of  the  lois ;  and  if  by  the  fame  conveyance,  it  appear 
that  (he  peril  is  over,  and  the  thing  infured  is  in  fafety,  he 
has  loft  his  eledioa  entirely  $  becaufe  he  has,,  and  can  have 
no  right  t»  iii^Mubn  when  his  property  it  &£c. 

The 
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CHAP.  The  fame  principle  governs  in  the  cafe  of  wreck ;  for  let 
y^j^L  ^  us  fuppofc  a  trunk  of  bullion,  as  in  the  cafe  of  Da  Cofim  v. 
4  Burr.  igU.  firth^  to  bc  the  property  infured;  and  that  the  (hip  being 
wrecked^  this  trunk  of  courfe  goes  to,  the  bottom  ;  the  own- 
er would  inilantly  be  entitled  to  abandon  to  the  underwriter, 
and  to  call  upon  him  to  contribute,  as  in  cafe  of  a  total  lofs. 
But  if  it  Ihould  fo  happen,  that  before  the  a£tion  was  brought 
or  before  the  ofi^er  was  made  to  abandon^  the  bullion  fhould 
be  recovered,  and  reftorcd  to  the  owner,  at  the  place  of  def- 
tination,  upon  paying  a  moderate^ falvage ;  in  that  cafe,  it 
would  fall  within  the  rule  of  Hutmlton  v.  Mendes ;  and  the 
aiTured  would  only  be  entitled  to  recover  an  'indemnity,  ac- 
cording to  the  nature  of  his  cafe,  at  the  time  when  the  ac- 
tion was  brought ;  confcqucutly  he  would  not  be  allowed  to 
abandon. 

JVTanning  v.  But  it  has  been  fettled  alfo  by  a  folemn  decifion  of  the 

>Jcwnham,        coMTt  of  Kifif/'s  Bench,  in  what  cafes  a  lofs  (hall  be  deemed 

Tnil.2aGco.III.        .  ,^  .11  .irir  ai- 

to  be  total,  after  an  accident  by  penis  of  the  lea.  A  policy 
was  effected  in  London  upon  the  ihrp  Grace,  her  ^*  cargo  and 
^^freighty  at  and  from  Tortola  to  London,  warranted  to  depart 
•*  ^n  or  before  the  firft  of  Augvfi  1781.  The  fliip  valued  at 
**  2,470/.  the  freight  at  2,2^0/.  and  the  cargo  at  11,460/. 
"  At  a  premium  of  25  guineas  per  cent,  to  return  10  per  cent 
**  if  fhe  depart  the  Tf^e/l  Indies  with  convoy  for  England  and 
•*  arrives."  At  the  head  of  the  fubfcriptiohs  is  the  follow- 
ing declaration,  viz.  on  Jhip,  freight,  and  goods,  warranted  free 
J^  of  particular  average.     This  (hip,  with  her  cargo,  was  a  Dutch 

\^  prize  taken  by  a  privateer  of  Tortola,  and  was  there  condem- 

ned ;  during  the  whole  of  her  ftay  at  Tortola,  (four  or  five 
months)  (he  was  never  unloaded.  On  the  firft  of  Augufi 
the  whole  fleet  of  merchantmen  got  under  way,  under  the 
convoy  of  the  Cychps^  is^c.  but  not  being  able  to  get  clear  of 
.  the  iflands  that  day,  tjiey  caft  anchor  during  the  night,  and 
the  next  day  got  clear  of  the  iflands.  About  10  o'clock  on 
the  ad  of  Augufi,  feveral  fqualls  of  wind  arofe,  which  occa- 
fioned  the  (hip  to  ftrain  and  make  water  fo  faft,  that  the 
crew  were  obliged  to  work  both  pumps ;  and,  on  the«third^ 
the  captain  made  a  fignal  of  diftrefs :  in  confequence  of 
which,  (he  was  obliged  to  return  toi'ortotai  und^  prote£Uon 

of 
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of  one  of  his  majefty's  fliips.  TKe  captain  made  his  proteft,  c  H  A  E» 
and  a  furvcy  was  had,'  by  which  the  fl^ip  was  declared  una-  j^  . 
,  ble  to  proceed  to  fea  with  her  cargo,  and  that  fh&  could  not 
be  repaired  in  any  of  the  Englijb  iflandd  in  the  Wcfl  Indies : 
and  that  many  of  the  fugars  in  the  bilge  and  lower  tier  were 
waflied  out,  and  fevcral  of  the  calks  .broke  and  in  bad  order. 
The  (hip  and  the  whole  of  the  cargo  were  fold  accordingly, 
at  Torto/a.  The  afliired  claim  a  total  lofs  of  fliip,  cargQ»  and 
freight,  which  the  jury  thought  right,  and  found  according-* 
ly.  A  motion  was  made  for  a  new  trial,  which  upon  full 
conGderation  was  refufed. 

'  Lord  Mansfield^  after  ftating  the  evidence,  and  that  his 

prejudices  at  the  trial  were  in  favour  of  the  underwriters, 
proceeded  thus  :  ^^  but  notwithftanding  this  inclination  of  my 
opinion,  upon  full  conGderation  we  think  the  jury  have  done 
right.  If  by  a  peril  infured,  the  voyage  is  loft,  it  is  a  total 
lofs ;  otherwife  not.  .  In  this  cafe  the  (hip  has  an  irreparable 
hurt  within  the  policy ;  this  drives  her  back  to  3Vi^,  and 
there  is  no  (hip  to  be  had  there,  which  could  take  the  whole 
cargo  on  board.  There  were  only  two  (hips  at  Torula^  and 
both  could  not  take  in  the  cargo.  To  (hew  how  completely 
the  voyage  was  loft,  and  that  no  (hip  could  be  got,  the  afTured 
have  not  been  able  to  fend  that  part  of  the  goods,  which  they 
purchaied,  forward  to  Lmdm*  It  is  admitted  there  was  a 
total  lofs  on  the  freight,  becaufe  the  (hip  could  not  perform 
the  voyage*  The  fame  argument  applies  to  the  (hip  and 
cargo.  It  is  a  contradl  of  indemnity ;  and  the  infurance  is 
that  the  fliip  (hall  come  to  London.  Upon  turning  it  in  every 
view,  we  are  of  opinion  that  the  voyage  was  totally  loft,  and 
that  is  the  ground  of  our  determination.**  The  rule,  waa 
difcharged. 

From  what  was  faid  in  a  former  chapter,  and  from  the  ^^^V'^% 
cafes  juft  recited,  it  will  appear,  .that  in  wager  policies  it 
was  uiual  to  fet  up  a  total  lofs  between  third  perfons,  for 
the  purpofe  of  their  wager,  though  in  fa£t  the  (hip  was  fafe, 
and  reftored  to  the  owner.  But  in  fome  of  thefe  cafes^  the 
lofs  was  held  not  to  be  total ;  and  as  in  moft  of  them  gen^ 
eral  verdicts  were  given,  and  no  report  of  the  judge's  diree^ 

T  ^'  tion 
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CHAP,  tion  is  to  be  found,  it  is  now  impoffible  to  determine  upon 
jX^  J  what  grounds  the  deciilons  turned.  As  has  been  truly  faid» 
however,  thefe  queftions  never  can  arife  again,  becaufe  they 
originated  from  wager  policies,  which  aire  now  prohibited  by 
law.  But  as  the  cafe  of  PoU  r.  Fitzgerald  was  one  of  thofe, 
in  which  the  majority  of  judges,  and  the  Houfe  of  Lords 
held,  that  though  the  (hip  might  be  deemed  loft,  for  a  time ; 
yet  as  ihe  was^  afterwards  recovered,  the  event  of  a  total  loft 
had  not  finally  happened,  according  to  the  conftruAion  of 
the  wager  ^  and  as  it  has  frequently  occurred  in  the  courfe 
of  our  inquiries,  it  may  be  proper  to  give  a  fiiort  account  of 
it  in  this  place. 

Fitzgerald  ▼.  It  was  an  a£lion  on  a  policy  of  infurance  on  the  (hip  Gom^ 
^B^'  '  P  xfi^*^  privateer,  at  and  from  Jamaica^  to  any  ports  and  places 
Cafes,  131.  where  and  whatfocver,  at  fea  or  ihore,  a  cruifing  from  place 
to  place,  for  and  during  the^term  and  fpace  of  four  calendar 
months ;  the  (hip  was  valued  at  I3000A  Amthout  further  «^ 
county  and  free  iirom  average.  The  defendant  in  1 744,  had 
£abfcribed  100/.  and  the  plaintiff  declared  for  a  totsd  lofs  ol 
&e  voyage  by  a  mutiny  of  the  men. 

The  caufe  came  on  to  be  tried  at  Guildhall  before  the  Lord 

Chief  Juftice  Lee^  when  a  fpecial  verdid  was  found,  (tating, 

That  the  defendant  had  fubfcribed  the  policy,  ftated  in  the 

declaration:  that  the  Goodfelhw  wa«  an  Engli/b  privateer, 

duly  commiflioned  ;    was  fafe  at  Jamaica  on  the  14th  of 

June  1744,  and  Tailed  from  thence  the  fame  day :  that  on 

.  the  loth  of  July  X744,  (he  took  a  French  prize  of  the  value 

of  4,200 /•  fterling :  that  afterwards  the  faid  (hip  was  failing 

on  her  cruife,  for  a  |)ort  or  place  called  the  River  of  Dogs^ 

to  fetch  watef  ^  and  while  (he  was  fo  failing  towards  the 

River  of  Dogs i  and  within  the  four  months  mentioned  in  the 

policy,  the  crew  mutinied  againft  the  captain  and  his  officers  ; 

and  by  force  carried  the  faid  (hip  againft  the  will  of  the  cap* 

tain  and  officers,  who  could  not  refift,  to  Jamaica :  and  be* 

fore  her  arrival  there,  caufelefsly,  again(t  the  confent  of  the 

(aid  captain,  feized  the  boat,  fire-arms,  and  cutlafles,  carried 

off  the  fame,  and  deferted  the  privateer,  by  which  the  voyage 

and  cruife  were  totally  prevented  and  loft  for  the  remain* 

der  of  the  four  months  :  that  the  (hip  arrived  at  Jammca^ 

and 
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and  was  there  in  good  fafety  at  and  after  the  end  of  the  four    CHAP* 
months ;  but  was  prevented  by  the  mutiny  and  defertion,from    ^^}rl^^ 
farther  purfutng  her  cruife  :  that  the  perfon  infured  had  ia* 
tereit  in  the  (hip  to  the  amount  of  the  fum  infured* 

This  cafe  was  argued  in  the  King^s  Bench^  and  judgment 
was  given  for  the  plaintiff.     Upon  a  writ  of  error>  the  Court 
of  Exchequer  Chamber  unammoufly  reverfed  that  judgment. 
The  Houfe  of  Lords  afterwards  confirmed  the  judgment  of  le* 
verfal»  being  of  opinion,  with  the  majority  of  the  judges,  that 
the  tnfurer,  being,  by  the  terms  of  the  policy,  free  from  all 
average,  the  plaintlflF  could  not  be  enititled  to  recover,  but  in 
cafe  of  a  total  lofs  ;  and  the  ihip  being  found,  by  the  fpccial 
verdid,  to  be  in  good  fafety,  at  her  proper  port,  at  and  after 
the  end  of  the  four  months,  for  which  the  infurance  was 
made,  there  could  be  no  lofs.    The  counfel  for  the  plaintiff 
cited  many  cafes,  in  which  the  plaintiffs  had  judgment  for  a  to-  Vide  ante,  c.4. 
tal  lofs,  although  the  (hips  remained  in  being ;  moft  of  which  P*  ^^'  *  ^""' 
have  already  been  referred  to  in  the  chapter  upon  capture. 
But  tfaofe  cafes  were  abfolutely  denied  by  the  other  fide ;  or, 
if  admitted  at  all,  it  was  infifted,  that  they  made  for  the  de- 
fendant.   This  circjomftance,  among  many  others,  ftated  i«  g^e  the  Intro* 
the  introdudion  of  this  work,  fervcs  to  evince  the  great  fu-  <*»^<»  fub 
periority  which  the  modem  pra£lice  of  our  courts,  in  mat- 
ters of  infurance^  has  over  the  ancient. 

a  , 

In  many  of  the  maritime  countries  on  the  continent  of  Eu^ 
svpcy  tlie  time,  within  which  the  abandonment  muft  be  madct 
is  fixed  by  pofitive  regulation.    Thus  in  France^it  is  ordained,  Crd.  of  Lew. 
that  all  ceffions  or  abandonments,  as  well  as  demands  in  virtue  *^-  '**•  '"^r* 

gncc>  art*  4S> 

of  the  policy,  ihall  be  made  as  follows :  In  fix  weeks,  for  lofle^ 
happening  on  the  coafts  of  the  country,  where  the  infurance 
was  made  :  in  three  months,  in  other  provinces  of  our  king- 
dom :  in  four  months,  on  the  coaft  of  Holland^  Flanders^  and 
England :  in  a  year,  in  Spaifiy  Italj^  Portugal^  Bariary,  Muji 
covyy  Norway  ;  and  in  t^o  years,  for  the  coaft  of  America^ 
the  Brajihy  Guiniea,  and  other  diftant  countries.  When  thefc 
terms  are  elapfed,  the  demands  of  the  affured  (hall  not  after- 
wards be  admitted.  In  cafes  of  detention,  the  fame  ordinance 
provides,  that  the  abandonment  (hall  not  be  made  before  (ix 

monthSf 
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CHAP,  months,  if  it  happen  in  Europgy  or  Barhary.     If  in  a  more 

,    _l^    ,  diftant  country,  in  a  year ;  both  to  commence  from  the  day  of 

Art  40.  the  notifying  this  detention  to  the  infurcrs.     A  (imilar  regula- 

%  Mag.  4x6.  tion  to  that  laft  mentioned  is  to  be  found  irf  the  ordinances  of 

In  the  law  ofEnglandAM  htcly  we  had  no  limitation  of  time, 
with  refpe<%  to  abandonment,  at  leaft  that  I  was  able  to  find  r 
iand  I  believe  that  none  fuch  exifted.  But  from  what  has  been 
laid  in  the  preceding  part  of  this  chapter,  it  would  appear,  that 
the  infured  has  a  right  to  call  upon  the  underwriter  for  a  total 
Icfs,  ^nd  of  covrfe  to  abandon,  as  foon  as  he  hears  of-fuch  a  ca- 
lamity having  happened, his  claim  to  an  indemnity  not  beingat 
all  fufpcnded  by  the  chance  of  a  future  recovery  ofpart'of  the 
property  loft  :  becaufe,  by  the  abandonment,  that  chance  de- 
volves upon  the  underwriter ;  by  which  means  the  intention 
of  the  contrafting  parties  is  fully  anfwered,  and  complete 
juftice  is  donCf- 

MitehcUv.  In  a  modern  deciCon  it  has  been  held  by  the  court  of  iTf /If  V 

Rep? 608.  Bencij  that  as  foon  as  the  infured  receive  accounts  of  fuch  a 
' '  lois  as  entitles  them  to  abandon,  they  muft,  in  the  firft  inftance, 
make  their  cleftion  whetlier  they  will  abandon  or  not :  and  if 
they  abandon,  they  muft  give  the  tmderwritcrs  notice  in  a  rea- 
fonable  time,  otherwife  they  waive  their  right  to  abandon,  and 
can  never  afterwards  recover  for  a  total  lofs.  This  determi- 
nation was  certainly  equitable  and  juft  j  for  otherwife  it  was  im- 
poflible  to  fey,  at  what  time  the  refponfibility  of  the  under^Titcr 
'  '^  was  td  encljthey  would  be  liable  to  be  called  iipon  to  contribute 
at  any  indefinite  period,  and  a  great  deal  of  uncertainty  would 
be  introduced  iitto  this  fyftem  of  few,* 

In  a  ftill  more  recenl  cafe,  the  dofirine  laid  down  by  the 
court  in  Mitchel  v.  Edie^  as  to  the  obligation  upon  the  afiured 
to  make  his  election,  whether  he  will  abandon  or  not,  was 
adopted  and  confirmed, 

AHwood  ▼.  Cafe  on  a  policy  of  a/Turance  on  linen  on  board  the  ^/»^ 

%j     iv  11  ' 

Guildhall'  Sit-   p^^^^^^^9  ^^  *"^  ixovc\  London  to  Jamaica, 
ting*  in  B.  JL 

m^,  ^It^^'      The^w/)6/Vri/^'  was  taken  by  a  Fremh  privateer  within  aiew 
leagues  of  Jamaica*     Part  of  the  property  infured  was  plun- 
dered 
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dered  and  taken  out  of  the  iliip.  The  captain,  boatfwain,  CHAP. 
and  all  but  feven  men,  were  taken  out  of  her :  a  fortnight  ^  J^^ 
after  flic  was  captured,  as  the  captors  were  making  their 
way  to  America  ;  the  fliip  with  the  remainder  of  her  cargo 
was  retaken  by  an  Englijb  frigate,  and  taken  under  a  prize 
mafter  to  Antigua.  The  fliip  and  cargo  were  both  fold  un- 
der a  decree  of  the  Vice  Admiralty  Court  of  Antigua^  by, a 
prize  agent,  who  received  the  proceeds,  and  "was  to  pay 
them  over  to  the  concerned,  upon  payment  of  one  eighth 
falvage  purfuant  to  the  laft  prize  a£l. 

The  capture  and  recapture  were  entered  at  Lhyfs^  on  the 
15th  of  Fehrtuiryy  1795  ;  but  it  was  not  known  where  the 
(hip  was  carried  till  the  30th  of  March ^  when  a  letter  was 
received  at  Uoyd^it  addrefTed  to  the  owners  and  freighters 
and  underwriters  on  (hip  Ampbitrite  and  cargo,  from  the 
judge  of  the  Vice  Adnvraky  Court  of  Antigua^  informing 
them  of  the  arrival  and  fale  of  (hip  and  cargo  under  a  de- 
cree of  the  court,  and  defirtng  to  have  fome  agent  appoint- 
ed to  remit  the  proceeds  to  England.  Powers  of  attorney 
were  fent  out  in  April  by  the  afTured  for  this  purpofe  ;  and 
the  proceeds  were  defired  to  be  remitted  to  the  banking* 
houfe  of  Smithy  Payne,  and  Smitbf  one  of  which  gentlemen 
was  agent  to  the  afiured.  The  defendant  was  acquainted 
in  April  of  the  lofs,  but  no  abandonment  was  proved  to  have 
been  made  till  Auguft,  near  four  months  after  Mr.  Payne^ 
who  was  the  plaintifPs  agent,  had  fent  out  the  power  of  at* 
torney.  On  the  part  of  the  plaintiff,  it  was  contended  that^ 
admitting  there  was  no  abandonment,  in  this  cafe  the  prop- 
erty having  been  abfolutely  fold  and  converted  into  money, 
before  the  parties  knew  where  the  (hip^  was  taken  to,  the 
lofs  was  abfolutely  total  in  its  nature  }  and  therefore  there 
was  no  occafion  for  an  abandonment. 

Lord  Kenyon^  though  he  did  not  give  any  decided  opinion 
upon  this  point,  inclined  to  think,  "  that  an  abandonment 
was  neceffary  \  and  that  the  cafe  was  the  fame  as  if  the  prop- 
erty had  remained  \njpecie  zt  Antigua,  and  had  not  been  fold. 
That  the  affured  is  not  bound  >to  abandon  in  any  cafe  \  and 
might,  in  cafe  the  fales  had  been  very  advantageous,  have 
taken  the  benefit  of  them  in  the  fame  manner  as  they  might 
have  retained  this  property,  if  it  had  remained  in  fpecie.   But 

the 
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CHAP,  the  ttjjurti  muft  make  his  eUBum  Jpeedily^  whether  he  will  abatu 
t  _  _  ,  don  or  rtoty  and  put  the  underwriter  into  ajituation  to  do  all  that 
is  neeejjarjfor  the  prefervation  of  the  property^  whefher  fold  or 
unfold*  He  cannot  lie  by  and  treat  the  lofs  as  an  average  hfs^ 
and  take  meafwres  for  the  recovery  of  it,  without  communicating 
that  faB  to  the  underwriters^  and  letting  them  know  that  the 
property  is  abandoned  to  thenu** 

Verdid  for  plaintifl>  fubjed  to  an  account  as  for  an  av- 
erage lofs. 

X>»  Co(b  T.  But  if  the  infured,  hearing  that  his  fliip  is  much  difabled 

Nrnrnham,       ^^^  ^^^  p^^.  jj^j^  ^^  ^^  repair,  exprefs  his  defirc  to  tlie  un- 

40;.  derwriters  to  abandon,  and  be  diffuaded  from  it  by  them, 

and  they  order  the  repairs  to  be  made  %  they  are  liable  to 
tlie  owner  for  all  the  fubfequent  damage  occafioned  by  that 
refufal,  though  it  ihould  amount  to  the  whole  fum  infured. 
Becaufe  the  reafon  why  notice  of  abandonment  is  deemed 
necefiary,  is  to  prevent  furprize  or  fraud  upon  the  under* 
writer :  but  in  the  cafe  put,  they  have^  by  dwir  own  a£k, 
fuperfeded  the  aeceffity  of  notice. 

C  173  ]  ^^  ^^^  ^^^  taken^a  view,  in  this  and  the  eight  preced- 
ing chapters,  of  the  nature  of  that  inftnunent  by  which  the 
contraA  of  infurance  is  efieAed ;  and  of  the  different  modes, 
by  which  it  may  be  conftrued  :  we  have  treated  of  the  va- 
rious lofles,  to  which  the  underwriter  fubjefts  himfelf  by 
that  contract ;  we  have  fhewn,  when  the  lofles  are  to  be 
confidered  as  partial,  when  as  total ;  and  in  what  cafes,  and 
under  what  circumftances,  the  infured  ihall  be  allowed  to 
abandon  to  the  underwriter.  The  courfe  of  our  inquiry  now 
naturally  leads  us  to  obferve,  in  what  inflances  the  infurer 
is  difcharged  from  any  refponfibility ;  either  on  account  of 
the  contrail  being  void,  from  its  commencement,  by  reafon 
of  fome  radical  defe£t ;  or  becaufe  the  infured  has  failed 
to  perform  fome  of  thofe  conditions,  neceiTary  to  be  fulfill 
ed  on  his  part,  before  he  can  call  upon  tl^e  infurer  for  an 
indemnity. 


>w 
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Of  Fraud  in  Policies. 

TN  treating  of  thofe  caufes^  which  make  policies  void  from   CHAP* 
•*•  the  beginning,  or  in  other  words,  which  abfolutely  annul   .     ^^_f 
the  contra£t,  it  will  be  proper  in  the  firft  place  to  confider^ 
how  far*it  will  be  affe£led  by  any  degree  of  fraud.     In  eve- 
ry contra£t  between  man  and  man,  opennefs  and  fincerity 
are  indifpenfably  neceflary  to  give  it  its  due  operation ;  be- 
caufe,  fraud  and  cunning  once  introduced,  fufpicion  foon 
follows,  and  all  confidence  and  good  faith  are  at  an  end.    No 
contrad  can  be  good,  unlefs  it  be  equal ;  that  is,neidier  fide 
muft  have  an  advantage  by  any  means,  of  which  the  other 
is  not  aware.    This  being  admitted  of  contracts  in  general^ 
it  holds  with  douUe  force  in  thofe  ot  infurance ;  becaufe  the 
underwriter  computes  his  ri(k  entirely  from  the  account  giv* 
en  by  the  perfon  infured,  and  therefore  it  is  abfolutely  ne« 
cefiary  to  the  juftice  and  validity  of  the  contrafi,  that  this 
account  be  exa£l  and  complete.     Accordingly  the  learned  >  Black.  Con. 
judges  of  our  courts  of  law,  feeling  that  the  Tery  eflenc^  ^^hircbelliUba. 
infurance  confifts  in  a  rigid  attention  to  the  pureft  good  faitH,  c  ii.f.23.  Puf- 
and  the  ftriadl  integrity,  have  conftantly  held  that  it  js  va-  ^^^v.^^^ 
cated  and  annulled  by  any  th^  leaft  fhadow  of  fraud  or  un-  f.  8.  Bynker- 
due  concealment,  SS^V"%' 

Ord,  dc  Lew. 

After  what  has  been  faid,  it  will  hardly  be  neceflary  to  jlfl^^j^f  ?!.*  , 
mention,  that  both  parties,  the  infurer  and  infured,  are  Burr.  1909. 
equally  bound  to  difclofe  circumftances  that  are  within  their 
knowledge;  and,  therefore,  if  the  infurer>  at  the  time  he 
underwrites,  can  be  proved  to  have  known  that  the  fliip  was 
fafe  arrived,  the  contraA  will  be  equally  void  as  if  the 
infured  had  concealed  from  him  fome  accident,  which  ha9 
befallen  the  fiiip. 

In  perufing  the  numerous  cafes  and  decifions,  which,  I  am 
forry  to  fay^  are  to  be  found  in  our  book^  under  this  head, 
it  occurred  to  me,  that  they  were  liable  to  a  threefold  divi- 

fion  : 
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CHAP.       From  the  {Receding  ca(e»  we  may  colkft  this  principlcy 
/^   I   that  a  falfe  afiertion  in  a  policy  will  vitiate  the  contra& ; 
even  though  the  lols  happen  in  a  mode  not  afie£ted  by 
that  falfity^ 

Another  obfervadonis  fugnpefted  by  the  penifalx)f  theeafecrf' 
Woolmer  and  Muiltnan.  It  atoiis  upon  a  warranty }  and  the 
learned  judges  dedaredf  that  the  warranty  being  falfe,  there 
waf  m  oontrafi*  Now,  as  we  ihaUfee,  when  we  come  to  the 
chapter  on  warranties,  the  general  rule  withrefpe£k  to  them 
is  this,  that  the  noncompliance  with  them  does  not  vacate 
the  contrad  from  the  beginning ;  but  it  amounts  to  much 
the  fame  thing,  namely,  that  the  infuted,  not  having  compH* 
ed  with  thofe  conditions,  which  he  had  taken  npon  himCblf 
to  perform,  cannot  recover  againft  the  underwriter. 

But  the  following  anfwer  is  fdbmitted,  which,  if  allowed, 
will  reeoneSe  any  feeming  diflerence,  that  arifcs  in  the  cafef 
iftpon  the  fiibje^  Wherever  a  man  warrants  a  thing  to  be 
true,  which,  at  the  time  he  does  fo,  he  muft  unavoidably 
know  to  be  falfe,  it  comes  under  the  aUegctio  feUfiy  and  the 
contrad  is  vend,  as  in  the  cafe  juft  repog^d.  But  if  he  war« 
rant  or  undertake  that  a  certain  thing  Aall  be  done,  for  in* 
fbnce>  that  the  (hip  Ihall  fail  with  convoy,  or  on  a  particular 
day  ;  thefe  being  eircumftances  materially  varying  the  riik, 
the  underwriter  fhall  not  be  refponfible  for  a  lofs,  if  they  are 
not  complied  with :  but  the  contra£l  is  not  void  from  the  be- 
gmning,  nor  does  the  infured  incur  any  moral  guilt ;  becaufe 
Aeydo  not  dq^end  entirely  Cor  their  performance  upon  the  will 
of  the  perfon  infured,  nor  oculd  they  be  within  his  knowledge, 
at  the  time  he  entered  into  the  contrad. 

A  (hort  time  after  the  cafe  of  Woolmer  againft  Muilman  had 
been  decided,  another  very  limilar  cafe  came  on  at  Guildhall 
before  Lord  Mansfield. 

Fernuides  ▼.        It  was  an  aftion  on  a  policy  of  infurance  on  goods  laden  on 

^^°ft**i?*i  ^^''^^^^^^^^Vy^^^^^^^^P^^^^^^^'  ^rhe  infurance  was 
4  G.  3,  made  during  the  French  war,  when  the  premium  would  have. 

been  much  higher  on  an  EngHJb  (hip.     The  plaintiff  gave  par- 
tial evidence  of  her  being  a  Portugtteze ;  and  that  (he  was 

obliged^ 


♦  . 
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d»figedt  on  account  of  perils  of  the  fea,  to  pat  into  a  C  H  A  P« 
French  port,  by  which  the  cargo  was  fpoiled.  This  was  ad- 
mitted  by  the  defendant,  who  conten4edthat  during  her  ftaj 
at  the  French  port,  (he  was  libelled,  and  condemned  as  not 
being  Portuguexe :  and  that  although  the  goods  were  loft  by 
a  different  peril,  yet  in  h£k  the  (hip  was  not  Partuguete^  (b^ 
ing  infured  as  fuch)  and  that  this  vitiated  the  policy  ah  smtw 
•—and  this  was  agreed  to  be  Uiw.  In  order  to  prove  thai 
(he  was  not  Portugttexef  the  defendant  produced  the  fentence 
of  condemnation,  and  the  confirmation  thereof  in  the  courts 
of  France :  and  an  anfwer  of  the  prefent  plaintiff  in  the 
Court  of  Chancery  here,  by  which  it  was  sKlmitted,  that  the 
ihip  was  condemned  as  not  being,  or  under  pretence  of  noc 
Portugueste* 


Lord  Mansjield.-'^^  As  the  fentence  is  always  general 
(without  expreiBng  the  reafon  of  the  condemnation)  attefted 
copies  of  the  libel  ought  in  ftriAnefs  to  have  been  produced 
(o  ihew  upon  what  ground  the  (hip  was  libelled  againft* 
But  a*  the  ^atstiff  has  by  his  anfwer  in  Chancery  admitted 
that  (he  vras  condemned,  as  not  being  Pottuguezc  ;  when 
added  to  the  expreil^n  ufed  in  the  fentence  of  confirmation, 
that  tbejbip  nvas  C9naemned  in  the  court  ofptizts^  there  is  fufli- 
cicnt  evidence  for  us  to  proceed  upon."    The  defendant, 

the  underwriter,  had  a  verdi£l. 

* 

The  fecond  fpeeies  of  fraud,  which  affe£ks  infurances,is  the 
concealment  of  drcumftances,  known  only  to  one  of  the  par* 
t^es  entering  into  the  contra£l.   Upon  this  head,  the  principles 
of  law  are  perfe£ily  clear,  freefrom  doubt  or poflibilityof  error. 
Concealm:ent  of  circumftances  vitiates  all  contracts,  upon  the  z  Black  Rep. 
principles  of  natural  law.     Infurance  is  a  contract  of  fpecu<-  ^^^' 
lation.    The  fa£ls,  upon  which  the  riik  is  to  be  computed,  lie, 
for  the  raoft  part,  within  the  knowledge  of  the  infured  only. 
The  underwriter  muft  therefore  rely  upon  him  for  allneceflary  x  Black.  Rep. 
information  \  and  muft  trtiil  to  him,  that  he  will  conceal  no*  ^^^' 
thing,  fo  as  to  make  him  form  a  wrong  eftimate.  If  a  miftake 
happen,  without  any  fraudulent  intention,  ftill  the  contra£t  is 
.annulled,  becaufe  the  rifle  is  not  the  fame,  which  the  under- 
writer intended.     Good  faith  forbids  either  party,  by  conceal* 
ing  what  he  privately  knows,  to  draw  the  other  into  a  bargain, 
from  his  ignorance  of  that  fa^,  and  his  belief  of  the  contrary. 

Thefe 
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Thefe  principles  have  been  uniformly  fi|pported  hj  a 
variety  of  deciGon^. 

De  Cofta  y.  Qne  taring  a  doubtful  account  of  his  fliipi  that  was  at 

Chancery,'  %  P.  ^^>  namely*  that  a  ihip,  defcribed  like  his^  was  taken^  infur^ 
Will.  ij<x  ed  her»  without  giving  any  notice  to  the  infurers  of  what  he 
had  heard  either  as  to  thohazard^or  the  circumftances,  which 
might  induce  him  to  believethat  his  (hip  was  in  great  danger^ 
if  not  actually  loft.  The  infurers  bring  a  bill  for  an  injunc- 
tion^ and  to  be  relieved  againft  the  inf«rance  as  fraudulent. 

< 

Lord  Chancellor  Macclesfield.'^*^  The  infured  has  riot 
dealt  fairly  with  the  infurers  in  this  C2^c  ;  he  ought  to  have 
difclofed  to  them  what  intelligence  he  had  of  the  (hip's  beihg 
in  danger,  and  which  might  induce  him,  at  leaft,  to  fear  that 
it  was  lofty  though  he  had  na  certain  account  of  it.  For  if 
this  circumftance  had  been  difcovered,  it  is  impoiSble  to 
think,  that  the  infurers  would  have  infured  the  (hip  at  fo 
fmall  a  premium  as  they  have  done ;  but  either  would  not 
have  infured  at  all,  or  would  have  nnfifted  on  a  larger  pre- 
mium, fo  that  the  concealment  of  this  inteUigence  is  a 
fraud."  Whereupon  the  policy  wa»  de^ed  to  be  delivered 
up  with  cofts,  but  the  premium  to  be  paid  back,  and  allow- 
ed out  of  the  cofts. 

&amaav.Fon-  In  another  cafe  it  appeared,  that  on  the  25th  of  Augufi 
ncrcau,  %  Stra.  i^^o,  the  defendant  underwrote  a  policy  from  Cardina  to 
Holland.  It  came  out  in  evidence,  that  the  agent  for  the 
plaintiff  had  on  the  23d  oiAugtf/l^  (two  days  before  the  poh 
icy  was^.efFedled)  received  a  letter  from  Cotues,  dated  the  21ft 
of  Augtifi^  wherein  it  is  faid :  '*  On  the  12th  of  this  month, 
*'  J  was  in  company  with  the  fhip  Dovy  (the  (hip  in  quef- 
*^  tion ;)  at  twelve .  at  night  loft  fight  of  her  all  at  once  \ 
*'  the  captain  fpoke  to  me  the  day  before  that  he  was 
"  leaky,  and  th^  next  day  we  had  a  hard  gale."  The  (hip, 
however,  continued  her  voyage  till  the  19th  of  Augufi^ 
when  (he  was  taken  by  the  Spamards :  and  there  was  no 
pretence  of  any  knowledge  of  the  a£lual  lofs  at  the  time  of 
^  the  infurance,  but  it  was  made  in  confequence  of  a  letter 
received  that  day  from  the  plaintiff  abroad,  dated  the  27th 
June  before. 

Lord 
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Lord  Chieflpudice  Lee  declared,  **  that  as  thefe  are  con-    CHAP. 
tra£ls  upon  chance,  each  party  ought  to  know  all  the  cir-  ^* 

cumftances.  And  he  thought  it  not  material  that  the  lofs 
was  not.fucli  an  one  as  the  letter  imported  \  for  thofe  things 
are  to  be  confidercd  in  the  fituation  of  them  at  the  time  of 
the  contract,  and  not  to  be  judged  of  by  fubfequent  events. 
He  therefore  tliought  it  a  ftrong  cafe  for  the  defendant." 
The  jury  found  accordingly. 

In  an  a£lIon  on  a  policy  of  infurancej  the  cafe  was,  that  Hodgfon  ▼. 
the  (hip  was  infured  at  and  from  Genoa^  liable  to  average  \  Sjjf^'J^"*'/ 
her  Joading  confifting  of  pot«>a(hy  verdigreafe,  cotton,  and 
other  perifhable  commodities.  This  loading  was  put  on 
board  at  Leghorn  the  loth  of  Augujly  and  the  veffel  bad  lain 
at  Genoa  above  five  months,  being  originally  bound  for 
Dub/in ;  but  Idling  her  convoy,  (he  put  into  Genoa  the  13th 
of  Augufiy  and  lay  there  till  the  5th  of  Januaryy  when  flie 
failed*  And  the  infurance  w:is  made  the  20th  of  January  •• 
at  which  time  thefe  circumftances  were  Icnown  to  the 
aflured,  but  not  communicated  to  the  underwriter.  A  few 
days  after  (he  put  to  fea,  (he  was  (battered  by  a  ftorm,  and 
the  cargo  confiderabl^  damaged^  The  jury  found  %  verdidl 
for  the  pbintifF  \  and  a  new  trial  was  moved  for,  on  this 
ground,  that  the  policy  was  bad  ab  initio^  for  want  of  a  due 
diiclofiire  of  the  circumftances. 

Lord  Mansfield.-'^^*  The  queftion  is,  whether  here  was  a 
fulEcient  difclofure  \  that  is,  whether  the  fad):  concealed  was 
material  to  the  rifle  run.  This  is  a  matter  of  fa£l ;  and  if 
material,  Utic  confequence  is  matter  of  law,  that  the  policy  is 
bad.  Now  who  can  fay,  that  no  ri(k  was  run,  during  the  five 
months  ftay  at  Genoa,  or  no  damage  happened  in  that  period  ? 
The  policy  is  founded  on  mifreprefentation  :  the  (hip  is  infur- 
ed "  at  and  from  Genoa  to  Dublin  ;  the  adventure  to  begin 
**  from  the  loading,  to  equip  for  this  voyage."  This  plainly 
implies,  that  Gcn^a  was  the  port  of  loading  :  and  at  the  trial, 
ail  the  witneiTes  faid,  that  by  ufage,  it  was  material  to  ac- 
quaint the  underwriter,  whether  the  infurance  v/as  to  be  at 
the  commencement  or  in  the  middle  of  a  voyage.  • 

Mr.  Juftice  WUmot. — "  The  faft  difclofed  by  tliis  polic:y 
is  not  true,  that  Genoa  is  the  loading  port ;  for  fo  ;t  muft  be 
underftood.     In  fuch  cafes  I  will  uot  fpeculat&upon  the  ma- 

terialitv. 
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CHAP/  tcriality,  or  immateriality  of  the  faft. ,.  Not  Im  that  I  thinks 
the  length  of  the  ftay  at  Genoa  is  very  material,  in  cafe  of 
fuch  peri&able  commodities/^ 


lUtcIlfle  and 
another  ▼. 
Shooibred, 
Sic.  at  Guild 
after  Trill. 


Mr.  Juftice  JTaUs. — "  The  concealment  of  material  cir- 
cumftances  vitiates  ail  contracts,  upon  the  principles  of  nat<* 
ural  law.  A  man,  if  kept  ignorant  of  any  material  ingre* 
dieut,  may  fafely  fay,  it  is  not  his  contra£l.  And  I  think 
this  faft  material,  for  the  reafons  before  given."  A  new  tri- 
al was  accordingly  granted* 

I 

I 

The  dodrine,  fo  accurately  laid  down  in  the  preceding 
cafes,  has  fince  been  the  principle,  on  which  feveral  verdifts 
have  been  given,  in  caufes  of  this  nature ;  a  few  of  which  it 
will  be  proper  to  mention. 

An  aAion  was  brought  on  a  policy  of  aflurance  on  goods, 
on  board  the  Matty  and  Betty,  at  and  from  tlie  coaft  of  jff- 
rica  to  her  laft  difcharging  port  in  the  Briti/b  Weft  Indies. 
The  obje^ion  made  to  paying  the  lofs  was,  that  tliere  had 
been  a  material  concealment^  or  mifreprefentation  of  the  true 
ft  ate  or  fituation  of  the  fliip  and  voyage  at  the  time  of  under- 
writing the  policy.  The  ilitp  had  been  fent  out  to  trade  on 
the  coaft  of  Africa,  with  direflions  to  proceed  from  thenctf 
to  the  Britijh  Weji  Indies,  and  to  ftop  at  Barhadoes,  if  flic 
could  get  Tifale:  if  not,  to  proceed  to  Montego^Bay*  On 
the  2d  of  OSioier  (he  failed  from  St,  Thomases  on  the  coaft  of 
Africa,  with  a  cargo  of  (laves,  and  was  taken  on  the  6th  of 
December  following  by  an  American  privateer.  A  letter  was 
received  by  a  houfe  2Lt  Liverpool  on  the  2ift  of  February,  men- 
tioning, that  the  (hip  was  well,  and  had  failed  from  St.  Thom^ 
ais  on  the  ad  of  OSloher.  .This  information  was  communi* 
cated  next  day  to  the  plaintiffs,  who,  in  confequence  of  it, 
wrote  the  fame  evening  to  two  difierent  brokers,  to  get  a 
ne^  infurance  on  the  Ihip,  there  having  been  one  before,  and 
another  on  the  cargo,  wliich  laft  was  the  fubjeA  of  the  pre- 
fent  aftion.  In  the  inftru£lions  to  the  brokers,  the  plaintifi 
fay  nothing  of  the  (hip  from  the  time  of  her  firft  failing ; 
but  to  one  of  the  brokers,  they  wrote  thus  -,  "  we  (hould  bp 
'*  glad,  if  you  would  get  us  600/.  more  on  the  fliip,  as  (he 
"  is  rather  long ;  and  we  think  it  not  prudent  to  run  fo  large 


C( 


a.  riik  at  fa  critical  a  time. 


We  cxpedl  to  hear  foon 
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^'  bfiber.*^   .&  W  idterw^  occomcU  that  the  ^  CHAP, 

be  zSs&Qdf  if  ipi^lms^tipn  waaiift  given  of  the  fcttcr,  which  ^  ^^1 
W  be^  received.  The  bfoker>  therefore,  hj  direiiion  of 
the  plaintifis^  sidded  io  the  inftru^lions :  '^  th^  above  (hip 
'f  fWas  on  the  coaft  the  a4  pf  (Xlihr  ;^  but  faid  nothing  of 
|ier  having  failed  from  8$i  Tliomas.  Th<  policy  W4S  dated 
^2i{t  of  MarcL 

Lord  MansfieU,"^**  The  infurccj  is  bouiid  to  reptcfcnt  to 
the  underwriter  all  the  material  circumftances  of  the  Ihici^ 
and  voya^  If  he  do  not,  though  by  accident  only,  or  neg- 
led,  the  underwriters  ^e  not  limbic :  i  fortiori,  if  he  fupprefs 
pT  ihifreprefent  fi^dm  fraud.  l*hc  queftion  isj  whether  this 
be  one  of  thofe  cafes,  which  19  affeAed  by  mifreprefentation 
or  concealment  ?  If  the  plaintiffs  concealed  any  material 
batt  of  the  iilfprnlati<)ii  thejr  received,  it  is  a  fraud ;  and  the 
infureirs  are  not  liable."  The  jury  found  for  the  defend^int 
agreeably  to  his  lordfliip's  dire^ion. 

In  jixlother  idafe,  the  policy  ^xras  on  ih^  brig  iiichard  at  axld  FUlii  v.  Brut- 
from  Plymottth  to  Brtjol.    Several  letters  pajQTed  bdtween  the  Su-^l^Xr*^ 
plaintiff  arid  the  broker,  who  effe'ded  the  policy,  ais  to  the  Hit  i7Sa» 
premium  at  which  A6  infurance  could  be*  made :  at'  laft,  it 
li'as  underwritten  at  four  guineas;^  cent.    The  broker's  ih- 
^ruftions  ^itti  thejhip  ready  to  fail  on  the  i4th  of  Dtcemhr. 
The  brok^if  rcprefentei  to  the  underwriter,  that  the  fliiji 
%as  In  port|  when  iti  faQ  flie  had  failed  the  23d  oi  December. 

.'  Ldrd  ilf^fr^A/ faid,  ''that  this  wad  a ' tnateriat  conceaU 
tnent  and  mllfireptefenfiitibn.**  The  jury,  however,  hefitated  t 
Kis  }ord'fhip  i^?ri  laid  down  the.  following  as  general  princi- 
pksl-«^**  In  all  infurances,  it  is  clTcntial  to,  the  cOntraS,  that 
the  itfui'^d  fliould  reprefen^  the  true  ftateof  the  fliip  to  the 
beft  of  .his  knovvlcdge.  .  .On  that  information  the  iinderwri- 
tefs  engage.  If  he  ftatc.that  as  a  fa£l,  whiich  he  does  n6t 
'know  to  be  true,  but  only  believes  xtj'it  is  the  fame  as.  a  war-  ' 
,*ranty.  He  i^  bound  to  tell  ^he  .uhderjv'riters  truth*  In  the 
prefent  infurance,  the  only  n^aterial  point  is  this  :  had  the 
fliip'  failed,  ot  was  fhe  in  port  I*'  ,t7pon  this,  the  jury  found 
for  the  defendant.  ♦  *    •    •  '   '  * . 

•    •   .  •  -I 

*     But  although  the  rule  is  hid' down  thu$  generally,  that  one 
of  the  cantra£khig  parties  is  bound  to  conceal  liotJUng  frotn 

the 
U 
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C  VLA  P.  the  olficr ;  yet  It  tsTjy  -tta-meam  fo  general, 'as  not  to  admit 

^   .^^^^^    of  an  ^cq)ttbn.     Aliui  eft  cHare^   cdiud  iacert.     There  arc 

1  Black.  Rep.   inanyitiattterSi/ 28  to' whwhthfe^  mfwed  maybe  innd^^ 

593-  *  lent.     I  ft.  As  to  what  the  in&rer  knows,  howerer  he  came 

hy'that  knowledge.     Id;  As  to  what  hedught 'foteiow. 

3d,  A%'  to  Vhiit ieflbns  theiiflr.     An  underwater M boun<fti 

know  political  perils,  as  to  the  ftate  of  war  br  peace.    If  he 

infure  a  privateer,  he  needs  not  be  told  her  deiliaatiqn.     And, 

^s  men  reafon  differently  from  the  fame  fa&s,  he  heeds  not 

be  told  another  s  conclufipris  ffomTcnownfifls.  ' ' 

*  Thefe  ideas  were  fully  entered  into,  explained,  and  illiif- 
"tratecl  iti  the  atgUm6nt'of  Ylox^'Man-^jieldyXw  delivering  the 
'opiriiortbf  the  court  in  t^rr^i^'V.JJj^M.     * 


.   A«  A«  4  «  <   • 


Carter vJJochm,    T^^s  Was "^n  Inilirart'cc  caufe  upon  a  policjr,  ihtereft  or  no 

3  5"'' g/9°5-   intereft,  Vithoiit  benefit  oiF  falvage.     l^he'iiifur^rice  was  made 

R.  593.  Vide     by  the  plaintiff,  for  the  benefit  cff  his  brother,  governor  George 

*?.'^-^ '*  ***  ^^'-Carte»\    The  jury  fcMind,  a  yerdift  for.  the  plaintiff  i  ij^on 

;  which  a  new  trial  mas  moved  for,  on  the  ground,  that  ci^- 

.   ...  .   :.:      c^mftances  had  not  ^en  (ufEciently  difclol^d.  ^LQt4-Mani' 

Jield  reported  the  eyulence  given  at  the  trial.}  J)y  which  It 

appeared,  that  it  was  a  policy  of  inCujancq.-for^  one  yeat, 

namely^  froni  the*  i6th  cf  O^ober  1759,  ^^  ^^^r  ^6x}^  OSohtar 

1760,  for  ijie  benefit  of  the  governor  6i  Fort  Marlborougkf 

George  Cart^r^  againft  the  Iqfs  of  Foj't  M<trlborpu^h^  in  thp 

ifland  of  Sumatra^  in  tK^'^Eafi  Indies ^  by  its  being  taken  by 

a  foreign  enemy.     The  ev^nt  liaj^pened  :,  the^f^Ft  ^as  ytak- 

cn  by  Count  t)  Efiai'gne^  within  the,  year.  .  The  firft.  wj^nds 

was  CawtJ?orue^  thebrokeri^  wlip.  produced  tji^a^morai^ 

dum  "given  by  the  governor's  brother  (the  plaintiff)  to  turn,; 

^and  the  iifc  ni^de  of  thefe  Ihljru^ions  was  $9  tQie^i^,  jhat 

'  the  infurance  was  made  for  the  benefit  of  gqveniV  ^C^r/^'r, 

and  to  infure' him  againft  tlie  taking  of/ t)ic  fort  by  a  foT- 

, 'cigii  enemy.  'Both  parties^  had  been  long  ip'ChUnccry  ; 

and  the  depofitions,  tliere  made  oii' bo'th  UdesI  were  read 

as  evidence /upon  this  trial.     It  was  objefted  00.  behalf  of 

'  the*defehdant,  to  be  a  fraiidV  by  concealment"  of  cifcum- 

*  ftaricei,"wHich*  ought  hThavebeltn  difclofed.5  "and  parficif- 

larly  the  weaknefs  of  the  fort,  and  the  probability  of  its  being 

«. attacked  by. the  French :  which  concealment  was. offered  to 

,be  proved  by  two  letters*    The  firft  was  a  letter  from  the 

;^        "  ■  ^  governor 
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governor ^to  his'  brbther  Rogei^  Cdtierj  'his  truftee,  tni  the  C  H  A  .P. 
plaintiff  in  this  Caufe :  the  f^conS  was  froiii  the  governor  to         ^' 
the  J5i7^7/i2/ifl' Company.    .       '  r^  i  .. 


I  ^  • 


Thp^evicleiice  ia  reply  to  thi8.(d>je&ion,  confifted  of  three 
depofiti^nl  iiiOiancery  ;  1  fetting'fbrthy  that  the  goyernor  hsd 
20,ooo/.in'effe£^^and}iad<ml]rinfttrcd  io,ooo/.  ^andthat 
'  he  was  guihy  of  nb  fault  in  defending  the  fort.  The  firftof 
thefe  depofitions,  was  captai^^Zr^'sj  which  proved,  that  this 
was  nota  fprt  proper^.or  di^fjgned,  to  refift  European  ^bemies  i 
but  only  caicttlarted  for  defence  a^ainft  the  natives  of  the  iiland 
of  Sumatra  v.  .that  the  govetnor's^office  is  not  military,),  but 
only  mexcaiif lie :  and  that  Fort  Marlborough  is  only  a.fubordi- 
tiTbtiwOtogfitx^^Fort  St.  Georges..  There  was  no  evidence  to 
the  qontifdry  \  and  a  fpecial  jtucy.  found  a.  Verdict  for  >the  plain- 
tiff.    •     ;^.  ... 


« »  ^  ,t , , 


"After  argufhcijt*  at  the  bar,  upon  the  motion^fof  a  n^w 
trial,  and' time  taken  by  the  pourt  to  deliberate,  fheir  ufian-  * 
imous  opmion,  was  delivered  by  -  ,      ♦ 

^^i4  Jf ipMfA/<A^^^ This  is>)i>iliotion  for  a  new'ttial.  In 
(^f^Hbflii^h^  (fottnfel  for  tlMi  defendant  <^df^nd,Jthat. 
fotee  Vii'CumftirtiQes  \n.  the  IW^iiMcM^e  of  governor  Carter^ 
niob'ha^ng'b&et]':  mentioned  at-  the  liitiethe  policy  wassun- 
d^rw¥itt6Y>V^»(n4tinttci  a  conceaknent,  whickidngiit,  in  law, : 
to  nvotd  thcf  pdlkyi  Th^  counf<A  fev  the  phimifi^  itifift ,  ithat 
th^  AoJ 'fh<r¥r^^^il^  tKefe'  partictiidrs  do^  not  amdtet  to  a 
cDtkeitm^t$-4i4y<ch  ought,  in  law,' to' avoid  the  policy  ;  eithU 
c^  feisr  a^frdii^  br  as  varying  the  contraA.  ift,  It.  may  be 
pT6})ei;^ta  fa]irif«>])i^thiTig  ih  general- af  (Concealments  which- 
aVbtd  ^^li<r)r«"'''  2diy,  To  ftate  ^iirticularly  the  cafe^now un- 
det* -tcfk  fi d«Mtl (Ml ; » ' "  jdly ,  To  examine,  whether  Ac  verdift , . 
whi(ih  finds 'thlf»|:K»lti;y  good,  althoixgH  the  particulars  ^c A* 
cd<wer)b  ndtrmisntion^,  16' well' founded;'      * 


Fii:ft,  Iqflir^c^  is,  a,coiitfa£k  .uppn  fpeculatioi?.,  Tl\c, 
fpefial  fa^^  Pj>9fi  which  the  rifk  is  to  be  compute4«Uc  niolt 
coi^monly  ii).ihe  knowledge  of  tl^e  injjured  only.  The  un- 
dexwriier  tr>^(U.  {9  lu%  itatement|^  and  proceeds  upon  confi- 
denv^et  thathe  ^ogs  not  keep  back  any  circumftances  within 
Iu«^i^wle4ggi:m  miliead  the  underwriter  into  a  belief  that 
tl^^rf^un^i^  doies  not  exift,  a{id  to  induce  him.  to.,e{li- 
mate  the  ri(k,  as  if  it  did  not  exift.  The  keeping  back  fucK 
circumflance  is  a  fraud ;   and  therefore  the  policy  is  void. 

.  U  %  Although 


i8^.  .  OF    FRAU^    i^    ^OJUICJjES^,^ 

C  li  A  P.    Although  the  f^pprei|ioa  Oxacid  happen  through  mift^^Ci 
I    ^  L   X    withovit  any  frauduleijtt  intention  5  yet  ftill  the  undejwritei' 
'  •  IS  deceived,  and  the  policy  is  void  :    bcc^i^fe  tjif  nljc  run  is 

really  different  from  the  rifle  underftood,  aiiid  intefnded  to  be 
run  at  the  time  of  the  agreemeatp  The  policy  WQiiU  equal- 
ly lie  void  againft  the underwritori  if  he  conceid^any  thing ; 
as.i£  htt'infured  a  fliip.on  herrdyagd^  wj^ichiie.. privately 
knew  to  be  arrived :  and  an  ai&ion  wotiid'lie'to  rcicoTefi  the 
premiunu-  The  governing  .prinriple  is  appKcaUc  t6  adl  con-' 
trads  anddealings«  Good  SsMth  fbrfaods  either  pattyr>  by 
concealing  ^hat  he  privately  knovrs,  to  draxv  the  bthct^into 
a  bargain,' from  his  ignorance  of  that  fa£);  and  his  believing 
the  contrary.  But  eithet  pasiy  may  be  innoirentiy  fiknt  aa 
to  grounds  "open  to  both,  to  exercife  their  judgm^rnts  ^tpoflL 
Ctccro  de  Offi-  ji/juJ  efi^ctlart ;  aliud'tacextyt  f^eque  .irtun  id.  ifi  celari  quiiqiad^ 

^"*'ifc  ^  ^  ^^^^^^^  *  fi^  ^"^  ^^^^  '"  fi^^y  '^  ignorare^  eniohmeTtti  tui  caU* 
Jd^  velts  eosyquoirum  interfjt  tdfcire*  This  definiti9n  of  conc/^1- 
ment^  retrained  to  the'eAicient  motive^  and  preciie. j^bj^^ 
of  any  contraft,  will  generatly  hold  to  «??ialce  it  void|  In  fa- 
vour of  the  party  mtiled  by  his  ignoniitce  of  the  thing  eon- 
cealcd,:.  .Th^re  Are  majsiy  m^if^fniM  to  v^klh  dM  i^AiCli 
maybeinnocentfy.fd€ntft  te;iwds  ^|i  i^enA^ippbiirhal  tW; 

An  underwritei;  cannot  ijiGft  ^at  ^e  piQUcy«U  void,  bjecaoCc. 
the  infured<lid  not  <etl  himr. what  he  a^uaUy  k|i^wy  what 
way  foever  he  oao^  to  ^  jknowledge/  The  inftisrod^^necdtf 
not mcaiiQsi^what  ihe.underwjcker oi:^bt  tpkno^kr  v  ^hs^ he 
takes  upon  himfelf  .the^  liqoyMg^  ^V  pr>  Whad^jfe^ vai^.  be» 
in^  informed  of.  The:undei>1irrftter  need$  not  ||^HMjWhat-. 
IoiIcn»  thcfttflc  agreedii  '."vid  ,underftood*feo*be  ruti.by  the  ex- 
prefs  terms. of  the  pbUdy#  l\t  neodd  no^be  toid^eiieral  tdp^ 
ics  of  i^cuktmn:  <»•  focJnOance,  thef'Hndctwritef  id*  bound 
te  kxMMT  every  caufe,  wbtch  i!^ay  j9£cg,fion  iHttui^^t  perils  v  as 
the  difficulty  of  the  ic6yjige ii the  kind.^f  Jeafona-;  ;the  proba- 
bility of  lightning,  hurricanes^  and  eartliquak^s.  He  i» 
bound  to  know  evt'ry  call fe,  •  which'  may  occafton  political 
perils  ;  'from  the  rupture  tof  ftates  y  from  'ivar,  and  the  va- 
rious operations  of  >^'af.  He  is  bound  to  kno^i^  the  proba^ 
bility  of 'Safety,  from  the  continuance  and  rctnrh  of  peace  5 
from  the  imbecility  of  the  enemy,  through  the  weaknefs  of 
their  councils,  or  their  want  of  ftrength.  If  an  underwriter 
infure  prirate  (hips  of  tvar^  by  fea^  and  on  ifaore  from  ports 

to 
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to  ports,  and  from  places  to  J)l'accs,  any  where,  he  needs  C  FvA  p! 
not  b(J  tofd  the  feqfct  cntcrpnfes,  Upon  which,  they  arc  def-  ^  ^\_ 
"tined  I  becaufe  he  knows  fom'c  expedition  muft  he  in  view  : 
and  from  the  nature  of  his  c<>ntra6l^  jfi'e  waived  the  informa- 
tion,  witlicut  being  told.  If  he'infure  for  three  years,  Ive 
ne^ds  n'o't  'be  told  arty  trtrcumftahcc  to  fliew  it  tpay  be  o^'er 
in  two  :*^r,  if  Ike  infure  a  Voyage  witli  liberty  of  deviation, 
he  needs  not  be  told  what  tends  to  fhew  there  will  be  no 
'deiriatibii.  Men  argue  differently,  from  natural  phaenomena, 
and  political  appearances  :  they  have  different  capacities,  dif- 
ferent degrees  of  knowledgei  an4  different  intelligence.  But 
the  means  of  information  arii  judging,  are  open  to  both : 
each  profeiBes  to  aft  frbni  hjs  own  fklll  arid  fagacity  j  and 
therefqre,  neither  needs  to  cofnmunicate  to  the  other.  The 
reafon  pf  the  rule,  which  obliges  the  parties  to  difclofe,  is 
to  prevent  fraud,  and  encourage  good  faith ;  it  is  adapted  to 
fuch  facts  as  vary  the  nature  of  the  contraft,  which  one  pri- 
vately knows,  and  the  other  is  ignorant  of,  and  has  no  rea- 
fon to  fufpeft.  The  queftion,  therefore,  mufl  always  be, 
**  Whether  there  was,  under  all  the  circuniftanccs,  at  the 
time  the  policy  was  underwritten,  a  fair  ftatement,  or  a  con- 
cealment 1  fraudulent,  if  dcfigned  ;  or,  though  not  defigned, 
varying  materiallv  the  objcft  of  the  policy,  and  changing 
the  rifle  underftood  to  be  run." 

•  2dif%  "  This  brings  me  in  the  fecond  place,  to  ftate  the 
cafe  now  under  con fidera tion.  The  policy  is  againft  the  lofs 
of  F^rt  Morlboroughj  from  being  deftroycd  by,  taken  by,  or 
furrendered  unto  any  J^uropean  enemy,  between  the  i6th  of 
O&ohr  1 759>  and  the  i6th  of  O^ober  1760.  The  under- 
writer knew  at  the  time,  that  the  policy  was  to  indenmify, 
to  that  amount,  George  .Carter  the  govermr  of  Fort  Marlho- 
rougky  in  cafe  the  event  infured  agairitl  (hould  happen.  The 
governor's  inflrudions  for  the  infurance  bearing  date  at 
Fort  Marlhroughf  the  22d  of  September  1 759,  were  laid  be- 
fore the  underwriter.  Two  a£liom  upon  this  policy  were 
tried  before  me  in  the  year  1 762.  The  defendants  then 
knew  of  a  letter  written  to  thfe  Fh/I  huUa  Company,  which 
the  Comj^any  offered  to  put  into  my  hands ;  but  would  not 
deliver  it  to  the  parties,  becaufe  it  contained  fome  matters,  vide  art€,  c.  i* 
whieh  they  did  not  think  proper  to  be  made  public.  An  P'  ^** 
obje^iion  that  ^occurred  to  me  at  the  trial,  whether  a  policy 
againft  the  lofs  of  Fort  Marlborough^  for  the  benefit  of  the 
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governor,  yr^s  good ;  upoa  the  principley  which  does  .no^ 
allow  a  failor  to  infure  his  wages.  But  confidering  (.hat  this 
place^  though. called  a  fortj  was  really  but  a  faflory  or  fet- 
tlemcnt  fof  trade  ^  and  that  he,  though  called  a  j^ovenior, 
was  really  but  a  merchant :  confidering  too,  thai;  ^he  law 
allows  a  captain  of  a  (hip  to  infure  goods  which  he  has  on 
board,  or  his  (hare  in  the  fhipi  if  he  be  a  part  owner ;  .apd 
the  captain  of  a  privateer,  if  he  be  a  part  ownejr,  (o  infure 
his  (hare :  confidering  alfo,  that  the  obje£^icm  could  not^ 
upon  any  ground  of  juftice,  be  made  by  the  underwriter 
who  knew  him  to  be  governor,  at  the  time  he  took  the  pre- 
mium, and  as  with  regard  to  principles  of  public  conveni- 
«  ence,  the  cafe  fo  feldom  happens  (1  nqver  faw  one  before) 
any  danger  from  .the  example  is  little  to  be  apprehended :  I 
did  not  think  myfelf  warranted^  upon  that  point,  to  non-fuit 
the  plaintiff;  efpecially  as  the  obje£lion  did  not  come  from 
the  bar.  Though  this  point  was  mentioned  at  the  laft  trial, 
it  was  not  infilled  upon ;  nor  has  it  been  ferioufly  argued> 
upon  this  motion,  as  fufficient  alone  to  vacate  the  policy : 
and  if  it  had,  we  are  all  of  opinion,  that  we  are  not  warrant- 
ed to  fay,  that  it  is  void,  upon  this  account.  Upon  the 
plaintiff's  obtaining  the  two  former  verdiQs,  the  under- 
writers went  into  a  court  of  equity  ;  where  they  have  had 
an  opportunity  to  fift  every  thing  to  the  bottom,  to  get  every 
difcovery  from  the  governor  and  his  brother,  and  to  examine 
any  witnefiTes  that  were  upon  the  fpot.  A.t  laft,  ^fter  the 
fulled  inveftigation  of  every  kind,  the  prefent  aAion  caole 
on  to  be  tried  at  the  fittings  after  lad  term.  The  plaintiff 
proved  without  contradi&ion,  that  the  place  called  BencooUti 
or  Fort  Marlborough^  is  a  fa£lory  or  fettlement,  but  no  mili- 
tary fort  or  fortrefs  :  that  it  was  not  eftabliihed  for  a  pl^ce 
of  arms  or  defence  againft  the  attacks  of  an  European  enemy ; 
but  merely,  for  the  purpofe  of  trade,'  and  of  defence  againit 
the  natives :  that  the  fort  was  only  intended  and  built  to 
keep  off  the  country  blacks  :  that  the  only  fecurity  againft 
European  (hips  of  war  confifted  in  th^  difficulty  of  the  en- 
trance and  navigation  of  the  river,  for  want  of  proper  piiot^ : 
that  the  general  ftate  and  condition  of  the  faid  fort,  and  of 
the  ftrength  thereof,  were  in  general  well  known,  by  mpft 
perfons  co'nverfant.or  acquainted  with  Indian  affairs,  or  the 
itate  of  the  Company's  fa£lories  or  fettlements  \  and  cofild 
not  keep  fccret  or  concealed  from  perfons,  who  fliould  en- 
deavour, by  proper  inquiry,  to  inform  themfelves. :   that 

there 
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there  were  no  a^pprefienfions  DivrinteUigeacc  of .aoy.^tack^by-r c  H,i^:P. 
the  French,  unjtil  they  attacked  NaittU  in  February   X76P :  ^      ^'  ''- 
that  on  the  8th  of  February  1760,  thcnje  was  no  fufpicion  of 
any  ddiga  by  the.  French  ;"  tljat  the.  governor  at  that  time 
bought  of  the  witnefs  goods  to  the  value  of  4,000/.  apd  had 
goods  to  the  value  of  above  20,000/.  and  then  dealt  for 
5P»ooo/.  and  opwArds*:  that  wu.the»  full  oi.  April  i76orthe 
fqrt  was  attacked  by  a  Frefich  man  of  war  of  64  guiiSikjand.a... 
fngate  of  ao  guns,  under  tb^  ComUjD'EjIaignej  brought  iii 
hy^  Dutch  pilots^  was  *  una  voidal^ly  taken,  and  afterwards  de-  . 
liyered  to  the  Dutch^  the*prifoners  being  fent  to  Batavia^  ^  Qh 
thi;  part  of  the  defendant,  after  ali  the  opportunities; of  in*  , 
quiry»  no  evidence  was  ofiered^  t}iat  the  French  ever  had  any 
df  fign  w^nFart  Marlborcughf  before-the  end  o(  March  1 760  \  . 
or  that  there  was  the  leaft  intelligjsnce  or  alarm,  that  they 
might  make  the  attempt  till  the  taking  of  Nattal^  in  the  year 
1960.     They  did  not  ofijsr  to  difprqve  the  evidence,  that  the 
governor  had  adied,  as  in  full  fecurity^  long  after  the  mon^ 
of  September  17591 5  and  had  turned  his  money  into  gQpds,  fo 
late  as  the  8th  of  February  1760.     There  wajS  no  attempt  to 
fhew  that  he  had  not  loft  by  the  capture  yery  confiderably 
beyond  the  value  of  his  infurance.     But  the  defendant  relied 
upon  a  letter,  written  to  the  £qfi  India  Company,  bearing  • 
date  the  i6th  of  September  1759,  ^s^bich  wa^  fent  to  England 
by  the  P///,  captain  Wilfon^  who  anivcd  in  May  1760,  to- 
gether with  the  inftrucUons  for  hifuring  :  and  alfo  a  letter 
bearing  date  the  ^^i  of  September  1759,  ^"^^^^  ^^  ^^^  plaintiff 
by  the  faiae  conveyance,  and  at  the  fame  time  (whicli  letters 
his  lordibip  repeated.)     They  relied  top  upon  the  crofs  ex-  , 
amination  of  the  broker  who  negocia^ed  the  policy,  that  bi 
his  opinion^  thefe  letters  ought  to  have  been  produced,  or  the 
CQntents  difclofed.  5  and,  that  if  they  had,  the  policy  would 
not  have  been  underwritten.     The  defendant's  cpunfel  con- 
tended at  the  trial,  as  they  have  done  upon  this  motion,  that  , 
the  policy  was  void  :  ift,  Becaufe  the  ftatQ  and  condition  of 
the  fort,  mentioned  in  the  governor's  letter  to  the  Eqft  India 
Company  was  not  difclpfed.     2dly,  Becaufe  he  did  not  dif- 
clofe,  that  the  French^  not  being  in  a  condition  to  relieve  their 
ftjiends  upon  the  coaft,  were  more  likely  to  make  an  attack 
upon  this  fettlement,  rather  than  remain  idle  :  3dly,  That  he 
h^d  not  difclofed  his  having  received  a  letter  of  the  4th  of 

February 
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C  li  A  J^t  Fthruary  1759 ;  firom  whieK  it  feemed,  that  the  French  hz^ 
^         t  dcfign  to  take  this  fetflementy  kty  furprise^  the  jtT^j  before. 
They  alfo  contended)  that  the  opinion  of  the  broHer  was  ah 
moft  decilxye :  the  wf^ole  was  laid  before  th^  jury,  v^o  found 
for  the  plaintxffl 

*'  Thirdty,  It  Temai^$  to  eonfider  thefe  objeftions  i  and  to 
examine  whether  this  Ttrdid  is  well  founded.  To  this  pur- 
t>ofei  it  is  necefiary  to  confidet  fhtf  nitti^re  of  the  eontra£l,  at 
the  tim^  it  was  ipade.  The  policy  wait  figned  in  May  i  *]^ 
He  contingency  was,  whether  i%f^  MarUor^Mgh  wa«  or 
would  ^.e  taken,  by  an  European  enemy,  between  OShhei^ 
1 759  and  QBoher  1760,  The  computation  of  die  rifle  de* 
pended  \ipon  the  ^l^ance,  whether  any  Eurepfan  power  woi^I4 ' 
attack  the  pla^e  by  fea.  If  they  did,  it  was  incapable  of  re« 
fiftanc^  The  underwriter  at  Landeri^  in  Maj  i7<Sp^  co^ld• 
judge  much  better  of  the  probability  of  the  contingency,  thai^ 
governor  Carter  co^ld  zt  Fort  Marl^orou^  iti  SefteAgier  1759. 
He  knew  the  fuccefs  of  the  oper^itions  of  thfe  war  in  Europe^  t 
he  knew  what  naval  force  the  Englifi  and  french  ha4  fcnt  to 
the  Eajt  Indies^  IJe  I^ew,  from  a  compar)fon  of  that  fo^'ce^ 
\^hcthcr  the  fca  was  open  to  any  fuch  attempt  by  the  French. 
He  knew,  or  might  know,  every  thing  which  was  known  at 
Fort  MarRorou^h  in  September  1759,  of  the  general  ftate  of 
affairs  in  the  Eqfi  Indies^  or  the  particular  condition  of  Fort 
Mar/horofsghf  by  the  {hip  which  brought  the  orders  for  the 
infurance.  He  knew  that  fhip  muft  have  brought  many  Iet«i 
ters  to  the  Ma/l  hdia  Company,  and  particularly  froQ^  thc^ 
governor.  He  knew  what  probability  tnere  wa^  of  the  Dutch 
^mmitting,  or  haying  comj[iiitted  hqftilities.  Ui^dc^  tbefe 
circumftanceai,  ^d^^with  this  knowledge,  he  infares  againll 
the  general  contingency^  the  place  beii^  attacked  by  ai^ 
European  power.  If  there  had  been  any  dcfign  on  foot,  or 
enterprize  begun,  in  September  1 759,  to  the  knowledge  of  the 
governor,  \%  would  have  varied  the  riik  underftood  by  the 
underwriter ;  on  account  of  his  not  being  told  of  a  particular 
deHgn  or  attack  then  fub/lfling  i  and  he  eftimated  the  rift:  up* 
on  the  foot  of  an  uncertain  operation,  which  might  or  might 
not  be  attempted.  But  the  governor  had^  no  notice  of  any . 
dcfign  fubfifting  in  September  X  759.  There  was  no  fuch  defign  * 
in  fa£t :  the  attempt  was  made  withox^  premeditation,  fWm ; 
the  fudden  opportunity  of  a  favourable  occafionj  by  the  con- 
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nivance  and  affiftancc  pf  the  Dut^hy  which  temptftd  Cenitf  C'^%  ^.  * 

lyE/h^fte  to  break  his  parolf.    Thcfc  being  thfe  circumr 

(tances,  under  Which  the  contraft  was  entered  into>  we  flial( 

bfc  better  able  tq  judge  of  the  objcfliorts  upon  the  foot  of 

concealments.    The  firft  concealment  is,  that  he  did  not  dif-* 

dofe  the  condition  of  the  place.     The  underwriter  knew  the 

ittfurahce  was  for  the  governor.    He  knew  the  goverhoi^ 

tnnft  be  acquainted  with  the  ftate  of  the  place.  '  He  knew 

^hc  governor  could  not  difclofc  it,  confiftently  With  his  dutv. 

H^  knew  the  governor,  by  infuriiig,  apprehended,  at  Icaft, 

the  poffibility  of  an  attack.    With  this  knowledge,  without 

aflting  a  qu^ftion,  he  underwrote.    By  fo  doing,  he  took  the 

knowledge  of  tfiis  ftate  of  the  phce  upon  himfelf.    It  was  9, 

matter,  as  to  which  he  might  be  informed  various  wi^ys;  it 

Was  hot  a  matter.  Within  the  private  knowledge  of  t^c  gov^ 

etnor  only.    But  not  to  rely  njoh  that,  the  utmoft  which 

can  be  conteiidcd  iis,  that  the  underwriter  trufted  to  the  fort 

being  in  ih(  condition  iil  which  it  oi^ght'to  be  :  in  liki^  man^ 

ner,  as  it  is  t^k^n  for  granted,  that  a  (hip  infured  is  fea  wor-* 

thy.     What  is  that  condition  ?  All  the  wifeneflTes  agre^,  that 

it  Was  only  to  refill  the  natives,  and  not  an  European  force^ 

The  policy  irifures  againft  a  total  lofs,  taking  for  granted, 

that  if  the  place  was  attacked,  it  would  be  Iqitt.    Th(f  con-? 

tingehcy,  therefore,  which  thfc  underwriter  has  infured  againft 

\ij  whether  the  place  woi^ld  be  attacked  by  an  European  force  ^* 

and  not  whether  it  would  be  able  to  refift  fuch  an  attack,  iif 

the  fliips  could  get  up  the  riven     It  vras  particularly  left  to 

the  jury  to  cohfider  wt^ther  this  was  the  contingency  in  the 

cbh temptation  of  th<;  parties  :  they  have  found  that  it  was, 

And  w6  are  ill  of  ojunioii,  that  in  this  refpefb,  their  conclu«; 

fioh  is  agreeable  to  the  evidence.     The  ftate  and  conditio^ 

pf  "ttc  place  were  material  in  this  view  only,  in  cafe  of  ^ 

land  attack  by  tlie  natives. 

r^Thc  fecond  concealment  is,  his  not  having  difclofedji 
that,  from  the  Frincb  not  being  able  to  relieve  their  friends 
upon  the  coaft,  ttiey  might  m  Jed  them  a  vifit.  Tfiis  is  nq 
pa'rt  of  t^ic  faQ  ,of  the  cafe  :  it  is  inere  fpeculatidn  pf  tlie 
governor,  froni  the  general  ftate  of"  the  war.  The  conjcc- 
tiire  was  dijilatcd  to  him  from  his  fears.  It  is  a  bold  at« 
l^pi  lor  the  conquered  to  attack  the  conqueror  in  his  own 

domihidxi^. 
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C  .fljl^.  *  dominions.  The  pra£licability  of  it»  in  this  cafe,  depended ; 
j^  ,  upon  the  E^ngltfh  naval  forces  in  thofe  feas,  of  whlth  the^ 
underwriter  coold  better  judge  at  London^  in  May  1760, 
tl^  the.  gpvernor  could  at  Fort  Marlborough^  in  Sefdember . 
1759^.  The  .third  concealment  is,  that  he  did  not  difclofe^ 
the  letter  from  Mr.  Winch,  of  the  4th  of  February  1759, 
mentioning  the  defign  of  .the  French  the  year  before. .  What 
that  letter  was,  how  he  mentioned  the  defign,  or  upon  what 
authority  he  mentioned  it ;  or  by  whom  the  defign  was 
fuppofed  to  be  imagined,  does  not  appear.  The  defendant 
has  had  every  opportunity  of  difcovery ;  and  nothing  has 
come,  out  upon  it,  as  to  this  letter,  which  he  thinks  makes 
fpr  his  purpofe.  The  plaintiff  offered  to  read  the  account 
trinch  wrote  to  the  Eafi  India  Company,  which  was  ob^ 
jeiEled  to  V  and  therefore,  it  was  not  read.  The  nauire  of 
.that  intelligence,  therefore,  is  very  doubtfuL  But  taking  it; 
ip  the  ilrongeft  light,  it  is  a  report  of  a  defign  to  furprize 
th^  year  before ;  but  then  dropt.  This  is  a  topic  of  mere 
general  fpeculation,  which  made  no  part  of  the  hGt  of  the 
c^fe  upon  which  the  infuraQce  was  to  be  made.  It  was 
faid,  if  a  man  infured  a  fliip,  k^nowing  that  two  privateers 
wer^Jying  in  her  way,  without  mentioning  that  circum- 
flance,  it  would  be  a  fraud. .  I  agree  to  it.  But  if  he  knew 
t|iat  two  privateers  had  been  there  the  year  before,  it  would 
be  no  fraud,  not  to  mention  that  circumftance  :  becaufe  it 
does  not  follow  that  they  will  cruife  this  year,  at  the  fame 
timei  in  the  fame  place ;  or  that  they  are  in  a  condition  tp 
do  it.  If.  the  circumftance  of  this  defign  laid  qfide  had  been 
mentioned,  it  would  have  tended  rather  to  leffen  the  riik, 
than  increafe  it :  for  the  defign  of  a  furprize,  which  has 
tranfpired,  and  been  laid  afide,  is  lefs  likely  to  be  taken  up 
again  ;  efpecially  by  a  vanquiihed  enemy.  The  jury  coiw 
fuiered  the  nature  of  the  governor's  filence  as  to  thefe  par* 
ticulars ;  they  thought  it  innocent,  and  that  the  omiflion 
to  mention  them,  did  not  vary  the  contra£t.  And  we  are 
ail  of  opinion,  that,  in  this  refpe£t,  they  judged  extremely 
right.  There  is  a  filence,  not  obje£ted  tq  at^he  trial,  nor 
liponthis  motion;  which  might  with  as  much  reafon,  have 
been  objeded  to,  as  the  two  laft  omifCons  \  rather  more. 
It  appears  By  the  governor's  letter  to  the  plaintiff,  that  he' 
was  principally  apprehenfive  of  a  Dutch  war.  He  certainly 
Had,  what  he  thought,  good  grounds  for  this  apprehenfion. 
Comte  UEJlargne  being  piloted  by  the  Dutch^'  delivering  the 

fort 


{01^  fo  t^^  I^uichf  and  fending  thu^rifouers  tcBat^nfi^h  is  a   C  H  Ai  P^ 
co^ifilt^^f ign  i?f -Aoft  grounds.  :;Prqhably>  the -lojfs  pf  the  ^ 

plac.&  waji.QT^jiig  to  the  Dutch',  T^he.-FV-^iri  could  not  havi^ 
got  up  tjjc^i^ver  jrithout  Z)M[rA.pilpt$  :  j.and  ix-  ii^^plain,.  the 
whole  was  Conpcrtcd  with  theau  ,  And  yet,  at^  the  tiipe  of 
underwriting  ^  policy,  there  waapo  intimatiop  about  the 
Dutch. .  .jThq  reafoiii^iiyjthexounfri^h^ve  notoJ>J4j£iod|to  his 
not  difvlpfuig  the  gw^iMk  of  this..apprcbcxifion.;s^  Jbec^fe  it 
pvjft  haK  sycijfen  frPOi  political  fpccuJation^ -i*n4  general  ,in- 
tcllige^ip^ :,  therefore,,  they  agjree,  i^  .i§:Pot  ne^^cfffiry  40,901717 
municate  fuc^^  fhings  to  an  unier^j^rifci:;.  ,p^.%        /   , 

^^Laftlyf  Great  Ajrefs  wsus  laid  upo^  ^^RP^\^^^^9^.\h^  broker^ 
But  we.all^.think,  tibeji^ry  ought  not  J^o  pay  theJg^Jl  regaf4  to 
it :  it  is  nn)exe  opinion  i.  which  is  up^  evidence  :  it.is  opi^qa 
after  an  event :  it  is  opinion  wkliout  the*  leaft  found^tioa 
from  any  previous  precedent  or  ufage :  it  is  an  opinion, 
which,  if  rightjy  formed,  couULonLyJ)/:  drawn  fcotn.theiame 
premifes,  from  which  the.  court.ajid  i^ry  were  .to  determine 
the  caufe :  and  therefore,  it  is  improper  and  irrelevant  in  the 
mouth  of  a  witnefs.  There  is^o  jinputation  upon  the  gov- 
ernor, as  to  any  intention  ^of  fraud,  By  the  fame  convey^ 
ance,  M'hieh  brought  his  orders  to  inlure^  he  wrote  h>  die 
cpmpany  every  thing,  which  lu^  knew  or  fufpefled  :  he  /le- 
fired  nothing  to  be  kept  a  fecret,  wbi<fh  iie  wrote  eithgr.to 
them  or  hia  brother.  His  fubfequcnt,  conduft,  down  to  the 
8th  of  Feiruqry..i']6o,  fliewcd  ,tW  he  thought  the  danger 
very  improbablje.  Thp  reafon  of  .the.rulc  agaipftconccaJr 
itients  is,  to  prevent  fraud  and  encourage  good  faith. «  .If  the 
defendant's  objeflions  were  to  prevail,  in  the  prefent  inflance, 
the  rule  would  be  turned  into  an  infttument  of  fr^ud*  'The 
underwriter  here,  knowing  the  governor  to  be .  acquainted 
with  the  ftateof  the  places  knowing  that  he  apprehended  -^ 
danger,  and  mud  have  jGome  ground  for  his  appreheniion ; 
being  told  nothing  of  either,  figned  tlus  policy,,  without  aik- 
ing  a  queftion.  U  the  objeflion^  "  that  he.wa^nQt  told,"  is 
fufficicnt  to  vacate  it,,  he  tpokthe  premium,  knowing  the 
policy  to  be  void,  -in  order  to  gain  if  .the  altemadvet  turned 
but  one  way^  and  to  make  no  fatlsJ^(!,tionj  if  it  turned  out 
the  other :  he  drew  the  governor .  into  a  falfe  confidence, 
that  it  the  word  ihould  Iiappen,  hq  had  provided  ^galnft  total 
ruin }  knbwiug,  at  th^:  fume  tifQc,  that  the  indemnity,  to 

^  ,  which 


*  •  r  m 

O  H  A'  F;  whidi  %ht  governor  tnifted,  was  void.  Thefre  lit^as  not  9, 
-  word  faii  to  him  pf  tKc  affairs  of  India,  or  thrf'ftltt  of  the 
W2t  thcrcj  QT  the  condition  pf  Fort  MarlhroUgh.  If  he 
thought  that  on\il$on  ;(n  t>h)e£Hon|  at  tlw?  fS.me,  he  ought  not 
to  have  fxgati  the  poUiry,  w5th  a  fecrct  referve  in  his  own 
mmd  to  malcc  it  void':  if  he  d^ifpenfed  with  the  information, 
and  did  not  think  tKis  fiknce  an  obje^^on  then  \^  he  tanhot 
take  ft  ^p  now,  after  thi'Weht;/  What  hai  been  often  faid 
of  the  ftatute  of  frauds  may,  with  more  propriety,  be  appKcd 
to  every  rule  pf  law,  drawn' from  principles  of  nit^rit!  equity^ 
to  prevent  fraud :  "th^t  ft  fhould  never  be  fo  turned,  con-; 
(Irued,  or  \ifed,  aa  to  proteft  or  be  a  meana  of  fraud.'*  Af- 
ter the  ftillcft  4cKbetatioA,  we  are  all  clear  thit  t&  vcriba 
Is  well  founded ;  and  that'  there  ought  not  to  be  a  new  trial : 
fconfequently,  that  th^  rtife  dbtained  for  that  purpof(;  ought 
to  be  difcharged,** 

To  have  given  this  very  dafeorate  and  learned  argument  fa 
the  ftatc  in  which  it  was  delivered,  certainty  requires  nb  a- 
pology )  hecaufe  from  it  inay  be  coUeQ:ed  all  the  general 
principles,'  upon  which  the  dodlrine  of  concealments,  in  mat- 
ters of  infurance,  is  founded,  as  well  as  all  the  exceptionst 
whibh  can  tie  made  to  the  generality  of  thofe  principles,  To^ 
have  abridged  fuch  an  argument,  would  have  very  much  kf* 
fen«d  the  pleafihre  of  the  reader,  and  would  have  been  an 
injury  to  the  venerable  judge,  who  in  that  form  delivered  the 
opinion  of  the  court.  The  rules,  then  advanced  and  illufn 
(trated,  have  fince  been  confirmed  by  the  opinion  of  the  judgj;* 
es  upon  fimiUr  qucftions.    ' 

fla^chc  ana         The  plaintifft,  P&«fi5ff  and  Jaqueryy  merchants  in  London^ 

??cTchCT,Dou8.  '"^'^^^^  E^^^^*  *'  o*^  ^^^  the  Swe£Jb  fhip  called  the  Mary 
143,8.  **  Magdakna^  loft  or  not  loft,  at  and  from  London  and  Ramf* 

*'  gate  to  NkiutZy  with  liberty  to  call  iitOftend,  being  a  gencr- 
**  al  Ihip  in  the  port  o{  Londin  for  Nantz,**^  There  was  a  dec- 
laration in  the  policy,  ^*  thlt  the  infurance  was  made  on  ac- 
**  count  of  certain  perfona  Carrying  on  trade  nnder  the  name 
**  and  firm  of  Falfee  and  Dupleffis^  Monfieur  L^au  U  Jeunt^ 
**  GUfltaume  Albert^  et  Poitier  de  la  Gueule**  The  defendant 
underwrote  the  policy  for  300/.  at  three  guineas  per  cenU 
The  (hip's  clearances  from  the  cuftom-houfe  in  London  and 
her  other  papers,  were  all  made  out  for  Oflend  only,  liit  the 
(hip  ^nd  goods  were  intended  to  go  dire^y  frotn  London  to 

Nantz, 


ItantZi^  withOUt^oing  to  O^d,    ||^lf  pf  ladia jin  the  French  CV  H .  A  A- 

hnguage,'^atcf  tKc  I'Sthof  ^^w/)?  ij^lS,  were  figncd  by.thc  ^_^^ 

captain  in  Lomoftf  but  |>uriorting  to  pic  madt  at  Oftend^  and  ''=''^"'"*^' 
that  the  gopcj^  yere  i^iBP^  tl^effi,  to  te  dclivcrqi  at  NatUz.^ 
Tli^  pphdy.  ^a»  fub(cr^4 ,  ^V-  ^^-  defcrtdant  on  the  .^  7th  o^ 
"jlnlyi  ancf  thp  laduig  Was  taVcili^iii  t>Stwccn  the.  ^4<h  of  jul$ 


vm  oi.^et^^iv^^Z'^  o|>9  on^tljf;  3il(of  ^tt/y,  and  theatl^T 

er  011  thc.7tl^  of  Auguft.    Th®  Ow  failed  on  jhe  24th  of  -<^//- 

^j^.-^i^d. was  taken  by  a  king^s  cutter,  on  her  way  to  Nantz. 

Aft^t„her  di^f ^r^re  from  Grf^fin^^xi^t  captain  threw overr 

boar<l  all  the  Wjix^  whiqh  jl^e  hf^  r,^f;eived  from  the  Cuftom* 

Kdufe  at  iffVi^k.  .  Thfy  t^4..?>ce^pfei)tefated.by  the  C^ 

hottfc  officers  at  tit^mfn^i  iVi4,  were  no^  longer  of  any  ufc* 

^he  ihij^  was  releiMe^  by  th^  Adi|^^lty,  but  tl^e  goods  were 

CQitden^d-    TIu|tpial[ntiJis,.ha4j^^  fcjnnexion  or.  Ihare  iii. 

the  iliip.  ,  Such  were  W0  materi^  ta^s  in  this  ctafe  as%the]( 

lycr^  ftated  Ijbis^  4?7  °J^9^i  M^^H/t^  i^M^^ttpottt^  upon  ^ 

'3^1^  ^,^.flf  Vo^^^t^y  .t^^S  %"^4  ?>t  be  a  iicw/tr^al^  The 

4;9ufe  hadT  be^n  ,tne4  at  .^v?  ls^():  (iX^io^s  at  QuildkaH^  aha  a  SittJMgi  aftdf 

^er4i,4^^^«4.t^'^,#^^^^^^^^      r.  TI^54^«"^ds  fpr.iit?  appli-'^'^-  »779- 

qatiqrt  to^^a  ijew  tri4t  Wfrc  ^wo.s,  -ift.  That  ^cre^j^a?  a  fraud 

Ofiend^  aqj^  y4|: never  ha^ui^.ifero.dcQghed.  for  th^ 

iignifiiL  and  W^Qf^  the  (hip  r  iaileoi  th^.  defeodapt  ovght  to. 
have  had  notice,  (hat  he  mimt  hate  exercued  his  ducretion* 

whether  ^e  >rov4d  cl^9pf^,foi{'^  JI?F?^5  P^^f^^H'^^?  ^fH^  ^^^ 
riik  oi  c^^ptWc*  ^Eefide*,  tl^e,,-fa^  abovementionedji  his, 
lojdflii^  /iatedi^  it}iat,  tjbc  pl^iig^^f^  ^ad  produced  evidence  to 
diewt  that  ^jl  iliips^  gpiDg  wiiJb  |[Pods  of  Britifk  Q:uiinufac« 
ture  to  Prance^  clear  out  for  Ojitft^y  without  ipe?uy^S  ^^-APa 
thither  ^  ^n*^^  ^lat  this  is  .unire^fally  undejrflQod.,^^  perfpQ${ 
concerned  in  that  l»ranch  of  commcrci:.  The  laeafons  fug« 
geftcd  for  clearing  out  for  O/tptd^  and  afterwards  making 
bills  of  lading  as  from  that  place,  were,  that  the  light-houfe 
duties  are  fared,  which  are  payable  when  the  voyage  is 
known  to  be  direftly  down  the  channel  \  and  that  the  French  ' 
duties  are  lefs  upoo  goods  from  Ofimd^  than  from  England* 

Lord 


C  «'•■  A-  p.  •      LoVd  Man^JfelJ.-^^  fm  YcmSt  1s  irtrpcadied".u'pori  "Wo 
^^^^    grounds-      ift.  It  is  l^id'  mefc  was  a  fraud  oii  flie  uuder- 


1^ 


of  the  trade  ;'  ahd  notofiouflyVb'to.evety  W^y^.,,  'i'lie'rea-^ 
foti  fbr  cJlcaring  fof  Q/?^'^^^^*?^^^gpi"g  ^iHs  of  lading  *  as** 
frbtti  thenccy-  did  not  fulljr  apj^eaf.'  'Bttt  it^M^as  gue^ecf  at'./ 
The  Fgrmi&s  GenerauxTiz^e  ihfe  itWiia&eniei^f  of -tJip  iiaxes 
iii  France:    "  As  we  ha^e  kid  a iSrge  diity  on' *jPrenc%  goods^ 
the  French  m?i^  have  doite  fte*  fairt^  on  ours  \,  arid  it  .may  W* 


the  trade',  by  dia£iihg  a.t^x,''whi6Ti  amou^b  t^apro^^ 
But,  at  any 'rate,  this  mi'Ko  frl^rf.m 'this  e^riffj';*  On^' 
nation  do^s  rtottalcc^notic^olf  tli^  teWA'ue  ia\W5f 'a^oijfiief. 
With  regard*  td.the^  e^iHiff  ot  tftt;^^^^^^  tU 

Ihip  Vl^ai  ^ot  little. 'tc?  J&j^fcitteft'w-Jth^jCt  .acQ^uiitl.  ,  acTy^ 
*rhe'fl&fid  otje<9tibh  is,.  raiaVuie  policy  wpi  ^qiade'^efcfe,' 
and  thfe  ftl^'ifailed  after,  th^proddmatk>)i'foV  febi-itals.  *  iJut 
e^ery  m^Vi^iii' 3?w^/r/>i^*itt<i;;JPrfln^^^^  the  i^K^oi^ulj]  cx- 
cV-rV':'i  I^^^^^  *)^^'  I'nmediateVcifA'to^ncpme.nroKd  V^^^^^ 
'*"fay  It  was  a'aually /cprfji^encfedV^'b'iA 

both  -(Jbtiritries  wer^*recailp'd^f''M^,¥5/ia^/'indX^^ 

talcenY  the  ftefets  w^rc  at  (^f ;*W;  d's^lf *&pe^r<^d"aft^r.^ 

ward^/.^re ValHng"  fer^ea^itf *'bt       ta'fighV^  ^t'^fe'^'no^ 

dppeaV'^thdt^the"  gdt>d^*'^Vfe  'Fmch  pi'iperi^V^  i*ft*'£^|j^: 

fhiin  tnight^f ending  Kilygbtldf^ 

But  it*  ?s  indifferent' wh^theY'^^XW^reJ^^^^ 

'the  fift  'inl^rfed  ■ext€nd4;'tn  ^ir\claptut6s  ;^2in^daf 'fw'c^ililier' 

underwrhefs  finned  it  fh^^lgrfife^.  prfertiJUm,  a?^*i'^^4  JVbi:la-J 

mation,  it, appears  that  tlie^ wit Yrfe'^aTiii  tt^^^ 

defendant  figned.     Shall  1*  ^f^il  \^n\^\{'6i in^'ewV^,  y/^UcK 

iri^feaC^i^  the  yilk,  but  whfcB*h-fe  h1fd-{rtV6ntl{irfpflh}oh''^'iien 

lie^nndfewrme'the  pbKc^y  r  J'^^isrA;  of  QpmipA!^''.^^' there 

fliduld  not  be"  a  'ne^ljr  'tff^r.**-  '  jfti^  tHre^  oth^V  judg^s^con-' 

cfurred  j  ahd  the  fiile  \N^as  iJifchar^eil.  *  .i-  -  :  '  -  . 

Miync  ▼.  Wal-      ^  fimilar  decifion  was  made  in  the  foltowinf;  cafe.'  "  It  was 
a^Gca  ni.       an  action  on  a  pbhcy  of  imfifraTnce  on  a  Fjrtugueze  (hip,  at 
and  from  Madeira  to  her  port:  6i  difcharge  in  Jahuilddy  itrvCix 
liberty  to  toucR  at  the  Leeward  IJlands.     The  defendant  un- 
derwrote 


OF  '  Fk  AtTD'  In'  POLlblES.  tpS 

Bert^otc  150/.  upon  it:   the  fliip  was'capturtdPKy  a  Frencl  C  H'-A'Pt 
jirfvatcer,*  and  condemned  in  the  court  of  AdmiraUy'in  ^ 

^rhnte,  on  the  grotlnd  of  having*  an  Engli^  ptp^^argq  bn 
board.  The  adion  was  brought  to  recover  this  lofS  ^rofA 
Ihc  underwriteV,  Mrho,  refiifed  tb  *pay,  alleging,  ttet'^  the 
jplaintiff  ihould  have  difclofed  to  •him',  that  the  fup^ifeargO 
was  J^nglijh,  At  the  trial,  a  "verdia  was  given  for  the 
plaintiff,  tipon  a  cafe  refcrved  forthc  opinion  of  th<i  court, 
and  containing  in  fubftsfoice  the  fafts  juft  fitted. 

* 

'  Fof  the  defendant  it  was  mfifted,  upon  the  argtimetii,  thlt 
the  agent  for' the  infurcd  ought  to  have  difclofed  this  i^(^  ; 
^d  that  it  was  the  more  material  m  this  cafe,'t)dcaiifc  dttr- 
ftig  the  prefent  war,  an  ordhiancc  pafled  in  Pra^ce^titcixht 
to  one  made  in  the  laft  war  in  175*,*  which  dedfares,  that 
no  Dutch  (hip  (hall  be  allowed  to  take  on  board  a  fupercar^, 
1>clonging  to  aiiynaftionat  chnlitywhh  thetotffiiSfiftwwr^^ 
imd  that  If  -any  fliip,  having  fJelTffapercargo,  be^tikcni  it 
iBiall  \it  condemned  as  lawful  pri^e; 


♦  •     #•      , I  •!-    • 


«• 


•  ...»  r  I  • 

^  Lord  Mansfield.-^^*  It  is  an  opprcffive  and  arbitrary  rule, 
>nd  contrary  to  "the  law  of  hatjoiW.'  '  If  bbth  patties  were 
'ignorant  of  if;-  the  undierwritcr  muft  Vun  all  rides:  and  if 
•^he  dWcndantkntw  of  fuch  an  cdiS,^it  was  his  duty  to  in- 
Hpftrci'  rf  fttCh  a  fupercafgd  were  <Wi*board.  ft^rtiuft  -be'U 
^Sudifleiit^bhcealmeht  *F  ctrcim^ftanccs,  tRa?  wirf  vitiafc^i 
pfefcy.  But  •irisfemarkabfe; -that  tieilher  party^hSs  faid-a 
word  iefpcefittg  the  treaticJj  Brtwfeeh  Fr^w^?  zwifdfi'ugir.'' 
7«dgnfent  wiii  alccotfmg))' giVeh'fir  Ad  plaintifi^^^        -"  •' 

'\  3d:'  We  comie^now  to  <lie  *«irttl  great  dmfton'^of  thw 
chapter,  natniely,  ta  cafes  in  irKlSi  ^Itdies  are  Vibi(i4)yTMfr 
Teprefentation?''  Before  we^oce^  ^b'ftate' Ac  iJafei  vMtt 
4his  head,itwfll  be  proper  to' ffllfiiiguffli  betVccn'-a'w^franfc 
ty  and  a  reprefentation.  •  -'A  Wittttnty'Brccfhdition'isf  that, 
which  maflces  a  part  of  thd*  wrttteh  politcy,  and  muft  be-  liter- 
ally and  ftri£lty  piiirformldd  \  aW-brifag  a  patt  of  the  agree- 
ment, noAing  itmtamount  will  do,'  or  'anfwer  the  purpofc. 
A  reprefentatton  is  a  ftate  of  Ae  tafe,  not  a  part  of  the 
written  inftrument,  but  collat^al  to  k,  ard  entirely  inde^ 
p^dent  of  it  \  and  it  is  fufficient,  Aat  a  repreientation  be 
"fubftantially  performed.    The  confequence  of  a  breach  of  a  Videpoft,c.i8. 

warranty 


t*  ♦- 


4^;  PF  m^^iy  m  pqi^^iir^ 

warranty jrtrc^^lb^ll  t^kc  notice  gl  hereafter..   If  therp  j)e  4 
mifrcgrefcntation,  i^  wilj  .ayoi4  the .  policy,  as  a  frauds  hut 
npt  as^a.jpart  of  the  agreexppnti     Even  written  inftftt^iqn% 
y  if  t^ty  are  not  irifert^d  in  ,tl\<, policy,  arc  only  tp  be  confidf 

ejr?5. 2^?.  reprefcntatign^.}  ,^d  in  order  to  make  tbetri  valid 
and  ,|j|ljn,ding,^$  a  warr^n^j^,  i^  is  abfojutely  ncceffary  to  make 
them  a  part  of  the  inftrumentj  by  which  the  contraft  oi  in? 
demnity  is  effefted.  If  a  reprefentation  be  falfc  in  any  mar 
terial  point,  it  will  avoid  the  pqlicy  i  afid  if  the  point  te  riot 
tnaterial,  the  reprefentation  can  hardly  ever  be  ftaudulbutx 
The  principle,  upon  w^^ich  tl^,  policy  is  void  In  fuch  a  c^fe, 
w^  itated  in  the  opening  i  that  the  underwriter  has  tondput^ 
ed  the  rilk  upon  circUmftances,  which  were  falfe,  6r,w^ic& 
did  .^ot  f^xift.  Thefe  dodbrinea  are  fully  eftablifced  by  a  ya;* 
riety  of  judicial  decifions.  .    .  -   -. 


^at»rfon  V.Wat-  Upotl  .a  rule  to  flicw  caufe  why  a  new  trial  Qvould  noi  at 
yl*  *^  granted  J  in  this  cafe^.  i-or^^i^^^^/i/ reported  a»  ibllowf^: 
''  Hiis  was  an  a£lidn  upon .  a  policy  oi  infuraii9e«.  At  the 
trial  It  appeared  in  evidetice,  that  the  firft  underwriter  nad 
the  folloWiag  inftruftion  Ct^py^  to  him..:  "  Thj:oo  £ln9ufiind 
'^  five  hundred  pounds  upojs  t^e  Q;iip  Ji^iu  Q^far^  !o^  ^Z- 
"  j^,  to^ouchj  at /*/)?«wf /^ji  fi^d  ^Ypoxt^  it\  America ;  Jipft 
**  tmunt^  tfffclve  .gun^^an4'iwfnty  mm!!  ..Th^&.vaftruftipi^s 
wete  not^aQ^ed  .fg^^.jn^ic  j^}mqiunicated  to  ]d)€;jdeil(end2CQt.} 
but  the  (hip  yafi^  only^ifeprc/^t^d^^ffgrj//)^  /a  ^^^  m  njbif  if 
force' :  .^nd  athoufaad  p9tuads  hadjbeen  ^oupc,  bef pre  the,der* 
^<^id^t  underwrote  any  t^^i^  Up9n  ^n*^  Thfi  inftri(i£UQfVs 
were  dated  the  ,ai8*.f}f  J^f^i  ;77(^  and  the  Qiig  ,jpiilc4oii  t^ 
23d  of  *fulj  1776  \  and  Was  taken  by  an  Amer'uah  priva- 
ij^ff. ,  Thskt.  at^  the  tiip^  9f  her  beii^.taken^  &e  had  on 
Jjp^d  (S i/^  pOMd&r'ty  4  (^ po^oder^,  ^j ,««^  ffUfuUrs,  6  half 
ptmnievn  vbich.  ate  ^t^^iji^h^  2i»j|j?7:  men.  and  boys  id 
all,  for  her  crew  j  |}ut  ofajt^z,.!^  onjjr  were  «i«i,  (not  aq, 
as  the  inftru&ions.  mQaXicu^^  /^nd  the:  j^eft  ,^>oj^     But  the 

witncfs.  iafd,  he  cortfi4er^  lieit  asib««ig.Arwg®'^^^  ^^ 
iorce;,  than  if  (he  had-fj;^  FW^C;gup^  ^»J  ^9  ^Wq/-  heaU 
fp  faid  (w^icl^  is  a  J3;)at;erial  cirGumftancc)  tl^a^  thfre  iverjs 
tuither  men  nor  gutts  on  bdardi  frf  the  tiwe.  of.  ^h^  ii^^K^ce.,  Tiiat 
he  himfelf  infured  at  the  fame  premium;  without  regard  ur 
Inquiry  into  tjie  force  of,^^  (hip.  Other  undcrwrixcra  a]ib 
infured  at  the  (ame  gren?iiw^t  T?^^9^^  ^Y  9^?  TfPr*?^?^^' 
tion  th;^  that  (he  was  ajhip  of  force-    That  to'  every  four 

pounder^ 


poondcr,  th#e  (hould  be  five  mea  and  a  b&y.  That  in  n^iv 
chant  (hipsy  boy$  always  go  under  the  denominatifon  of  iQ6i|. 
This  was  met  $y  evidence  on  the  par):  of  the  defetid^^ 
fayingy  that  guns  meant  carriage  guii6>  not  fwiveii.;  ao4 
znea  meant  ahk  men^  exciufive  of  h9ym  There  were  t^^^c^ 
caufes  of  the  fame  nat-ure  depending.. upon  the  iame  ^\i^ 
dence.  The  defence  in  each  was,  that  thefe  inftru^ions  wi$r§ 
to  be  confidered  as  a  warranty^  tbe  fame  as  if  they  haid  beeq 
inferted  in  the' policy i  though  they  were  not  proved  to 
have  been  ihewn  to  any  but  the  firft  underwriter.  In. all 
the  three  cafes  the  queilion  for  die  court  to  determine,  is« 
Whether  the  inftrudionsi  which  were  ihewn  tothe  firft^ua* 
derwriter^  are  to  be  confidered  as  »  warranty  inferted  in  fb^ 
policy ;  or  as  a  i^prefeatation,  wbi<<h  wi^uld' avoid  the  policy^ 
if  fraudulent  I  If  the  court  fhouki  be  ^  opiniom,  tihat  tho 
tnilruAions  amounted  to  a  warranty,  then  a  new  trial  i^  to 
be  had  in  each  without  cofts ;  otherwife,  the  verdi<Sla,  which  - 
were  all  for  the  plaiufti^St  ;ire  to  (tand.  At  the  trial  I  waa 
of  opinioQi  that  it  would  be  of  very  dangerous  confci|ueRc^i 
to  add  a  conyerfatic^  that  pafled  at  tluit  time,'  as  part  of  the 
written  agf^ement.  It  is  a  collateral  reprdeutatien  yv^A  \i 
(he  parties  had  CQafideiied  it  as  ^  warranty,  th&y  wp^^^h^vo 
kad  it  inferted  ij|  ^  policy.  But  feoaadly,  if  tbe^, ji^iilafq'o^ 
tions  were  to  b^  confidered  in  the  light  of.  a  frauflulent  mif* 
reprefenxation  ;  they  muft  be  both  material  and  f;au4u)<m  2 
and  inthat  light»  I  heldi  that^a  mifr^p^cntatioa  madp«tC( 
the  firfl:  underwriter  Ought  to  be  confidered  as  a^jniCct^prc^ 
fentation  mad^  to  every  one  qf  thejn,  and  fo  \poul4;;ii^£eA% 
the  whole  policy^  OtkQ?wii<,  it. would  be  a  contrivaj^ce  t^ 
deceive  many  :.  for  wlh^re  a  gs^^.f^kti  ilands  ifirftj  th^- rel^ 
underwrite  without  a&iog,  a  qi^eftizm  :  and  if  he  be  impo^.4 
Upofi,  tlie  reft  of  the  underwriter^  are  t^ken  in  by  the  iia^iQ 
fraud."     Ther  fafe.l^as  ieft  to  the  }ufy  uuder  (hat  <^ru^ifH^ 

.-  "     '     •      >         .         :oir        : 

After  argument  at  the  .bart  Lord  MausfisI4^^..'sJf^^4v 
Whether  there  w^s  any  cafe  that  made  a  ditference -l^e^^o^ 
a  written  and  a- parol  reprefentation  J  No  anfwcr  beii^;givw 
eitv  his  lord(hi|^  proceeded  :  "  Thero  is^  OiO  diftin^ion}h&(tei^ 
known  to  thofc^  who  are  at  alt  convcf  iant  in  the  \v^  of  in«- 

tion, 
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Hon,  which  mskes  part  of  a  written  policy,  aa#  a  reprefen-» 
tation  of  the  ftaf^  of  the  cafe.  Where  it  is  a  part  of  the 
written  policyi  it  muft  be  performed.  As  if  there  be  a  war^- 
yantjof  convoy,  there  it  muft  be  a  c$mny;  nothing  elie  will 
anfwer  the  idea  intended  by  the  warranty :  it  muft  be  ftri£t<* 
ly  perfonned,  as  being  a  part  of  the  agreement  ^  for  »•  the 
cafe  of  convoy  it  might  be  faid,  the  party  woufc^  not'  have 
h^fured  without  convoy--  But  as,  by  the  law  of  merchants^ 
all  dealings  fhuft  be  fair  and  honeft,  fraud  infeSs  and  vi-^ 
tiates  every  mercantile  contract.  Therefore,  if  there  be 
fraud  in  a  reprefentatietf,  it  will  avcnd  the  policy,  on  account 
of  the  fraud,  but  not  on  account  of  the  non-compliance  with 
any  part  of  the  agreement-  If  in  a  life  policy,  a  man  wai^ 
rant  another  to^  be  in  good  health,  when  he  knows  at  the 
£ime  time  he  is  ill  ef  a  lever,  that  will  notf  avoid  the  policy 
on  the  ground  of  mifreprefentation ;  (though  it  will  be  void 
for  non-compliance  With  the  Warranty ;)  becaufe  by  the  war^ 
ranty,  the  infured  take»  the  riik  upon  himfefiF.*  But  if  ther€ 
be  no  warranty,  and  he  £a(y,  ^  tht  man- !» in  good  health,'* 
when  in  fa£l  he  knoW»  liim  to  be  ill,  it  is  falfi^  So  it  is,  i£ 
he  do=not  know,  wheAer  he  be  well  or  ill ;  fot  it  is  equally 
falfe  to  undertake  Co  fay  that,  which  he  knows  nothing  at  all 
of,  as  to  £3y,  thai is^ttue,  which  he  knows  isnot  true.  But^ 
if  he  only  fay,  *•  he  bclicvfes  the  man  to  be  iVi  gi^od  health,** 
knowing  nothing  abetot  it,  nor  having  any, re&fon  to  believe 
the  contra)ry ;  there,  though  t^e  perfon  19  not  in  good  health^^ 
it  will  not  avoid  the  policy,-  becaufe  the  underwriter  then 
fakes  the  riik  upon  himfetf.-  Sathaifhere  cannot  be  a  ckar-> 
er  diftitidion,  than  that  which  exifts  between  a  warranty^ 
which  fnakes  part  of  the  written*  piaUcy,  ai^d  a  collateral  rep^ 
fefentation,  which,  if  falfe  iti  a  poin^  of  materiality,  makesr 
Ac  policy  void  :•  bu*  if  not  mareriaH.  it'  can  hardly  ever  be 
firandulent.  So  far  from  the  ^fagc  being  €0  Gcmfider  in-' 
ftru£lion$  as  a  part  of  the  policy,  that  parol  i»ftru£lion8  were 
never  entered  in  a  boolt,  VLOf  wtittfen  inftf u£tions  kept,  till  a 
few  years  ago,  upon  occafioh  of  feveral  adions  brought  by 
rile  infured  upon  policies^  wherfethe  brokers  had  reprefenteJ 
many  things  they  ought  not  to  have  fepifefented,  in  confe- 
quence  of  which  the  plaintifRs  were  caft.  I  advifed  the  in- 
Aued  to  bring  an  a^ion  againft  the  brokers^  whif^  they  did^ 

axut 
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And  recovered  in  fereral  inftances :  and  I  haYCTepcatcdly  at 
Guildhall^  cautk^ned  and  recommended  it  to  the  brokers^  to 
enter  all  reprefentations  made  by  them  in  a  book.  .  That  adU 
▼ice  has  been  followed  in  Londm ;  but  it  appeared  lately,  at 
the  trial  of  a  caufe,  that  at  Brift^l^  to  this  hour,  they  make 
no  entry  in  their  books,  or  keep  any  tnfttuAions.  The  quefc 
tion  d)en  is,  whether  in  this  policy  the  perfon  infuring  has' 
warranted  that  the  (hip  (bould  pofitively  and  literally  hare  la 
varriage  gwir  atid  4o  men»  That  is,  whether  the  inftrudions 
given  in  evidence  ate  a  part  of  the  policy.     Now  I  will  take 

•  It  by  degrees.  The  two  fitft  underwriters  before  the  court 
are  Watfin  and  ^nelL  Says  Watfen^  **  it  is  part  of  my  agree- 
^  ment,  that  the  (hip  (hall  fail  with  ti  giins,  and  20  men  ; 
^  and  it  is  f<9  ftipulated,  that  nothing  undet  th2it.nuinber  will 
M  do :  ten  guns  with  fwivels  will  not  do."  The  anfwer  tothis 
is,  read  your  agreement  j  read  your  policy*  There  is  no  fuch 
tiling  to  be  found  theie«  It  is  replied,  yes,  but  in  fa£b  there 
is,  for  the  iii(krudi<nis,  t^n: which  theK  policy,  was  made^ 
contain  thatexprefs  ftipulatioB^  The  anfwer  again  is,  there 
sever  were  any  in(faru£^ioas  flie^l^  to  Waifon  i.  nor  were. any 
a(ked-  for 'by  liiou  What  coloui:  then  has  he  to  fay  that  thofe 
lofbudions  ate  any  part  of  his  agreement  ?  It  is  faid,  he 
ihfured  upon  thie  credit  of  the  firft  underwriter.  A  repre- 
(entatidn  to  the  firft  underwriter  has  nothing  ta^lcf  with  that; 
which  is  the  agreement,  or  terms  of  the  policy-  No  maq 
who  underwrites  a  policy,  fubfcribes  by  the  a^  of  ^ndet* 
Writing,,  ta  terms  of  which  he  knows  nothing :  but' he  reads* 
the  agreement,-  and  is  governed  by  that*  Matters  of  intelli-** 
gence^'fudif  as  that  a  Aip  is  or  is  not  miffing,  are  things  ia 
^hich  a  man  is  guided  by  the.name  of  a  firft  underwriter,  who 
is  a  good  man,  atld  to  wfaicb  another*wiil  therefore  give  faith 
and  credit :  but  not  to  a  collateral  agreement,  of  which  he  can 
know  .nothing.     The  abfurdity  is  top  glaring ;  it  cannot  be; 

-  By  eitenfion  of  an  equitable  relief  in  cafes  of  fraud,  if  a  man 
is  a  knave  with  refpedb  to  a  firft  Underwriter,  and  makes  a 
falfe  reprefentatton  to  him  in  a  pbint  that  is  material ;  as  where 
having  notice  of  a  (hip  being  loft,  he  fays  (he  was  (afe ;  that 
(hall  efied  the  policy  with  regard  to  all  the  fubfequent  under- 
writersi  who  arc  prefumcd  tS>  follow  the  firft.  How  then  do 
Waffon  and  iS/irf/  underwrite  the  (hip  in  queftion  ?  Without 
knowing  whether  (he  had  any  force  at  all.  That  proves  the 
ri(k  was  equal  to  a  (hip  of  no  force  at  all  *,  and  the  premium 

was 
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OiHr  A  :F«9  yf^^  a  Ytft  one  V  eight  guineas.  Sp  much  theifefbrc  for  thofe 
,  ^  f  two  cafe«,  Tke  third  c»fc  ia  that  of  Murr^.^ho  ^^  the  m* 
ftrtt£tionS)  .wkh  the  reprdentattoa,  whkk  xh<Y  Q^t^tstif^i* 
IMd  the  number  of  guns  induce  iiim  to  uudeiWc ite  thg  ^oji- 
ey  ?  If  it  did*  he' would  have  faid>.  put  them  uuo^  t}>^  pHOiiey  ? 
warrant  that  the  ihip  fhall  depart  with  la  gun§  jyi«t  ^Qjmcn* 
Whereas  he* does  no  fuch  tiling,  but  tat^s  thc:ij>mc.pr<*ftimn> 
which  Watfon  and  Sftell  did,  who  had  no  uoticerof  he«r  haviug' 
any  force.  What  does  that  prove  ?  That-  b^  >*  paid  and  re* 
ceives  a  piemiumy  as  if  it  were  a  iliiip  of  no  force  at  all*  The 
tcprefcntation  amounts  ta  no  nnore  than  this,  I  tcU  yoU  wHat 
the  force  will  be,  becaufe  k  is  fa  much  the  better  for  you. 
There  is  no  fraud  in  it,  becauffe  it  is  a  rcptcfentation  only  of 
what,  in  the  then  date  of  the  fliip,  they  thoiighl  tvt>uJd  be  die 
truth.  And  in  real  tcuth  the  (hip  failed  willita.  larger  force ; 
for  flie  had  nine  carriage  guns  and  fi^  iwircbi  The  under* 
'miters  therefore  had  the  adrantagi  by  the  diffeisitcsfe^  <  llic£6 
was  no  ftipubtion  about  whsK  the  weight  of  metal  wbuld  be». 
All  the  whn^lfes  fay,  that  ihe  hadrmore  forco.tkaniif  (he  hod- 
i^  carriage  guns,  in  poiirt  of  ibreiigtb,  .of  oonrentence,  and: 
for  the-purpofe  of  refiftance.  -  The  fup^rcaugo  3ii  paitacidat 
fays,  ^^  he  infured  the  fame  ihip  and  the  fame  Toy^,.  bxiiiu^ 
*'  fame  premium,  without  faying  a  fyllaWe  abouEt  tte  force;" 
Why  then  it  was  a  matter  proper  for  the  Jury  to  fay,  wJte- 
ther  the  reprefentation  was  falfc,  or  whether  it  was  in  fadlaa 
infurance  as' of  a  (hip  without  £brce.  They  baTCttetemun'^ 
ed,  and  I  think  very  rightly,  that  it  was  ah  iitfuraftOB  without 
force/  IBiifif'  makes  an  obje^bfon,  that  tlicr  itprefentation 
ought  to  be  conlidered  as  infeitedin  t&e  policy  ^  bat  theniv- 
fwer  to  that  is,  he  has  detenhtned  whether  it  .i}>ould  be  in^' 
ferted  in  the  policy  of  noti  by  not  inferring  it  himfelf.  •  There 
is  a  great  diffxjrcncc,  whether  it  fhall  bo  confidered  as  a  fraud. 
But  it  would  be  very  dangerous  to  permit  all  coHateral  t«p* 
refentations  to  be  put  into  the  policy.  1  am  esttemely 
glad  to  hear  that  a  great  many  of  the  underwriters  have  paid. 
Mr.  Thornton  has  paid,  who  was  the  firft  perfoii  that  ikw  the 
inftruCtions.  Shall  the  reft  refufe  then  ?  As  to  Wat/on  and 
Snelly  they  have  no  pretence  to  refufe  ?  for  there  is  not  a  col- 
our for  tbc  objeftion  made  by  them.     As  to  Ewir^  we  are 

all 
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idtfathfii^d  with  iht  deterixSnation  of  the  jiir^agaihft  him* 
Therefore'  the  nilc  for  a  new  trial  muft  be  difchai;ged.^  1    • 

N.  B.  On  the  Monday  foilowing,  Mr.  Davenport  faid,  he 
was  defircd  by  the  underwriters  to  aflc,  whether  it  was  the 
ophiion  of  the  court,  that  to  make  written  inftrnAions  valid 
and  binding  as  a  warranty,  they  muft  be  inferted  in  the  poli- 
cy I  Lord  Miinsfield  anfwered,.  that  moft  undoubtedly  that 
^h^  the  opinion  of  the  court ;  If  a  man  warrant  that  a  (hip 
Afsdl  detji  rt  with  12  guns,  an'd  it  depart  with  10  only,  it  is 
contrary  to  the  condhioii  of  the  policy. 

From  the  judgment  pronounced  in  the  caufe  juft  ilated, 
wfc  learn  the  difference  between  a  warranty  and  a  reprefenta- 
tion  :  we  learn  alfo,  thatajterformance  iq  fubftance  will  fat- 
isfy  a  condition  e^relTed  in  a  reprefentation  ;  but  that  noth-. 
ing  except  a  ftri£^  and  literal  compliance  will  fulfil  tli^ 
terms  of  the  former :  and  we  alfo  are  inftrufted  in  the  whole 
ftoClrine  of  reprefentation,  as  far  as  it  afFeds  the  contra£l 
of  iofurance.  The  pofitions  advanced  in  the  above  cafe  were 
io  fatisfadory,  that  they  have  been  adopted,  as  the  ground 
of  diredion  to  juries,  upon  all  queftions  of  reprefentation ; 
and  have  been  fDllowed  by  the  court,  whenever  points  of  that 
l^ature  have  come  before  them  fpr  judgment. 

This  was  an  aftion  on  a  policy  of  infurancc  on  the  fliip  Bizc  v.  Flcich. 
Cnrftatic  Eaft  Indiamnn,  «  at  ;lnd  from  Port  I  J  Orient,  to  the  Sr'^^"'"Ss  after 
**  iflcs  of  i^r^^re  and  Bourbon^  and  to  all  or  any  ports  or  places,  1779,  GuiJd- 
♦*  whete;  and  whatfoever,   in  the  Eajf  Indies^  China,  Perfia,  ^"'  ^""fr 
**  or  elfewhere,  beyond  the  Cape  of  Good  Hope,  from  place  to 
^*  piace  •,  and  during  the  fliip's  flay  and  trade,  backwards  and 
^^  forwards,  at  all  ports  and  places,  and  until  her  fafe  arrival 
^*  back  at  her  laft  port  of  difcharge  in  France^     But  at  the 
Came  time  that  tliis  policy  was  fubfcribed,  there  was  a  flip  of 
paper  wafered  to  it,  and  (hewn  txs  the  underwriters,  on  which 
was  written  tlie  following  reprefentation : "  The  (hip  has  had 
•*  a  complete  repair,  and  is  now  a  fine  and  good  veflel,  three 
'"  decks.     Intends  to  fail  in  September  or  OBober  next  (1776.) 
^  Is  to  go  to  Madeira^  the  ifles  of  France,  iPondicberryy  China^ 
^  the  ifles  of  France,  and  L' Orient.** 


•     tWWi 
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•  The  fliip  6ii  not  fail  till  the  6di  of  Dicember  1776,  and 
did  tiot  xtAch:  Pondicherry  till*  the  T.'^d  of  July  1 777.  She 
continued  thejrc  till  the  23d  of  Auguft  following,  when,  in-, 
(lead  of  proceeding  to  Chindy  fhe  failed  for  Btngaiy  where  hav- 
ing paffed  the  winter  and  undergone  confiderable  repairsi 
ihe  failed  from  thence  earljr  in  the  year  1778,  (being  thefeCf 
ond  ftiip  that  left  the  Ganges  ;)  returned  to  Pcudicbenj,  and 
after  taking  in  a  homewardnbound  cargo  at  that  place,  pro- 
ceeded in  her  voyage  back  to  VOrienti  but  was  taken  in  Oc« 
tober  in  that  year,  by  the  Mentor  privateer.  The  ulual  time^ 
in  which  the  direft  voyage  between  Pondlcberry  and  BengtJ 
is  performed,  is  fix  or  feven  days  ;  but  the  Carnatic  was  a- 
about  fix  weeks  in  going  to  Bengaly  and  two  months  on  the 
way  back  from  thence  to  Pondicherry.  Both  going  and  retunw 
ing,  (he  either  touched  at,  or  h^  off  Ma4r^%  MafnUpatank^ 
Viftgapatam^  and  Tanon^  and  tpok  in  goods  at  aU  tho(e 
places* 

It  was  contended  in  this  cauie,  at  the  trial,  that  the  repro- 
fentation  accompanying  the  policy  reftrained  the  voyage  to 
the  limits  therein  fpecified.  They  produced  fomelettcw 
from  the  owners  to  their  correfpondents,  one  of  which  was 
to  the  following  cfFeft  :  **  We  doubt  not,  but  on  account  of 
**  the  ftorm,  the  ihip  will  be  forced  to  go  to  Bengal  to  he 
**  laid  down,  which  cannot  be  done  at  pondicherry;  in  which 
"  cafe,  our  captain  will  have  entered  a  proteft,  which  we  will 
**  forward  in  time  to  you."  In  a  fubfequent  letter,  they  fay 
nothing  of  the  florm  or  leak ;  but  mention  a  difierent  caufe 
for  the  (hip's  going  to  BengaL  Thefe  letters,  it  was  faid, 
raifed  a  prefuinption>  that  the  neceflity  of  going  to  Bengal 
was  merely  a  pretence  dcvifed  after  the  capture,  and  when 
the  infured  began  to  apprehend  that  the  words  of  the  policy 
would  not  cover  a  voyage  to  that  place. 

Lord  Mansfield  told  the  jury,  "  that  the  firft  quedion  was, 
whether  the  policy  was>oid,  on  account  of  raifreprefenta- 
tion.  Now  there  is  an  efTential  difference  between  a  warran- 
ty and  a  rcprefentation.  The  warranty  is  a  part  of  the  con- 
trail :  a  rifk  defcribed  in  the  policy  is  part  of  the  contra^. 
There  can  be  no  warranty  by  ariy  collateral  reprefents^tion. 
The  ground,  on  which  a  repre fentation  affefts  a  policy,  i& 
fraud.     The  reprefentation  mull  be  fraudulent,  that  is,  it 

mult 


OF    FJLAUD    IN  'iH)iICIE;5..  3^04 

muft  bci^fe  an4  material  ip  T^{p^£k  to  the  rifk  to  be  run.  c  H  A  F. 
AH  rilks  aw  governed  by  the  nature  of  them  ;  and  the  ^* 
premium  is  governed  by  the  rifle  Where  a  reprefentation 
accompanies  an  inftrument>  it  fays,  '^  I  will  have  this  under- 
"  flood  as  my  prefent  intention  :  but  I  will  have  it  in  my 
*•  power  to  vary  it.**  The  great  quellion  in  tliis  caufe  is, 
whetlier  the  reprefentation  w;|8  falfe,  and  that  in  a  materia} 
ii){laace.  Fra4d  is  found  out  by  the  materiality  of  the  point 
it  is  charged  in.  It  is  to  be  confidered  then,  whether  they 
had  really  a  view  of  going  to  China.  A  witnefs  has  proved 
that  the  difierence  of  infurance  is  ory&  per  cent,  on  going  to 
Bengal^  and  not  to  China.  If  you  think  that  this  was  a  mil^ 
reprefentation  to  avoid  paying  the  one  per  cent,  you  will  find 
for  the  defepd^nt.  But  if  yQU  are  fatisfied  that  the  real  in- 
tention, at  the  time  of  the  reprefentation,  was  to  go  to  China, 
the  plaintiff  will  be  entitled  to  your  verdi£l :  for  the  infured 
may  change  bis  intention,  go  to  Bengal^  and  yet  be  prote£led 
by  the  policy,  which  clearly  admits  of  that  voyage,  and  muft 
he  uaderitoqd  by  both  parties  in  4  greater  latitude  than  the; 
reprefentation,  being  expreiied  in  different  and  much  more 
Gomprehenfive  terms.  If,  upon  the  whole  evidence,  youfliall 
be  of  opinion,  that  no  fraud  was  intended,  and  that  the  vari-« 
ance  between  the  intended  voyage,  as  defcrihed  in  the  flip  of 
paper,  and  the  a£lual  voyage  as  performed,  did  not  tend  to 
iQcreafethe  rifl^  to  the  underwriters,  thisjlip  of  paper  being  only 
Q  reprefentittiony  you  muft  find  for  the  plaintiff."  The  jury 
found  a  verdi£l  accordingly.  And  although  in  feveral  caufes 
upon  the  fame  flip,  new  trials  were  moved  for,  and  granted ; 
yet  in  this,  which  was  the  only  caufe  in  which  there  was  a 
feprefentation,  ^e  verdift  wa^  acauiefccd  in,  an4  no  motion  VideDmig. 
I^efpe£ting  it  ever  was  niade^  ^'  *7** 

In  the  oi,itfet  of  this  chapter,  we  took  notice  of  a  very  ma* 
terial  rule  refpe£ling  mifreprefentation  ;  and  which  it  now- 
becomes  neceffary  to  repeat.  If  a  reprefentation  be  made  to 
the  underwriter  of  any  circumQanoe  which  was  falfe,  this, 
\i  it  be  in  a  material  point,  fhall  vacate  the  policy,  and  an- 
nul the  contrafi,  although  it  happen  by  mijiake,  and  without 
;^iy  fraudulent  intention,  or  iniproper  motive  on  the  part  of 
tthe  infured.  We  alfo  ftated  the  principle,  on  which,  in  fuch  j  Burr,  xoo«. 
^  ca^e,  the  contrail;  is  held  to  be  void :  becaufe  the  insurer 

is 
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CHAP,  is  M  into  ^rror,  and  compvteft  hie  rift  mpoii  €irciifnftan€e» 
not  founded  in  faA ;  by  which  means,  the  ri(k  aAually  run 
is  difFerent  from  that  intended  to  be  run,  at  the  time  the  con* 
tra£^  18  made.  On  this  ground  it  is^  that  the  contra^  is  as 
much  at  an  end)  as  H  there  had  been  a  wilful  atid  faife  alle-* 
gfition,  or  an  undue  concealment  of  circumftances.  The 
do^rine  here  meant  to  be  adranced  wili  be  better  underftood^ 
and  more  folly  iiiaftrated,  by  attention  to  the  foUowing  cafe« 


MacdcmaTi  r.  It  was  an  z&ion  en  a  poHcy  of  infurance  on  die  ihip»  ^  the 
Frafcr,  Doug.  «  jif^y  jyjd  Harmah,  from  Niw  rark  to  Philadeiphia:*  At 
the  time  when  the  infurance  w^s  made,  which  was  in  London^ 
on  the  30th  of  January^  the  broker  reprefented  the  (ttuatk>n 
of  the  (hip  to  the  underwriter  as  follows  :  ^  The  Mary  and 
*^  Hannah^  a  tight  veflel,  failed  with  feveral  armed  ft»ips,  and 
"  was  feen  fafe  in  the  Delaware  on  the  i  ith  of  December^  by 
*^  a  fhip  which  arrived  at  New  T^rkJ*  In  fad  the  fliip  waa 
loft  on  the  gith  ^  December^  by  running  againft  a  cheveetu  Jk 
frife^  placed  acrofs  the  river.  The  caufe  came  on  to  be  tried 
before  Lord  Mansfi^d  at  GialdhalL  The  defence  was  found* 
ed  on  the  mifreprefentation  as  to  the  time  when  the  (hip  ^aa 
feen ;  and-  the  reprefentation  and  the  day  of  the  lofs  being 
proved,  the  jury  found  for  the  ^defendant.  A  rule  was  ob-i 
tained  on  the  part  of  the  plaintifF,  calling  upon  the  defendant 
to  (hew  caufe  why  there  iliould  not  he  a  new  trial.  .After 
argument  at  the  bar. 

Lord  Mansfield  faid  :  "  The  diftin£lion  between  a  warran>« 
ty  and  a  reprefentation  is  perfeftly  well  fettled.  A  repre- 
fentation mttft  be  fair  and  true^  It  ihould  be  true  as  to  all 
that  the  infured  knows  5  and,  if  he  reprefents  fads  to  the 
underwriter,  without  knowing  the  truth,  he  takes  the  rifk 
upon  himfclf.  But  the  difference  between  the  fad  as  it  turns 
out,  and  as  reprefented,  muft  be  material.  The  cafe  of  the 
Vide  ante,  the  Julius  Cafar  was  very  different  from  this.  The  fhip  there 
Cafe  of  Piwfon  ^35  only  fitting  out,  when  the  infurance  was  made.    No  cuna 

V.  Watfon.p.  '  I         uji  ir-j  i_ 

J97.  nor  men  were  put  on  board.     It  was  only  latd,   what  waa 

meant  to  be  done ;  and  what  was  done,  though  difierent, 
was  as  advantageous,  or  more  fo,  than  what  had  been  repre* 
fented.  There  was  no  evidence  of  aBual  fraud  in  the  prefent 
cafe,  and  no  qxreftion  of  that  fertfeemed  to  be  made.  But* 
there  was  a  pofitivc  averment,  that  the  fhip  was.  feen  in  the 
Delaware^  on  the  nth  of  December •    The  underwriter  was 

deceived 


^ 


deceived  a$4o  tkat  fad,  atid  entered  inter  the  eOfitf^oSt;  under 
that  deception.  There  was  no  evidence  at  the  trial  ivhen  (he 
was  fcen  in  the  Detavfure^  or  in  what  conditiofif:  tmt  fuppofe 
the  fa8:  had  been  explained  in  the  manndr  now  fuggefted, 
why  did  the  inlured  take  upon  him  to  compute  the  day  of 
the  month,  on  which  (he  had  t>6en' feeft  ?  Why  did  be  not 
mention  exa£ily  what  his  itifotmatioti  was,  and  leave  the  un-. 
derwriter  to  make  the  computation  ?  In  infufanees  on  ihipt 
9t  a  great  diftance,  their  being  fafe  up  to  a  caitaiQ  day  is  al* 
ways  confidered  as  a*  "very  important  cireumftdnce.  I  am  of 
opinion,  that  die  repvefentanon  conqemitig  the  day^  wa% 
material." 

Mr.  Juftice  WUlefj'*^^  This  is  certainly  only  a  rcprefenta* 
tion  ;  but,  in  an  infuraAce  on  (b  (hort  a  Toyage,  it  mighf 
have  made  a  material  difference  whether  the  (hip  was  known 
tx>  be  fafe  two  days  foonet  or  later.  It  ought  to  ha^  been 
ihewn,  on  tiie  part  of  the  plaintiff,  that  it  was  not  material, 
but  diere  was  no  evidence  that  the  (hip  was  met  on  the  pth^ 
or  any  other  day.  The  materiality  vi^s  proper  for  the  coxt-*^ 
fideration  of  the  jury,'' 

Mr.  Juftice  AJUmrfi. — "  The  diftinak>n,  which  the  court* 
has  made  in  the  cafes  on  the  Julius  Csefar^  and  fome  othei*s, 
between  a  reprefentation,  ind  a  warranty,  is  extremely  juft. 
There  is  no  imputation  <f fraud  in  this  cafe  |  but  the  infured 
(hould  have  been  more  cautious.  In  the  former  cafes,  the 
reprefentation  was  of  what  was  intended ;  here  it  was  of  a 
fad  ftated  as  having  happened,  within  the  knowledge  of  the 
infured.  He  fhould  have  made  the  reprefentation  in  the* 
fame  words,  in  which  the  intelligence  is  faid  to  have  been 
communicated  to  him/^ 

Mr.  Juftice  JB«/Ar.*— *"  We  cantiot  fay  the  diflferenec  ©f 
the  day  was  not  material.  The  fafety  of  the  fcipis  the  moft 
material  fa3:  of  any,  in  cafes  of  infuranee.  The  pirifiti'flp 
admits  that  the  place  w4iere  {he  was  met  in  fafety,  was  ma- 
terial. Why  was  not  the  tinae  equally  fo  i  There-was  no  /«- 
Untional  deceit^  and  it  is  perhaps  unfortunate  that  the  in  f tired 
made  the  tmfiah ;  but  I  thi*ik  the  verdift  right/^ 

The 
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C  H  A  P. '      The  rule  fdr  a  new  trial  vas  ^cordinglf  difchatged. 

Shirley  ▼.  wil-      A  fimiiar  decifion  was  made  by  the  fame  learned  j  udges  at  a 
kinfon,  B.  R.    period  fubfequent  to  that  of  the  cafe  of  Macdowall  and  Frafer^ 

Mich.  SI  Geo.  ^-       '  -  ^^  ■  J 

in.  Doug.  Rep. 

^d  edit.  293.  Upon  a  motion  fot  a  new  trial,  Lord  MansfUld^  and  the 
reft  of  the  court,  were  clearly  of  opinion,  that  if  the  broker, 
at  the  time  when  the  policy  ia  effected,  in  reprefenting  to 
the  underwriter  the  ftate  of  the  fhip,  and  the  laft  intelligence  , 
concerning  her,  does  npt  difclofe  the  whole,  and  what  he 
conceals  (hall  appear  ti¥'t€rial  %o  the  jury,  they  ought  to  find 
for  the  underwriter,  the  contraf^  in  fuch  cafe  being  void  ^^ 
(dthough  the  concealment  ihould  have  been  innocenti  the  fads 
not  mentioned  having  appeared  mmaterial  to  the  broker,  and 
-     Juving  not  been  conun4nic4t^4  merely  on  that  account. 

But  as  has.  been  faid  before,  and  as  wiU  appear  from  the 
cafes  already  cited,  in  order  to  vitiate  the  contra£l,  the  things 
concealed  miift  be  material^  it  m.uft  be  fome  fa3^  and  not> 
merely  a  fuppofition  or  fpecukuion  of  the  infured :  and  the> 
underwriter  muft  take  advantage  of  any  mifreprefentation. 
the  firft  opportunity,  otherwife  he  will  not  be  allowed  to 
olaim  any  benefit  from  it  at  a  future  period.  If  therefore 
^he  infured  merely  reprefent  that  he  expels  a  thing  to  be< 
done,  the  contrail  will  not  be  void^  although  the  event  ihottl(\ 
turn  out  v^ry  different  from  hisexpe^tion. 

Barber  v.  Thus  upon  a  motion  for  a  new  trial,  one  of  the  ground^ 

Souc  ao2.  ftated  to  induce  the  court  to  grant  it  was,  that  fince  the  trial,^ 
a  material  reprefentation,  which  had  been  made  to  Sbulbredf^ 
the  firft  underwriter  upon  the  policy,  and  which  turned  out; 
to  be  falfe»  had  been  difcovered.  Sbulbrid  made  w  affidavit^ 
by  which  it  appeared,  that  when  he  figned  the  policy  in. 
March  1778,  the  broker  was  getting  feveral  others,  on  other 
ihips,  fubfcrib^d  at  the  fame  time,  all  belonging  to  the  fame 
owner,  and  faid,  fpeaking  of  them  all—'"  which  veflels  are 
*^  expeBid  to  leave  the  coaft  of  Africa  in  l>fovemher  or  Decern*, 
*^  her  1777."  In  truth,  tl>e  veffel  in  queftion  had  failed  in 
Ma^  1777,  and  Shulbred  fwore,  that,  if  he  had  known  tha^ 
circumftance,  he  would  not  have  figned.  There  had  bcei\ 
4£lipns  brought  againft  all  the  underwriters  on  the  policy^ 
^^cept  Shulbred. 

l»ord 
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Lord  MansfieU.'^^^*  It  has  certainly  been  determined  in  a 
trariety  of  cafe^  that  a  reprefentation  to  the  firft  underwriter 
extends  to  the  others.  But  under  what  circumftances  has  the 
defendant  gone  to  trial  in  this  cafe  ?  he  certainly  knew  what 
had  been  reprefented  to  himfelf.  ^e  was  acquainted  with 
^ulbrtdy  and  had  an  opportunity  of  aflcfng  before  the  trial 
what  had  been  reprefented  to  him.  If  therefore  this  eyidence 
Is  nnvy  it  is  owing  to  his  own  negligence.  But  the  repre- 
fentation is  not  material;  it  was  only  an  expeRaiioHy  and  the 
underwriters  did  not  inquire  into  the  ground  of  the  expe^ian 
tion.  This  was  lying  by  till  after  a  trial,  in  order  to  make  an 
objef^ion  if  the  verdi^  ihould  be  for  the  plaintiC  Th^ 
rule  was  difcharged. 

There  is  another  rule  upon  this  fubje£^,  which  it  is  mate-* 
rial  particularly  to  mention  \  although  it  may  be  coUeded 
from  almqft  all  the  cafes,  that  have  already  been  quoted  : 
and  iris  applioabk  to  each  of  the  three  branches,  into  which 
this  chapter  has  been  divided*  Wherever  there  has  been  an 
allegation  of  a  falfehood,  a  concealment  of  circumftances,  or 
a  mifreprefentation,  it  is  immaterial,  whether  fuch  allegation 
or  concealment  be  the  a£):  of  the  perfon  himfelf  who  is  inter- 
efted,  or  of  his  agent  $  for  in  either  cafe,  the  contra£l  is 
founded  in  deception,  and  the  policy  is  confequently  void. 
The  reafon  of  this  rule  is  nothing  more  than  that,  which  the 
law  of  England  hzs  for  general  convenience  adopted,  in  treat- 
ing of  the  relation  between  mafter  and  fervant ;  declaring, 
that  the  mafter  muft  always  be  refponfible  for  the  z€t  of  his 
fervant,  if  done  by  his  exprefs  or  implied  command.  It  would 
indeed  be  of  very  mifchievous  confequence,  if  a  man  might 
fhelter  himfelf  from  refponfibility  of  any  kind,  by  throwing 
the  blame  upon  his  agent:  it  would  be  to  allow  him  to  con-* 
tradid  a  maxim  of  law,  which  fays  that  no  man  fhall  be  fuf<« 
fered  to  make  any  advantage  of  his  own  wrong :  and  would 
overturn  that  wife  principle  of  equity,  that  when  one  or  two 
innocent  pcrfons  (for  the  mafter  may  without  danger  to  the 
argument  be  fuppofed  innocent)  muft  fufFer  by  the  fraud  or 
negligence  of  a  third,  he,  who  gave  credit  to  that  third  per- 
fon, (hall  bear  the  confequences  arifing  from  the  confidence 
fo  repofed.  If  this  be  true,  and  it  cannot  be  denied,  of  con- 
tra£ls  in  general,  it  muft  alfo  be  admitted  in  thofe  of  infuranccj 
irhere^  from  the  very  nature  of  the  cafe^  the  buCncfs  is  fel* 

dom 
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dom  trsmfa^d  hj  the  parties  tkomftlves  i  but  is  moft  ccan^ 
monly  effe£lqd  by  the  interpofit»on  of  agents  or  brokersi 
The  courts  of  juftice  have  accordingly  held,  that  any  fraud 
ux  the  agent  of  the  infured  vitiates  and  annuls  the  contnuSlt 
as  much  as  direct  fraud  in  the  infured  himfelf :  apd  this,  aU 
though  the  aft  cannot  be  traced  at  all  to  the  owner  of  the 
property ;  or  oven  though  he  (bould  Iw;  pcrfeftly  innocent. 

Stewart  and  In  a  cafe  before  the  Houfe  of  Lords^  fo  late  as  the  year 
f|**"*J'^°"  1785,  this  doftrine  was  confirmed.  It  came  before  the 
H  Lords,  det/  Houfe  on  an  apipeal  from  the  Court  of  Seifions  in  Scotland^ 
^pr.  8,  ^785.  which  had  determined  in  favour  of  the  refpondents,  the  unt 
dervnriters.  The  cafe  was  fliortly  this  :  a  man  having  arriv* 
ed  at  Greenock^  knowing  of  the  lofs  of  the  ihip  infured,  anc^ 
meeting  a  friend  and  intimate  acquaintance  of  the  infured^^ 
and  a  ps^rtner  with  him  in  tome,  other  adventures,  communti^ 
cated  the  intelligence  of  the  lofs  of  the  iliip  to  liim^  noho  de/ir^ 
id  it  might  he  conceated.  The  fame  day,  as  appeared  by  the 
evidencci  theperfon,  who  had  received  this  information^  held 
a  converf^tion  with  the  plaintiiPs  clerk,  who  made  this  depo-^ 
fition  ^  that  neither  at  that  time,  nor  at  any  other  time  of 
♦*  the  faid  day,  had  he  any  otlier  converfation  whatever  with 
the  faid  Mr.  Boogy  or  meffage  from  him,  either  in  writing 
or  othcrwife,  relative  to  the  Peggy  (the  (hip  infured,)  nor 
did  he  get  any  hint  from  him,  or  any  other  ptrfon,  relative 
**  to  the  making  infurance  upon  her,  furtlier  than  the  faid 
**  Mr.  Boog*s  afking  the  deponent  if  he  knew  whether  there  ivas 
**  any  infurance  made  upon  her^  and  if  there  was  any  account 
*'  of  her.**  After  this  converfation,  the  plaintiff*  dcfired  the 
clerk  to  write  to  get  an  infurance  eiieiSted,  which  he  did^ 
without  dating  a  word  (at  leaft  it  did  not  appear  that  he  (latu^ 
ed  any)  of  this  converfation  to  his  mafter.  Upon  the  whole 
of  the  evidence  in*  this  caufe,  although  it  did  not  appear  by^ 
any  depofition  that  the  plaintiff  knew  of  the  lofs  of  the  fliip^ 
at  the  time  he  made  the  infurance>  the  Lords  of  SeiBoa 
decreed,  ^'  that  the  infurance  made  by  the  plaintiff  wouldt 
**  not  have  been  made,  if  the  brigantuie  Henrietta  had  not 
**  arrived  in  the  road  of  Greenock  the  day  preceding,  and 
^  brought  intelligence  that  the  ihip  Peggy  was  taken  ;  and 
**  therefore  that  the  policy  was  void/'  The  Houfc  €»f  Lords 
confirmed  this  decreq. 

In 
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•  lu  tie  decifions  of  the  Houfe  of  J^rds,  the  reafons  of  the  G  Ht  ^;P», 
judgment  never  appear  j  aiid  even  when  the  learned  judges  .  y*  . 
give  their  opinions  upon  any  caufe  then  depending  in  that 
houfc,  authentic  reports  of  th^m  are  not  eal^ly  obtained  :  the 
tronfequence  of  this  is,  that  one  is  frequently  kft  to  conjec- 
ture, upon  what  grounds  the  decree  was  pronounced^  ^ 
we  may  be  allowed  to  coiije<^ufe  upoii  the  cafe  of  Stewart 
V.  Dunlopy  it  ihould  feem,  tiiat  as  no  dire£i  or  pofitiye  a£l  of 
knowledge  was  brought  home  to  the  plaintiff  himfelf,  the 
converfation  which  the  tlerk  had.Witb  Mr.  Boog^  was  held 
to  be  a  fufficient  proof,  that  the  lofs  Was  known  to  him,  at 
the  time  he  wrote  the  letter,  at  the  defire  of  the  plaintiff, 
ordering  the  hifuhiace* .  If  knovTn  to  the  clerk,  the  aft  of 
the  agent,  in  ^h  a  cs^)  becomes;  the  a£k  of  the  principal ) 
^c»itfe  th^  iaw,'  upon  general  reafens  of  policy ^  will  pre*- 
fume,  that  die  .pdncipaLmuft'know  whatever  fe»  costto  to 
the  knowisdg'C  qt  die  agents     ^ 


.r        I 


But  in  the  ijfiA  of  the  fame  y^at,  ft  cafe  w^  decided  in 
the  Kin^t  Bench,  exprefsly  upon  the  point  of  fraud  in  the 
agent ;  for  it  appeared  that  the  infured  was  not  guilty  of 
any  improper  copdii<^  in  thd  traxifai£tio>tu  In  that  cafe,  the 
circumftances  were  numerous  5  and  the  judges  gave  their 
opinions y^'/Vi/zw  u^on  the  queftion. 

ttWQsiit<kdkiKm'On  a  polioy  pf  in&rance  forr  t  to/.  otifkiV' Fitzherbm  t. 
written'  by  thc!-<lcfendanit  on.  the  21ft  of  Stptemlmr^  iift^,  at  ^*'^*I'  * 

f  '  r<-  1         1     »■      ri  •     Term  Rep. 

m  gmneas  fif^  cent^  on  a  cai^goot  oats  on  .bQard■^thc  mipp.  12^ 
yo/ipbi  toifb  or  htffi(A^  at  antl  fiom  HartfyindrtQ.Pari/routl, 
beglnmng  t^  advcMture  iroio  the  loading  thereof  ba  board 
the  faid  (hip  at  Nartland  ¥he  defendant  pleaded  the  gen*- 
ftral  iflue,  and*  paid  the  premhim.  into  court*  This  caufe. 
came  on  to  be  trieci  before  Mr.  Joftice  Boiler  at  Gml^a/li 
when  a  verdidl  was  found  for  the  plaintiff,  fubje^  to  the 
opinion  of  the  court  upon  the  following  cafe. 

That  on  the  27th  of  -^5,  1782,  William  Bundodk  of  Poa/, 
^etit  for  the  plainti^  contru&cd  with  Richard  TiQmas  o£ 
Hartlandy  a  com  fador,  for  the  purchafe  of  500  quarters  of 
oats,  to  be  coaGgned  to  William  Fuller^  at  Fortfmottth^  on 
plaintiff'^  accottz|t;  and  defircd  Tbonuu  to  fend  him  {Btmiodi) 

HbiU 
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a  bill  of  lading  and  invoice,  and  alfo  a  like  bill  of  lading  zni 
invoice  to  the  plaintiff  at  Mr.  Fijber^^  at  the  Tower^  London-, 
That  in  purfuande  thereof,  Thomas  fhipped  the  oats  on  board 
the  (hip  infiired,  which  failed  from  Hartland  on  the  \6th  of 
Siptemhet  1782,  and  was  loft  the  fame  day  off  the  pier  of 
Hartland.  That  on  the  i6th  of  September  1782,  Thomas 
tvrote  the  two  following  letters  to  William  Bundoch,  and 
to  Fi/ber. 

To  Mr.  William  BuNDocit. 

Sir,  Hartland^  Sept.  i6th,  1782^ 

This  morning  I  loaded  the  Jofepi  with  175  quartera  of 
cats  to  the  addrefs  of  WilUam  Fuller^  Portfinouth^  and  thg 
Jloop  failed  immediately ;  but  I  am  afraid  the  wind  is  coming 
to  die  weftward,  and  will  force  her  back. '  i  have  fent  a 
bill  of  loacting,  and  a  letter,  by  the  mafter,  to  Mr.  Fuller  t 
and  alfo  a  billx)f  loading,  and  advice  to  Mr.  Fifher^  that 
he  inay  infitre^  if  he  likes^  as  the  equinox  is  near,  ^t% 

R.  THOMAS/ 

•   •       •  • 

To  CutHBERr  fiJHHR,  C^q< 

Sir,  Hartland,  Sepi.  i6ti,  t^Zis 

By  an  order  from  Mr.  WllRam  Bundoch  of  Pool,  I  (hipped 
this  day  on  boatd  the  Jofepby  wKidi  immediately  fet  fail  for 
Portfmouthi  a  cargo  of  oats  as  under  ;  and  by  the  fame  order^ 
as  nvell  as  the  order  of  Thomas  Fitzherbeft,  £fq*  I  took  the. 
liberty  of  drawing  on  you  at  three  days  fight,  in  favour  of 
Meffrs.  Scott  and  JFilleSf  or  order,  io6/«  to  be  placed  to 
the  account  of  Thomas  Fitzherberty  Efq.  /  Vfi/h  the  whole 
fafe  to  handy  and  expe£fc  another  veffel  to  be  loaded  thia 
week,  weather  permitting  :   this  evening  appears  ftormy. 

R.  THOMAS. 

Then  follows  the  bill  of  lading.  The  cafe  further  ftates, 
that  ^iyoxxt  Jix  or  feven  o'clock  of  the  evening  of  the  i6th  j^Scp- 
tember,  Thomas  heard  a  retort  that  tbefhip  was  onfhore  :  and 
atfx  o'clock  in  the  morniTtg  ofjhe  Xftb,  he  knew  thejhip  was 
loft.  That  the  mode  of  fending  letters  from  Hartland  to  Lon-' 
don  is.  as  follows :  the  letters  am  collected  by.  a  pcivate  hand» 

.    .  about 
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libout  one  of  two  o'clock  of  the  day,  on  which  the  poft  fets 
ttuttrom  Bidibfardi  from  which  place  it  goes  about  nine  o'clock 
in  the  evening;  That  the  1 6th  of  September  was  not  a  poft 
day  ;  and  the  ah^  letters  did  not  leave  Hartland  till  one  ^ clock  in 
the  afternoon  of  tbi  I'jibi  which  was  the  poft  day  from  Bidd^ 
ford  to  London  :■  and  the  letters  which  went  from  Bidde/hrdhj 
the  poft  of  that  eyening,  were  received  in  London  on  the  20th 
of  September.  That  on  the  19th,  the  plaintiff  wrote  the  fol^ 
lowing  letter  to  Fj/ben 

iStuih-Lodgei  Pctrtfmouth,  Sept.  ipth,    178^. 

Dear  Fijhery 
My  correfpondenty  Mr.  Bundock^  havitig  informed  m^, 
that  he  has  fent  two  floops  to  Hartland  in  Devonjhire^  to 
load  oats  on  my  account  and  rifk,  I  beg  thi^  favour  of  yoa 
to  infure  my  amount  of  the  cargoes  to  Port/mouthy  as  foon  as 
the  Bills  arc  fent  you.  T.  FITZHERBERT- 

That  thd  laft  mentioned  letter,  together  with  the  former 
itomThornaSy  dated  September  i6th,  we  received  by  JF^^ff  iit 
London^  on  thd  26th  of  Septembers  and  he  thereupon  direSed 
the  ihftnrance  in  qtteftion  to  be  efiedtedi  that  on  the  2ifty 
the  defendant  fubfcribed  the  policy.  Upon  this  cafe,  after 
Argument  at  the  bar, 

•  tiOtd  MansfUtd  faid  :  **'this*  policy  is  tffleded  by  milrepre?^ 
fentatibn,  and  that  mift"cprcfcntatioharife8^<?/»/iip  proper  agent 
of  the  plaintiff,  who  gives  the  intelligence.  Now  whethef 
this  happened  by  fraud  or  negligence,  it  makes  no  difierence ; 
for  in  either  cafe  the  policy  is  void.  '  As  to  the  mifreprefenta- 
tion,  the  underwriter  was  warranted  on  the  information  of 
the  agent  to  take  for  granted,  that  the  (hip  was  fafe  at  12  or 
I  o'clock  of  the  17th  of  September  j  for;  the  agent  gives  an  ac- 
count of  the  fhip  being  loaded,  and  fays,  **  I  wifh  the  whole 
"  fafe  to  hand."  Then  there  was  ftrong  ground  to  believe 
on  his  letter,  that  (he  was  fafe  when  the  poft  came  away ;  and 
the  poft-markfhews  the  day  when  the  letters  were  fent.  How 
does  this  mifreprefentation  come  }  Why  from  Thomas^  who 
writes  to  Fi/bery  and  gives  him  notice  of  rfie  (hip's  fail- 
ing, on  put^ofe  that  he  may  infure  ;  for  fo  he  fays  exprefsly 
in  his  letter  to  Bundoct.    He  was  honeft  at  the  time  he  wrote 

the 
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.<:  H^A  |^«  tke  lettcp;  bdt  cm  tli«  i^,  at  night,  he  hear$  that.tlie  (M'p 
^^^^_^  is  gone  aiboscy  and  the  next  na^rnkig  he  haew  that  flae  was 
abfolulely  loft*  The  poft  4ifl  not  go  out  till  the  afternoon  of 
that  day  ^  ^d  he  hod  full  opportunity  to  fend  an  account  oi 
thelofs^  If  Tiomoj  were  not  guilty  of  fraud>  at  leaft  he  was 
guiky  of  grpfs  negligehce :  but  either  wajit  if  Thetna/  were 
perfeQ^yii^aoc^nt,  this  policy^  being  efie^d  j»y  mifrdprefeu* 
•  Qa^iopi  ia  void»'^ 

Mr.  Jullice  Jf^illes.-^^*^  Thomas  is  moft  cleatly  to  be  confid- 
tered  aa-  the  agent  of  the  plainitfi*.  '  He  {hews  by  his  letter 
to  Fi/her^  that  he  ads  as  well  by  the  orders  of  Fii%herbi¥t  as  of 
Buftdoci*  If  then  Thmds  be  the  agent  of  the  plaintiff^  he  is 
molt  certainly  HaUe  for  his  mifr^prefentations  :  and  in  this 
pafe  tlie  mifrepcefentation  is  grofs/' 

•  » 

Mt.  Jufticd  A/hhur/t,"^^*^  On  principles  of  policy,  it  U  ne* 
cefTary  that  a  man  fhould  b^  anfwerable  for  the  a£ls  of  his  a>* 
l^enu  It  is  often  difficult  to  prove  the  privity  of  knowledge  \ 
^d  tbere$)r«  the  law  will  prefume,  that  fa^6  known  to  the 
« U9»  ace  alfo.  within  the  knoyvledge  of  the  other.  Nor  ie 
tb^erc  any  hardfhip  on  the  plaintiff^  for  if  this  fafth^d.beea 
Laown»»  the  policy  could  not  have  beca  efie^i^d." 

*  m 

Mr.  JuftiCe  Butler,-^^^  In  order  to  fliew,  that  Thotnas  was 
not  the  agent. of  the.plaintiff',. the counfel has aflumeda faft» 
which  is, (jQIXtra^ry  to  the  ca&;  for  it  is  faid,  th^t  the  infu« 
ranee  w,as!not  made  in  confequence  of  Thoma/s  letter.  But 
what  is.  th^  fa£k  ?  The  plaintiflTs  lette?  to  Fi/ber  deiirfs  him 
to  iniure,  as  foon  as  the  bills  of  lading. are  fent.  By'whoin 
were  ^hey  to  be  fent  ?  Ry  Thornof  ;  then  he  refers  to  Thomas 
for  all  the  inforiifialsion,  and  as,  the  foundation  of  the  inp* 
furan^e.  ,  'J^^  plaintiff  I  dare  (ay,  is  Ltinocent  i  imd  fo  is  the 
defenda];vL  , .  But.  if.  the  plaintiff  bi\iid  hia  inforipatioii  on  that 
of  his  agent|.  and  hi&  agent  he  .guilty  of  a  mifreprefentation^ 
the  principal  mud  fuSer.  It  is  the  common  qneftion  every 
day  at  Guildhall^  when  one  of  two  innocent  perfons  mud  fuf<- 
fer  by  the  fraud  or  negligence  of  a  third,  which  of  the  two 
gave  credit.  In  this  cafe,  the  plaintifi)  trulicd  ;  not  the  de- 
fendant ;  Tb99m»  had  very  nvaterial  infornution,  wluch  he 

did 
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did  not  conununipate  j  the  confcauence  of  which  is,  ths^t   C  IJ  A  P, 
the, policy  ia  void^  aad  tht.f^ea  muft  be  delivered  to  the 
xiefeadant." 


X. 


From  thefe  cafes,  the  principle,  ^hich  we  fought  to  eftah* 
lifli,  is  evident,  wz.  that  whether  the  fraud  or  mifreprefenta^ 
tion  be  the  aft  of  the  infured,  or  of  his  agent,  the  policy  is 
Void,  and  the  contraft  between  the  parties  is  vacated  and  an** 
toulled^ 

• 

To  have  troubled  the  readier  with  all  the  cafes  that  have 
tome  to  trial  upon  the  ground  of  fraud,  would  hive  fwelled 
this  chapter  to  the  fize  of  a  volume  j  and  at  the  fame  time 
would  be  wholly  unneceflary,  as  every  cafe  of  fraud  mull  dc» 
pend  upon  its  own  circumftances.  It  was  thought  fuffici*» 
tnt  to  lay  down  the  general  principles,  which  the  courts  have 
udopted  upon  the  fubjeft,  and  which  are  applicable  to  each 
divifionof  it  as  dated  in  the  beginning  of  this  chapter ;  and 
to  cite  two  or  three  cafes  under  each  head,  iri  order  to  con** 
firm  and  illuftrate  the  po(iti(ms  and  principles  advanced. 

Bat  as  fraud  is  a  charge  of  a  very  ferious  nature,  mate* 
tlaHyaftfibing  a  man's  credit,  charafter  and  reputation,  the 
laW  oi'  England  will  never  prefume  that  any  one  is  guilty  of 
it  5  nor  fet  afidc  a  contraft  on  that  ground,  unlefs  it  bej^/- 
ly  and  fatisfaStorily  proved-  The  confequence  of  this  favour- 
able prefumption  is,  that  the  burden  of  proof  lies  upon  the 
perfon,  who  wifhes  to  avail  himfelf  of  the  fraudulent  con* 
'  Aift  imputed.  Thus  if  the  infured  is  fuppofed  to  be  guilty 
*t)f  fraud,  the  proof  of  it  falls  upon  the  underwriter;  becaufc 
he  is  the  perfon,  wlio  is  to  derive  a  benefit  from  fubftantiating 
the  charge*  This  is  not  onjy  the  law  of  Englandy  but  the 
law  of  cotnmon  fenfe,  founded  on  principles  of  equity  atld  ftocew,  Notj 
juftice.  Although  it  has  been  faid,  that  fraud' will  not  be '5'*  7^ 
prefumedi  unlefs  it  be  fully  and  fatisfaBorily  proved y  it  is 
not  intended  to  convey  an  idea,  that  there  mult  be  T^pofxtive 
and  dittSl  proof  of  fraud,  in  order  to  annul  the  contra^* 
The  nature  of  the  thing  itfelf,  which  is  generally  carried  on 
in  a  fecret  tend  clandeftine  manner,'  does  not  admit  of  fuch 
evidence ;  alid  therefore,  if  no  proof  but  that  of  aftual 
fraud  were'  allowed  in  fuch  cafes,  much  mifchief  ;rnd  ril- 
laiiy  would  erifue,  and  pafs  with  imptrnity.  Circumftantial 
evidence  IS  all  that' can  be  iCxpecled';  arid  Indeed,  all  that  is 
''"'••*,      .X  :      -'     ncceffary 
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ncccflary  to  fubftantiate  fuch  a  charge.  The  prejudice  cii* 
tertained  againil  receiving  circumftantial  evidence;  is  cani-* 
ed  to  a  pitch  wholly  inexcufablcb  In  the  cafe  before  us; 
we  have  ^^eady  (hewn,  it  mud  be  received ;  becaufe  the 
nature  of  the  inquiry  for  the  mod  jpart  admits  of  no  other^ 
and  confequently  it  is  the  beft  pollible  evidence  that  can  be 
giv^ti.  But  takitig  it  in  a  mote  general  fenfe,  i  concurrence 
Q^  circumftaiices  (which  we  miift  always  fiippofe  fd  be  prop* 
erly  authenticated,  otherwife  they  iveigh  nothing)  forms  a 
ftronger  ground  of  belief,  than  pofitive  and  direct  teftimony 
generally  afibrds;  efpecially  when  unconfirmed  bycircumftan^ 
ces.  The  reafoQ  of  this  is  obvious  :  a  pofitive  allegation  may 
be  founded  in  miftake,  or,  what  is  too  common,  in  the  prejti* 
ry  of  the  witnei*s :  but  circumftances  caiinot  He;  and  a  long 
chaia  of  well  conne£^ed  fabricated  circumi^ances,  requires 
an  ingenuity  and  ikill  rarely  to  be  met  with ;  and  fuch  a  con- 
(iftency  in  thofe  who  come  to  Support  thofe  circnmftancesf 
by  their  oaths,  as  the  annals  of  our  courts  of  judice  can  fei-^ 
dom  produce.  Befides,  eircumftantial  evidence  is  much 
more  eaiily  difculBed,  and  much  mote  eafily  contradicted  hf 
teftimony,  if  falfe,  than  the  pofitive  and  dire£^  allegation  of 
a  fa&,  which,  being  confined  to  the  knowledge  of  an  indivi^ 
dual,  cannot  poilibly  be  the  fubjed  of  contradiction  founds 
ed  merely  on  prefumption  and  probability.- 

Another  qtieftion  upon  this  fubje£i  remains  to  be  difcuflea^ 

^nd  that  is,  whether  the  underwriter  is  bound  to  return  tb€ 

premium,  or  is  liable  to  an  a&ion  for  it,  in  a  cafe  where  fraud 

has  been  proved  againftthe  infured;  and  confeqnently  wher<f 

Ord*  of  texr,    the  contra£l  is  void,  and  no  rifle  has  been  run.     The  ordinan-" 

24.  tit.  Inf.  art  ^^^  ^  Fraticf  declare,  that  if  fraud  be  proved  againft  the 

infured,  he  fiiall  be  obliged  to  reftoire  to  the  infurer  that, 

which  he  has  received  from  him,  and  alfo  to  pay  him  double 

the  premium :  and  if  frand  be  proved  againft  the  infuter,  he 

ihall  in  like  manner  be  liable  to  rellore  the  premium,  and  toi 

4  Valiik}  96.      pay  double  the  fam  iiifured  to  the  owner  of  the  property/    A 

learned  commentator  upon  thcfe  Orclinatices  obferves,  that 
if  this  article  fuppofe  a  full  conviction  of  the  Crimea  the  pun-^ 
ifiimcnt  is  too  fmall ;.  and  that  here  the  punifliment  of  the 
aflurer  and  afiured  is  nearly  equal,  although  the  crime  of  the 
affured  is  much  greater,  when  the  difference  between  the  pre- 
mium, and  the  value  of  the  property  is  confidered.  Indeed* 
the  idea  of  enriching  one  man  by  the  punilhment  of  ^* 

Other 
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^ther  is  idetf  a  Ifarange  one*  and  fome^dbat  inconfiftent  with 
the  prefent  notions  of  criminal  juftice*  The  ground  upon 
which  k  has  been  introduced  into  the  edi£ls  of  France  upon 
infurances>  muft  have  been  this«  that  as  the  infurer  in  ond 
Ga£e>  and  the  infured  in  the  other>  runs  a  confiderable  rifle  hj 
fraudulent  allegations  or  concealments^  they  (hall  feverally  be 
entitled  to  the  fums  ftated  in  the  ordinance,  as  a  recompenfe 
for  the  riik  diey  fo  incurred. 

The  law  of  England  has  hitherto  been  Clent  upon  this 
fubje£b)  there  being  no  pofitive  declaration  of  the  legiflaturo 
refpeding  it  %  and  our  courts  of  juftice  had  not  till  latelf 
adopted  any  general  tule,  with  refpe£t  to  the  return  of  pre- 
mium in  cafes  of  fraud.  In  two  or  three  inftanccs  in  the 
Court  of  Chancery  where  the  underwriters  have  been  re* 
lieved  from  the  payment  of  the  fums  infured,  on  account  of 
fraud,  the  decree  has  dire&ed  the  premium  to  be  returned. 

Thus  in  a  cafe  in  the  yeaf  iSpO,  the  defendant  and  x>thers  XVhittidghitm 
had  come  to  the  infurance  o£Bce  and  bought  a  policy  for  in*  ^*  Thornbo- , 
furing  the  life  of  one  Horwell,  (upon  whofe  life  they  had  no  dents  io  Ciun* 
concern  or  intereft  depending)  for  a  year  5  and  the  policy  **^^'P-*°-*'d 
tan  whether  interefted  or  not  intcrefted,  at  a  premium  of  5/. 
per  cent.  *  They  took  this  way  Cf  drawing  in  fubfcribers  I 
they  agreed  with  one  AfartOoed,  a  known  merchant  upon  the 
Exchange,  and  a  leading  man  in  fuch  cafes  to  fubfcribe  iirft ; 
but  in  cafe  HoHvell  died  within  the  year,  Marwood  was  to 
lofe  nothing,  but  on  the  contrary  was  to  fliare  what  fhould 
be  gained  from  the  other  fubfcribcrSi      Upon  the  credit  of 
Marwocd's  fubfcribing,  feveral  others  (who  had  inquired  of 
Mar^oood  about  Horwell^  who  was  his  neighbour)  fubfcribed 
likewife.     HorxueU  lived  about  four  months,  and  then  died  ; 
and  this  bill  was  brought  to  be  relieved  againft  the  policy  : 
and  this  matter  being  all  confefled  by  the  anfwer,  the  court  de- 
creed the  policy  to  be  delivered  up,  and  tie  premium  to  be  repaid. 

So  alfo  in  the  cafe  of  Da  Cojla  y.  Scandret,  which  has  al*  j^^  Cofhi  r. 
ready  been  cited  in  a  former  part  of  this  chapter,  Lord  Mac*  Scandrct,  a  p, 
desfieldy  although  he  held  the  policy  to  be  void,  on  the  ^^1^^^ 
ground  of  fraud,  decreed  the  premium  to  be  returned  to  the 
infured. 

• 

It  is  true^  that  during  the  argument  in  the  cafe  next  to  be 
quoted,  the  counfel  cited  a  gafe  of  Rudker  y,  HMinghurj^  in 

X  %  which 
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[CHAP,  which  the  Maftcr  of  the  Rolls  had  been 'of  a  different  dpiii* 
ion  from  that  delivered  in  the  two  preceding'  'cafijs.-  Bu< 
Lord  Mansfield  faid,  that  there  miifl  be  fome  *miffake  hi  re* 
citing  the  cafe  before  the  Mailer  of  the  Rolls  5  for  the  prac- 
tice of  the  Court  of  Chancery  was  certainly  agreeable  to  th^ 
two  former  cafes. 

WUfon  V.  The  cafe,  in  which  this  obfervatiort  Was  made,  was  Hn  a<J* 

3  Burr.  1261.  ^^^  ^^  ^  policy  of  infuraiice  on  a  fhip,  with  a  count  of  d 
general  indebitatus  ajjfumpftt  for  money  had  and  received  X6 
the  plaintiff's  ufc  :  and  damages  were  laid  at  98/.  The  tri- 
al was  had  under  a  decree  of  the  Court  of  Chancery,  where 
the  now  defendant,  the  infurer,  being  there  complainant^ 
had  offered  to  pay  back  the  premium y  ^vhich  ivas  10/.  No  mo- 
ney was,  in  the  prefent  cafe,  paid  into  court  ;  though  the 
ufual  courfe  in  thefe  cafes  is  for  the  defendant,  the  Infurer, 
to  bring  the  premium  into  court.  The  jury  found  a  rerdidl 
for  the  plaintiff,  for  the  ten  potmds  premium,  on  the  count 
for  money  had  and  received  to  his  ufe  ;  although  they  wer^ 
of  opinion  againft  the  policy,  upon  the  foot  of  fraud ;  and 
found  againft  it,  as  being  fraudulent.  In  izSty  the  firft  un<» 
dcrwritcr  was  only  a  decoy-duck,  to  induce  other  perfons  ta 
underwrite  the  policy  :  and  it  had  been  J>revioufly  agreed 
between  the  infured  and  him,  that  he  ihould  not  be  bound 
by  figning  the  policy  ;  which  this  court  confidered  as  a 
fraud,  and  therefore  that  the  jury  had  given  a  right  vcrdift 
in  finding  the  policy  fraudulent.  With  the  concurrence  of 
Lord  Mansfield^  (before  whom  this  caufe  was  tried)  and  of  the 
counfel  on  both  fides,  it  was  agreed  to  bring  tliis  queftion 
before  the  court,  Whether,  upon  a  policy  of  infufance  being 
found  fraudulent,  the  premium  ftiould  be  returned  to  the 
plaintiff  (the  infured)  or  retained  by  the  defendant  (the  in* 
furer.)  The  cafes  abovementioned  were  quoted  by  the  coun- 
fel for  the  plaintiff;  but  they,  being  all  in  Chancery,  Lord 
Mansfield  faid,  he  Wanted  to  know  %vhether  there  was  any 
common  law  determination  to  the  fame  effbft*  As  it  did  not 
appear  that  there  was,  his  lordfliip  faid.  It  was  plain  what 
muft  be  done  in  this  cafe ;  for  he  looked  upon  the  offer  made  by 
the  complainant's  bill  in  equity,  to  be  the  fame  thing  as  if  the 
tnoney  had  aSually  been  brought  into  court  in  the  prefent  cafe« 

But 
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But  although  the  .common  law  baa  been  fo  filent  upon  the 
fubjecl,  as  not.to  Isty  down  any  general  rule  ;  and  although 
in  all  the  caie^  ftated,  the  ptemiunx  was  reftored ;  yet  if  the 
fraud  is  notorious,  palpable,  and  grofs  in  its  nature,  the  court 
vany  orders  anJ  has  ord?re4  the  underwriter  to  retain  the  prc-^ 
mium. 

Thus  where  an  aftion  was  brought  by  the  infured  to  re*  Tyler  v.Hornc, 
cover  I  Co/,  being  the  amount  of  the  defendant's  fubfcription;  5!"l"?'  f}  , 
the  ground  of  |;efttral  was^  that  the  mlurance  was  Sraudu-  Hii.  T.  1785. 
lent  'i  ax\d  that  the  pJaiutifF  knew  of  the  lofs  of  the  ftip  at 
the  time  of  effe£ling  the  •  policy  ■     The  counfel  for   the 
plaintiff  were  under  the  negeijity  of  admitting  that  their 
client  had   made   ibme  fraudulent    infurances   upon   this 
very  fliip,  fubfequent  to  the  one  now  in   difpute  ;    but 
contended  that  news  of  the  lofs  of  the  fhip  had  not  arriv- 
ed, till  after  this  |^4^cular  one  was  efFe£):ed.    The  evidence, 
liowcver,  was  fo  ftrong  as  eafiiy  to  convince  the  jury,  that 
the  plaintiff  had  received  information  of  the  lofs  before  the 
prder  for  ,  ipaking  the  infurance  was  given  to  the  broker ; 
find  they  found. fi  ver4ift  for; the  defendant. 

Lord  Mansfield  faid.  The  fraud  was  fo  grofs,  that  tlie  pre* 
mium  ftiould  not  be  recovered  from  the  underwriter..  . 

At  laft  this  great  queftion  came  to  b^  exprefsly  decided,  Clwpman  aud 

others,  Af. 


|on,  that  m  aU  caies  ol  ai;uiai  Iraud  oivthc  part  01  the  al-  ^^^^^^  jj^^ 
fured  Qi  his  agent,  iht  ynderwriter  .njight  retain  tlie  pre- 
mium, T 

It  13  proper  alfo  here  to  obferve,  that  it  has  been  laid  down 
as  clear  law,  that  \f  the  underwriter  lias  been  guilty  of  fr.iudi 
an  a£lion  lies  againft  him,  at  the  fuit  of  the  "infured,  to  re- 
cover the  premium^  Thus  it  wasfaid  by  lord  Mansfield^  in 
the  cafe  of  Carter  v.  Boehwy  wluch  has  already  been  quoted  3  9u".  1909, 
at  large  in  this  chapter  :  "  the  policy  would  be  void  againft  the 
**  underwriter,  if  he  concealed  any  thing  j  as,  if  he  infur- 
"  ed  a  (hip  on  her  voyage,  which  he  privately  knew  to  be  ar- 
**  rived  ;  and  an  aBicn  ijjould  lie  to  recover  the  premium.^* 

By  fevcral  of  the  foreigi^  ordinances,  the  puniftiment  of  Ord.of  Amftcf- 
fraud,  in  matters  of  uifuranccj  is  exceedingly  fevcre.    By  ^^^  *'^-  ^^* 

.    thofe 
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thofe  of  Arnjlerdam  it  is  declared^  "  that  as  contra£is  of  infur-^ 

**  ance  are  coutraSs  of  good  faith,  wherein  no  fraud  or  deceit 

'^  ought  to  take  place^  in  cafe  it  be  found,  th^t  the  infured 

^'  or  infurers,  captains,  fhippers,  pilots,  or  others  ufed  fraud, 

**  deceit  or  craft,  they  ftiall  not  only  forfeit  by  their  deceit 

*^  and  craft,  hut  (hall  alfo  bie  tiable  to  the  Ipfs  and  damage 

^'  QCcaGoned  thereby,  and  he  corporally  punifted  iox  a  ter-« 

ror  and  example  to  others  \  even  'with  deaths  as  pirates  and 

manifeft  thieves,  if  it  be  found  that  they  have  ufed  not<v 

C  219  3    **  ripus  malverfation  or  craft/*    The  ordinances  of  Middle 

burg  contain  a  provifion  exa&ly  in  the  fame  words,     A.t  Stotk- 

Art.  30.  %  Mag.  holm  alfo,  it  has  been  declared,  that  fuch  an  ofiender,  befidet 

^^'^^fi"*  '"reftitution  to  the  party  injured,  (hall,  according  to  the  citt 

cumftances  of  every  particujiair  ^S^X^  be  pun]i{he4  iA  his.  ef* 

tate,  honour,  and  \iic^ 

Frauds  in  contrails  of  infurfl^nce  ha^  notas  yet  had  any 
punifhment  affixed  to  them  by  the  laws  of  England^  that  I 
have  been  able  to  learn :  but  there  are  one  or  two  cafes 
which  have  been  declared  to  be  felonies  by  pofitive  (latutes, 
where  the  a^  cocamitted  ha,s.  been  to  the  prejudice  of  the 
under^yritCTSt 

I  Ann.  ft,  2.  ft  By  a  ftatutc  in  the  reJgn  of  queen  Anne^  it  was  enaAed, 
that  if  any  captain,  maftcr,  mariner,  or  other  officer,  be- 
longing to  any  (hip,  (hall  wilfully  caft  away,  burn,  or 
otherwif<?  deftroy,  the  (hip,  unto  which  he  belongeth,  or  pro- 
cure the  fame  to  be  done,  to  the  prej  udicc  of  the  owner  or  o w» 
ners  thereof,  or  of  any  merchant  or  merchants  that  (hall  load 
goods  thereon,  (or  by  a  fubfequent  ftatute,  to  the  prejudice 
i  Gcp.Lc.  x».  of  any  perfon  or  perfons  that  (hall  underwrite  any  policy  or 
'  ^'  policies  pf  infurance  thereon)  (hall  fufFer  death  as  a  felon  j 

and  the  benefit  of  clergy  is  t^ken  away  from  this  offence  by 
J I  G(o,  I,  cb.  29, 

Thefe  are  the  only  provi(ions,  which  the  legiflature  of  this 
country  has,  as  yet,  thought  proper  to  make  for  the  preven- 
tion of  crimes  of  this  enormity :  but  as  the  records  of  our 
courts  of  juftice  evidently  prove  that  frauds  are  too  frequent 
in  pojiciqs  of  infurance,  greater  feverity  than  merely  annull- 
ing the  contradl  fcems  ncceflary,  in  order  to  put  a  (lop  to 
fuch  offtjnccs, 
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CHAPTER   the   ELEVENTH. 


Of  Sea-rWorthinefs, 


HAVING,  m  ttic  preceding  chapter,  treated  vdi-y  fully  CHAP. 
of  the  influence  which  fraud  has  upon  the  contrafi  of  ,  ^\ 
infurance ;  we  proceed  to  ihew,  that  other  circumftances, 
in  which  no  fraud  whatever  can  be  difcovercd,  qr  even 
fufpeAed,.  'will  alfo  vitiate  and  annul  the  policy.  Of  this 
nature  is  the  doftrine  of  Sea-Worthinefs^  Upon  this  point 
^t  has  been  determine,  that  every  (hip  infured  muft,  at  the 
time  of  the  infurance,  be. able  to  perform  the  voyage,  unlcfs 
fonie  external,  sccictbnt  fhould  happci^ ;  and  if  ihe  have  a 
J;}tent  defcft  wholly  unknown  to  the  parties,  that  will 
v'acatc  tbc  contrail,  and  the  infurcrs^  are  difcharged.  This 
doSpiie  is  founde^  upon  that  general  principle  of  infurance 
tfcw,  that  ^e  iafurers  (hall  not  be  refponGble  for  any  lofs. 
9Tifing  from  the  infufBcient  or  defeftive  equality  or  condition^ 
^f  the  thing  infured. 

i 

There  is  in  the,  contraft  of  yifurancc  a  tacit  and  implied 
agreement  that  every  thing  dial!  be  in  that  ftate  and  condi-  * 
^ion,  in  whi^ch  It  oUght  to  be  :  and  therefore  it  is  not  fufH- 
ipient  for  the  infujed  Id  fa,y,  that  he  did  not  know  that  the  ihip 
was  not  fea-.worthy  {{ptiic  ou^htxa  lcr\ow  that  flie  wasfo,  at 
the  time  he  made  the  infurance.  The  fliip  is  the  fuh/^rafum 
of  the  contrail  between  tlie  parties ;  a  Ihip  not  capable  of 
perform^ing  the  voyage,  is,  the  fame  as  if  there  were  no  fliip 
at  all  i  and[  although  the  defect  may  not  be  known,  to  the 
perfon  infiiredj^  yet  the  very  foundation  of  the  contraft  being 
gone,  the  law  b  clearly  in  favour  of  the  underwriter  5  becaufe 
iuch  a  defe£^  is.  not  the  confequeiice  of  any  cxttr.ial  misfor- 
tune, or  any  unavpidable  accident,  ariiing  from  the  perils  of 
the  fea,  or  any  other,  rifk,  againll  which  the  underwriter  en- 
gages to  indemnify  the  perfon  infured.  To  fupport  a  con- 
trary dodrine  would  introduce  a  variety  of  frauds,  as  it 
\irould  probably  fubje£l  the  underwriter  to  account  for 
^e  lofsy  diminution,  or  waftej  which  may  happen  from 

the 
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CHAP,  the  necefiary  and  ordinary  ufe  of  the  thing  infured ;  oc 
^^  ,  the  wear  and  tear  of  the  ihip  in  the  common  courfe  of  the 
voyage  ^  and  all  of  thefe  are.  rifles,  to  which  the  infurer  ha& 
never  been  confidered  as  expofed.  From  what  ha&  been  laid, 
it  appears^  that  the  ground  of  deciGon  in  this  cafe  is  perfe£^ly 
diftind  from  any  principle  of  fraud  :  that  it  depends  merely 
upon  thiSj(  that  the  infured  is  prefumed  to  be  better  acquaint* 
ed  with  the  date  and  condition  of  his  (hip  than  any  other 
man ;  and  that  he  has  tacitly  undertaken^  that  ihe  is  in  a 
condition  to  perform  the  deftined  voyage.  But  although  the^ 
-'  infured  ought  to  know  whether  his  fhip  was  fea-worthy  or 
not  at  the  time  (he  fet  out  upon  her  voyage ;  yet  he  may 

2  Purr*  a8o4<   not  be  able  to  know  the  condition  /he  may  be  in^  after  (he 
is  out  a  tweivembnth:  and  there£[)re«  whenever  it  can  be 
made  appear,  that  the  decay,  to  which  the  lofs  is  attribiita* 
ble,  did  not  commence  till  a  period  fubfcqueht.to  the  mfur-.' 
ance,  as  flie  was  fea-worthy  at  the  time,  the  ui|derwriter,  it  ^ 

%dtn  V.  Par*    is  prefumed,  would  be  liable.    Indeed,  in  a  very.iiijie  cafe  upon ' 

kmfosifDou^.  another  point,  but  where  the  fame  principle  was  much  relied 
upon,  Lord  Mansfield  faid,  **  By  an  implied  wj^rr^nty  every 
•*  fliip  infured  muft  be  tight,  {launch,  and  ftron^j  but  it  is . 
*'  fufficient  if  fhe  be  fo  at  the  time  of  her  failing.  She  may 
**  ceafe  to  be  fo  in  twenty-four  hours  after  departure,  and  yefe 
**  the  underwriter  will  continue  liable/'*  Every  <iafc  of  thia 
kind,  it  is  true,  muft  depetui  upon  its  own  G\rcum{lances  % 
but  when  they  are  once  afcertained,  the  rule  9f  law  is  clear 
and  decifive.  The  only  material  cafe  Upon  this  fubje£l  in 
the  law  of  England  is  tl\at  of  the  Mi/^s  F'ri^ate^  which  under- 
went a  variety  of  difcuflion  in  feycral  courts^  and  was  Snally 
determined  in  favour  of  the  infurers.  I  have  ufed  my  utmoft 
endeavours  to  procure  a  copy  of  the  opinions  of  the  judge& 
upon  that  cafe,  but  they  have  been  ineffeftual :  therefore 
the  reader  muft  be  fatisfied  M'ith  a  fuU  ftatement  of  the  cir^ 
eumftances,  as  they  appeared  upon  the  demurrer  to  the  evi^ 

,    dence^ 

*•  'But  if  a  0iip  fall  upon  a  voya]^,  and  in  a  day  or  two  becomes  lealcy^ 
»nd  fovndcrt,  or  is  obliged  to  return  to  port,  without  any  ftorn%  or  vifibfo 
or  adeijuate  caufc  to  produce  fuch  an  efedt,,  the  prefampnon  is,  tbac  (h.% 
Vf3A  not  fca^worthy  when  (he  failed ;  and  the  jury,  upon  the  plaintiiT** 
own  cafe,  may  draw  fuch  a  concluilcn.  MimrQ  and  amcther  ▼.  Fandams 
Sittings  at  GfiildhaU  before  Lord  Kenyon  after  Michaelmas  Tcnn|  17^. 


OF   SEA-WOHTHIN&SS;  *« 


iehcc,  and  with  tKe  jUdgmcnf  givcft  upon  that  dcmurrfer,  as    C  ft  A  K 
it  is  recorded*     -  -    .    .  - 


XL 


Before  the  proceedings  in  this  cafe  ar^  dated,  it  will  be 
necefiary  to  mention,  that  an  a£lion  had  been  brought  in  (he. 
court  of  Common  Pleas  on  the  fame  policy  againft  one  of 
the  underwriters  i  and  Lord  Camden^  who  tried  that  caufe, 
dire£):ed  the  jary  ta  ftnd  a  verdid  for  the  plaintiff:  bot  up-.  [  a^a:  } 
on  anhotion  for  a  new  tibial,  his  Lprdfliip  declared,  that  he 
had  changed  his  opinion  9  and  the  whole  couit*  of  Commor^ 
Pleas  laid'dawn  theipriiKsipIes  above  ftated,  and  dire^ed  a 
new  trials  'Upon  the  fecond  trial,  Lord  Camden  ftated  ta 
th^  ju[ff  theo|>inioxi  h^  had  formed  upon  the  fobjeft,  and  z 
vdrdi^  M^as  aocord|n|(ly  ^iveft.  for  dm  defendant,  which,, 
upon  a  fvbfeqtieiit  application,  thc^  court  of  Common  Pleas, 
refufed  to  fet  afid^.  The  plaintiA  then  commenced  a  new 
adion  in  the  couit  q£  Exchequer  againft  another  of  the  un» 
d:er#ritexiB,  and  which  is  now  the  fubjed  of  our  attention. 


This  Wafi:an.  a£U(m  09  a  policy  <>f  infurant^ty/Ioil  or  not  Mills  and 

Joft,  at  and  from  die  Leeward  Ifiands  to  London^  warranted  ^/J"^^  ^'^  ^ 

to  fail  biJi  or  before  the  26ch  of,  July^  upon  any  kind  of  Ezche^. 

goods,. wales,  4h4  merchandiaes  \   and  alfo  upon  the  body, 

tackle,!  QsTii^  bf  .a^ndin./Ar  goo^Jhip  or  veffel  called  the  Miih 

Erif^atfj\  beginnii^g  /the  adventiire  on   the  goods  from  the 

leaUifag  hereof  on  board  thei^id.  fl)lp  at  St..  Kitts,  and-  upon 

the  iliipirom  her  arrival. at  .the.  Leeward  IJlandt*  -  iTie  dc-»  • 

fcndaiit  Imdertakes  to  indeipnify  :againft  the  uOial  riiks,  for  . 

a  premium  df  iU  los,  per.  ctnU  \  Tjie  lofs  was  defcribed  in 

^he  fitft  count  of  the  declaration  vk   thdfe  words  ;    ^^  That 

**the  faid  ihip^  after  hfer  departure   from  -Nevis  on   her 

^*  voyage,  and  during  her-  iaid  voyage,  failing  and  proceed-* 

*'  ing  ^on  the  high  feas  by  and  through  the  force  of  win4sand 

^  tempeftuoiift  \4reaUier^  ^nd  by  and  through  the  mere  perib 

**  and  dangers  of  the  feas^  fprung  divers  leaks,  and  became 

•*  vciry  leaky,  crippled^  bulged,  disjfointed,  fplitj  and  wholly 

*?  loft.''  i  5sx  the  fecond  k^oUni  the  lofs  is  alleged  thus  : 

^  by   and  through   the  mere  'perils  and  dangers  of  the 

^  feas,  and  by  the  fiarting  and   loofening  of  one  or  more 

^  plank  or  planks   of  the  faid  (hip,  and   by   accidentally 

'*  fpringing  one  or  more  teak' or  leaks,  the  faid  fliip  became 

^*  very  leaky,  crippled,  is^c.  and  totally  unable  to  proceed  on^ 

J*  or  perform  the  faid  voyage.'*     There  wiCre  two  othef 

CQunU 
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C  H  A  ^.   9cmnt8  in  the  declaration  up^n  t  policy  on  freight  to  reco^e^. 

^    ^^^    I    from  the  underwriter  the  ampupt  of  his  infurance  upon  tlj^^t 
^fp  ^  and  a.  fifth  count  for  mopey  had  and  received  to  the 
plaintiff's  ufe.      The  defendant  pleaded  the  general  liTue  -^ 
\vith  a  notice  of  fet  ofi^  haying  paid  the  prei^iums  in^, 
Hourt, 

[  ^^3   ]        This  caufe  came  on  to  be  tried  before  Lord  Chief  Bfti% 
ton  Parker ;  and  the  defendant  demurred  to   the  'evidence; 
produced  on  the  part  of  the  plaintiff.      The  demurrer  fql-. 
Ipvfs  in.  thffe  words  :  Thereupon  the  faid  John  ^nd  Thoma^ 
Mills  (the  plainti&).(hew  in  evidence,  tp  the  jury  to  prorc; 
and  maintain  the  iffuc.witfaia  mentioned  on  their  party  tp^ 
vitj  that  the  defendant  underiKrotethe  policy  of.  infurance^ 
and  that  the  pbintifi  were  intjpreHed  to,  the  amount  as.  in. 
the,  declaration,  ia  mentioned  :    That  theihip.  in  queftipn^ 
was  a  French  biiilt  ^ip,  and  known  ta  be  ib  to  the  defend-, 
ant  at  the  tim^  he  underwrpte  the  faid  policy  :.  Th^t  thc^, 
timbers  oi  French  (hips,  are  ufually  faftiqned  with  iron  bolts 
or  fpikes,  which  are  liable  to  grdw  ruAy^  an0  when  the. 
fitme^are  grown,  rufty,  the  timbers  -of  fcich  lhip«  Ipequently 
become  loofe   at  once,  and  the  (hips  are  rendered  incapa-s. 
ble  of  bearing  the  fea,  without  any  perceptible  fymptoms. 
of  decay  :   That  the  fliip  in.  queftion  was  purchafed  by  the. 
plaintiffs   in  the  year   X'757  :     that  fince  tliat  time  (be  hasi 
been  geneisally  cnftployed  by  the  plaintiffs,  wfao.areJ^gtf  iii- 
^'a  merchants,  in  ^lat  trade^*,  an d^ large  fam&faaiKconftant-. 
ly  been  iniuted  on  her  and  her  cargoes  :   That  in  February. 
1764,  being  bound  to  the  Leeward  Jftandsy  and^back  agairt. 
to  Londoth  fl^  failed  on  her.  voyage :  that  before  (he  failed; 
from  liondon^  on  that  voyage,  die  plaintiffs  ordered  the  cap- . 
tain  ta  have  ^ery  thing  done  to  the  fhip^  which  he  Ihould* 
tliink  proper  to  repaii?  her  :   That  in  purfuance  of  fuch  or-. 
ders,  the  iinp  was  put  into  dock  and  repaired,  where  the  fhip^ 
carpenter  did  all  fuch  repairs  to  her  as  he  was  ordered,  the^. 
expenfcA  of  which  amounted  to  about  locA  of. which  about;. 
30/.  was  for  the  (beathing  and  ether  repairs  of  her  huU,  andi 
the  refjdue  in  her  upper  works  :  that  nothing  nu>re.  appeared; 
to  the  ihip  carpenter,  or  the  captain,  to b& wanting  to  make. 
her  fit  and  complete  for  the  laid  voyage  \  but  hpr.iron.  bolts, 
and  fpikes  were  not  then  examined,  which  could  not  be.donc. 
without  taking  off  her  flieathing  \  an  z€t  never  done,  where 
(as  the  cafe  is  here)  the  ihip  had  been  Iheatheda  little  time 
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before  :  that  George  Haleyy  Eiq-  the  firft  underwriter  on  this  C  H  A  Pi 
policy*  and  many  other  perfon$  by  whom  policies  of  infur-  ^' 
ance  are  generally  underwritten,  keep  a  segiAer,  in  which  the 
fiiips  ufttally  mfured  by  them,  afe  entered  with  an.  account  of 
the  age^conAruction,  and  vifible  goodiaefs  of  the  >K&l8|and,to 
whom  they  belong,  and  alfo  employ  a-  furveyor^  whQfe  bl^** 
nefs  it  is  to.  furvey  fuch  flups  :  that  the^  ibip  in  que^ipx^  a^  ^  2.24  'X 
the  time  of  underwriting  the  policy,  andf  long  before,  had, 
been  entered  in  iiich  regifter  ;  and  previous  toher  laft  out<* 
ward  bound  voy^e,  had  been  furveyed  by  one-  Tbomat: 
Whitewoody  who  wa*  then  employed  by  the  faid  George.  Hayv 
leyy  and  o&er  underwriters,  as  fuch  furveyor  \  and,  a&  £u:  as. 
appeared  U>  the  faid  Thomas  JFiitewood,  was  in  good  condi* 
rion,  and  perfectly  fit  to  undertake  a  vayage  to  and  from  the 
Leeward  I/hinds  ;  but  the  furveyor  did  not,  neither  could 
he,  examine  the  bolts  and  ^ikes  for  the  reafons  aforefaid  ; 
but  did  furvey  as  far  as  is  ever  pra£^ifed  in  fuch  cafes  :  that 
the  faid  George  Hayley  ha.d  often  before  underwrote  policies 
on  the  faid  (hip  and  her-  cargoes  y  and  the  witnefs^  who 
was  the  infurance>  broker,  faid  he  believed  Mr.  Hayley  knew 
TBS  mud)  of  the  condition  of  the  (hip  as  the  plain tiils  did, 
and  particulariy  on  the  outward  bound  voyage  to  the  Lee-* 
ward  IJlafidSi  he  underwrote  .7400/:  on  this  (hip. :  that  in 
fuch  la(l  oatward  bound  voyage,  the  (hip  met  with  a  great 
deal  of  bad  weather^ ;  was  very  leaky,  and  could  not  get 
into  Madeira^  where  fte  was  ordered  to  touch  ;  but  was 
obliged  to  bear^w&y  for  the  iiland  of  Nevis  t  that  (he  arri- 
ved at  the  iiland  of  Nevis  on  the  (irft  of  jfpril  1764,  and 
from  thence  went  to  the  ilbnd  of  St.  Ckriftopber^  where  (ho 
delivered  her  outward  bound  cargo,  and  had  fuch  rep^rs. 
done  to  her,  as  were  then  thought  nece£&ry,  and  ta  all  ap^ 
pearancic  put  into  a  proper  condition  for  her  voyage  home  } 
but  her  bolts,  and  (pikes  were  not,  nor  could  be  examined 
there  :  that  about  the  end  of  the  faid  month  of  Aprily  the 
(hip  failed  from  St.  Kitis  to  Nevis,  where  the  captain  had 
been  promifed  a  loading  for  her  home  :  that  on  her  arrival 
at  NeviSf  the  planters  knowing  that  (he  had  been  leaky  in 
her  outward  bound  voyage,  were  not  willing  to  put  fugars 
on  board  Ixer ;  and  that  in  order  to  fatisfy  the  planters 
there,  that  (he  was.  in  a  proper  condition  to  carry  a  cargo  of 
fugars  to  Ldt^don,  they  propofed  to  the  captain,  as  a  meafure 
which  would  be  fully  fatisfafiory  to  them^  that  he  (hould 
fuhmit  the  (hip  to  be  furv&yed  by  aU  the  captains  then  iu 

the 
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CHAP,    the  harbour>  being  fix  in  number ;   and  toM  him,  that  if  thcf 
^'        fliould   report  her  to  be  fit  for  a  voyage  to  Z^/^;|'they 
would  then  load  hec  v^'itb  fugars  :  that  the  captain  did  fub- 
mlt  to  fuchfurvey,  thoi^  \t;.wo.ui4  have  been  for  the  Ju-, 
tereft  of  the  faid  captaixx8  to  reporl:  the  (hip  unfit  for   the 
voyage ;  as  by  that  means  they  would  have  had  an  oppor-* 
tunity  of  gaining  nKNre  freight  and  fooner  :    that  on  the 
F  ^25  ]    eighth  day  of  Jkfj/  17641  the  faid  captains,  after  having  fur-* 
veyedJier  carefuUyi  but  i^ithout  examining   her  b^ts  and 
fpikes,  which  could  not  he  done,  there  figned  tbe  following 
report  :   **  Nevify  May  8th,  1764-.    At  the  re<iueft  of  cap- 
^*  tain  Ccor^  Finch^.oi  the  (hip  Mills  Frigate ^  we  the  fub- 
*^  fcribersdid  repair  on  board  tjbe  (aid  (hip,  jand  after  duo^ 
''  examination,  it  did  appear  t9  us,  that  the  occafion  of  the- 
*'  fhip's  making  more  water  than  ufual  on  her  voyage  £roA^ 
^'  London  to  this  place,  was  occafipaed  by-  ibme  negleA  ia 
caulking  the  faid  i^bip,.  which  may  very  .e^fi]y  be  made- 
tight,  the  (aid  fliip  otherwife  appearing  to  us  to  be  itrong^ 
and  found ;  and  when  caulked,  we  are  of  opinion,  will  be 
*'  fully  fufficient  to  carry  a  cargo  of  fUgars  to  Ijmdpn*    Jj^bo: 
Shepcrdy^c'*    That  afterwards  the  ihip  tw«6  caulked  ac- 
cording to  the  faid  report,  iwd..  that -.thereupon  the  planters, 
fent  their  fugars  on  boards  ani  the ,  jQiip  was,  <Jpon .  loaded 
with  about  tlirec  hundred  and  feventy  hogfliEeJMj&  of  fogar  : 
that  during  the  time  of  her  loading,  and  until  luid  at   the 
time  of  iher  failing,  which  was  aboiift  two  months^  the  £hip 
continued  tight,  appeared  to  be  in!good  condition,  and  made 
no.more^ater  than  the  be  ft.  (hips  ufually  do,  and  are'  expeft-^^ 
ed  to  do :  that  the  Ihip  failed  from  Nevis  on  the  26th  day  of 
July^  1 764,  about  eight  o'clock  in  the  evening,  and  the  next 
day,-  about  four  o'clock  in  the  afternoon,  witl^out  any  bac^ 
weather  oar  extraordinary  fwell  of  the  fea,  flie  f]>ra*ng  a  leakj^ 
and  the  captain  was^liged  to  bear  away  for  &i-  Chriflor 
phersy  where  he  anrived  on  the  28th  of  July ;  that  on  his  arri*. 
val  there,,  he  got  the  il^ip  unloaded  to  fee  what  was  the  mat*?, 
ter  with  her,  when  it  appeared  that  (he  had  flarted  a  plank:, 
that*  he  thereupon  applied  to  the  judge  of  the  Court  of  Vice- 
Admiraltyfor  a  warrant  to  furvey  faid  (hip  i  arid  a. warrant 
was  granted  to  four  captains,  and  two  (hip  carpenters,  or 
any  three  of  them ;  four  of  whom  did,  according  to  fuch  war^ 
tant,  furvey  the  faid  (hip,  and  did  report,  that  (he  Mras  unfit 
to  proceed  on  her  voyage  without  being  thoroughly  repair* 
ed  I  and  that  the  expenfe  of  fo  repairing  her  there,  would 

amount 


AyftOttht  to  more  than  the  value  *of  the  fhip  and  freight  5  and  C  H  4;  ?< 
ftc  was  therefore  condemned  by  the  faid  cotirt  as  unfit  for  ,  ^^^  ^ 
the  faid  voyage :  that  fomc  of  the  iron  bolts  and  fp4kes,  with  ^^ 
Vhich  the  timbers  of  the  fhip  in  queftion^  like  other  French 
built  ihips,  were  faftened,  were  broken  in  the  plank  that  was 
fo  ilarted,  which  the  captain  aild  the  faid  furveyors  felt>  by  f  226  J 
))afling  up  their  hands  between  the  "plank  and  the  ihip ;  and 
Vhtch  appeared  upon  farther  opening  the  ends  of  the 
plank  ;  and  that  the  faid  plank  was  darted  from  one  end  to 
the  other  :  that  tt  was  owing  to  the  faid  jbolts  and  fpikes  be-^ 
ing  grown  rufty  and  decayed,  as  then  appeared  to  the  cap* 
tain  and  furVeyors>  that  fuch  pla^k  ftarted  :  that  he  believ^ 
iDd  the  furveyors,  who  condemned  her,  thought  the  fame  % 
wherefore,  and  fuppofing  the  other  bolts  and  fpikes  in  the 
Chip  were  alfo  grown  rufty  and  decayed,  though  that  could 
not  be  known  for  certain,  without  ripping  off  her  planks, 
and  making  a  more  ftri£l  examination,  the  furveyors  made 
their  faid  report  of  condemnation :  thatthe  faid  plank  was  hot 
taken  o£F,  nor  could  it  be,  without  finking  the  (hip,  but  con* 
tinuesat  St.  Cbrifiophers  as  «  hulk ;  that  on  the  aforefaid  ac^ 
tount,  it  was  then  concluded,  and  is^no^  believed  by  the 
captain,  ihtit  the  faid  Jhip  was  not  jit  for  the  infund  voya^ 
home,  at  the  time  (he  fo  failed  from  NevU  for  London,  though 
fo  all  outward  appearanceyjhe  mjas  a  very  goodjbip,  and,  as  he 
then  believed,  proper  for  the .  vt^age;  and  fuch  a  il«p  as  h6, 
.froth  her  outward  appearanct,  jhould  have  had  no  ohjediion  to  fail 
in  again  %  but  had  he  khoWn  the  decayed  condition  of  her 
faid  bolts  and  fpikes  before  he  fet  fail  on  his  homeward  bound 
voyage,  he  would  not  have  ventured  his  life  in  her :  that 
there  is  no  dock,  nor  fcarCe  any  materials  for  repairing  ihips 
at  i/.  Cbrijlophersj  nor  could  fhe  fail  to  any  other  place  to  be 
tepaixed ;  and  that  if  this  misfortune  had  happened  in  North 
iAmertcoy  or  Englatidj  where  there  are  proper  docks  and  ma- 
terials, ihe  might  have  been  repaired  for  three  or  four  Imn-^ 
dred  pounds  t  that  while  the  faid  (hip  Was  firft  at  St.  Chriflo^ 
phersy  before  (he  had  taken  In  her  cargo,  namely,  on  the 
23d  of  April  1764,  the  captain,  wrote  the  following  letter  to 
the  plainti£Fs : 

■**  Gentlemen,  St.  Chri/lophers,  April  l^^  ^l^A' 

''  I  take  the  firfl:  opportunity  of  acquainting  you,  that  I 

^'  arrived  at  Nevis^  after  a  moft  difmal  paflage,  on  the  fird 

"  inilant. 
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^  ihftant.    Oh  the  fizth  of  March,  at  4st7-break,  I '  mad^ 

*'  the  iflarids  DffertSy  diftaxlt  about  four  leagues,  ran  down 

'*  for  Madeira,  with  a  freih  gate  at  £.  8.  £.  till  four  in  thtt 

*^  afternoon^  Vhen  being  within  a  mile  off  the  fliore,  and 

^^  judging  about  five  or  fix  miles  off  PtnchaU  Road,  a  very 

t  2^7  3     **  hard  artd  dark  f quail  took  us  faddenly  nuith  fuch  vuJence,  that 

^^  I  wkr  obliged  to  vlear  off'  the  -land  under  the  eourfes^     It  Was 

^  exccflively  hzzj  the  whole  evening  after,  that  one  could 

^'  hardly  fee  the  ihip's  length ;  fo  that  it  would  have  been 

^  the  greateft  imprudence  t6  have  run  the  ri&  of  overflioot-^ 

'^  ^'  ing  our  ]port,  or  running  a(hore.    The  gale  increafed,  and, 

^*  in  the  night,  came  round  to  the  N,  E.  and  thejbip  grained 

^'  Jo  much  by  the  prejjure  of  fail  we  ijiyere  obliged  to  carry  on  her  in 

**  that  great  fea,  that  it  ivas  MvHh  the  utm^  difficulty  "we  could 

**  keep  her  free.     On  the  eighth,  at  nine  in  the  morning,  reck- 

^*  oning  hiyfelf  nineteen  leagues  to  leeward  of  Madura,  our 

^  Jhipfo  hofened,  that  we  could  not  carry  fail  upon  a  wind  ; 

and  feeing  no  ptobability  of  the  wind  fliifting  ot  abating 

^*  enough  to  give  Us  a  chante  of  beating  up,  bore  away  for 

**  Nevis,  judging  it  better  for  the  prefervation  bf  the  whole 

than  td  run  any  hazard  in  endeavouring  for  the  Canaries  in 

our  weak,  le^ky,  and  diftrefied  condition^     I  have  confult* 

^^  ed  with  Mr.  Cottle,  the  counfellor  here,  who  advifes  me 

^'  to  fell  the  flour  and  lime  at  public  vendue,  and  to  carry 

the  iton  hoops,  CsV.  back  to  England*    As  ihefit^s  com^ 

plaint  has  betn  chiefly  in  her  upper  works,  lam  obliged  to  hffOe 

her  new  mtdledfrom  the  wail  towards  ;   and  hope  you  will 
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''  find  that  what  repairs  are  neceffary  to  be  made  here,  are 
**  conducted  with  all  the  frugality  circumftances  will  adOiic 
«  of.- 

That  the  plaintiffs  received  tins  letter  in  London  on  the 
1 3  th  day  of  June  1764,  and,  a  day  or  two  afterwards,  gave 
it  to  Matthew  Towgood,  an  infurance  broker,  to  get  i,oooA 
infured  on  the  freight  home  for  the  ufe  of  the  owners,  and 
250A  on  their  fourth  part  of  the  faid  fhip :  that  the  faid 
Tom;good  firft  (hewed  the  policy  in  queilion,  and  the  letter  to 
the  faid  George  Hayley,  on  the  19th  of  fune  1764,  who,  after 
reading  over  the  letter,  aflced  him  what  intercft  he  had  to  in- 
fure ;  to  which  the  broker  anfwcred,  (hip,  freight,  and  car- 
go }  and  that  he  might  write  which  he  pleafed  :  that  there- 
upon the  faid  George  Hayley  (aid  he  would  underwrite  the 

fliip. 
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^ipi  faying  iKe  would  come  hoine  fafe  enough,  notwit^ 

ftanding  the  'damage  which  the  faid  letter  imported  (he  hkd 

xeceivcd,  as  it  was  a  fiimmcr  voyage  j  but  that  flic  would  very 

likely  damage  Kfo  cargo ':   that  the  faid  George  Hayley  was 

going  to  underwrite  the  faid  poRcy  for  30o7.  on  the  faid  ftiip, 

^md  had  wrote  the  figure  3  \  but  on  the  faid  Matthew  Tow^ 

^ooiPs  telKng  him,  he  was  a  bold  man  to  write  three  htitidred    r  /^jg  J 

^pounds  after  reading  the  faid  letter,  the  faid  Ge<hrge  Hayley 

ftruck  out  the  figure  3,  and  converted  it  ihto  a  2*,  'and  accord* 

inglj  underwrote  the  faid  policy  for  the  fum  of  two  hun* 

dred  .^iindson  the  fadd  ihip  :  chat  the  faid  Matthew  Towgood 

ihewed  the  faid  letter  to  the  faid  ddFendam  Roebuck^  and  all 

the  other  urfderwritefs  on  the  faid  p61icy,  before  they  undei^ 

wrote  the  fame  s  and  the  faid  defendant  lays,  that  the  evr- 

^ence  aforefaid,  nn  manner  and  form  afbrefaid,  (hewn  by 

the  plaintifi^  to  the  jury,  is  not  filfficiaiit  in  law  to  maintain 

the  iflue  widiin  joined  t>h  the  part  of  the  faid  plaintiffs ; 

and  ^bat  he  the  defendant  to  the  evidence  aforefaid  hath  nb 

'neceffity,  tior  by  the  law  of  the  land  is  obliged  to  anfwer. 

"Wherefore  he.  prays  judgment,  and  that  the  jury  may  ht 

VUfcharged  from  giving  any  verdi£t  upon  the  ifluev 

The  pluhtids  jom  in  demurrdK 

-* 

Upon  this  demuirer,  judgment  was  given  in  the  Coutt  6f 
Exchequer  for  the  underwriter.  A  writ  of  error  was  thch 
brought  in  the  Court  of  Exchequer  Chamber,  which  was 
deferred  to  Lof  d  MansfieM  and  Lord  Chief  Juftice  Wilmot^ 
%ho,  after  arg^ment^  alfo  reported  their  opinions  to  be  ih 
favour  of  the  defendants  ;  agreeable  to  which  report,  judg«* 
hient  was  accordingly  pronounced^  This  is  the  only  ac- 
count, which  can  noW  be  given  of  this  cafe,  as  the  report 
upon  thefe  occafions  is  generally  made  in  private,  and  the 
Veafons,  Upon  which  it  is  founded,  are  hot  publickly  given. 
But  from  the  above  very  accurate  ftatement  which  has  been 
jptOCttVed  from  the  record,  it  will  appear,  that  the  decifion 
did  hot  turn  upon  any  fraud  or  concealment  of  citcumftail^ 
ces  \  but,  on  the  contrary,  every  thing  was  done  in  the  moil 
fair  and  honourable  mannet>  and  the  underwriter  was  fully 
informed  of  every  event,  with  which  the  infured  was  him- 
felf  acquainted.  The  cafe  was  decided  entirely  upon  the 
principle  of  fea-worthinefs :  that  however  innocent  or  un- 
fortunate 
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lortUnate  the  infured  ofli^t  he^  yet  if  tiiue  ikip  was  not  fed% 
worthy^  at  the  time  of  infuringi  there  was  iia  contrafl  at  alt 
between  the  parties  ;  becaufe  the  very  foundation  of  th^ 
contra£^»  the  ihip,  was  in  the  fame  condition  as  if  it  4id  not 
exiil.  That  the  conclufion  thus  drawn  from  the  judgment 
^iven  in  the  lExchequer  Chamber,  is  not  larger  or  more  ex* 
£  229  J  tenfive  than  the  decifiou  wiU  warrant;  is  evident  firom  what 
was  iaid  by  Lord  Mansfield,  when>  upon  a  fubfequent  o^ca^ 
Son  the  cafeof  the^i//r  Frigate  was  relied  upon  in  argunieiit 
at  the  bark  .  ^ 

« 

i  ftur,  ftioft.  iix  tiie  Cafe  of  the  fearl  of  March  v.  Pigoty  •  w^ich  came  be* 
fore  the  court  of  King's  Bench  in  the  year  1771,  the  cafe  oi 
the  Mills  Frigate  having  been  mentioned.  Lord  Man^eU 
faid,  ^^  The  infured  ought  to  know  whether  his  (hip  was  fea** 
Worthy  or  not,  at  the  time  (he  fet  out  upon  her  voyage  \  but 
how  (hould  he  know  the  condition  (he  was  in  after  fbe  had 
beeit  out  a  twelvemonth  ?  It  b  trUe  the  propofition  kid  down 
by  the  counfel  in  that  cafe  is  merely^i  ^  that  the  cafe  of  the 
**  Mills  Frigate  was  an  infurance  upon  a  (hip,  which  had  a 
*^  latent  defe£l  totally  unknown  to  the  parties  ^  and  the  in* 
*^  furers  were  holden  not  liable  on  account  of  the  (hip's  not 
'*  being' fea**worthy,  though  fuch  defeat  was  not  known." 
Lord  Mansfield  i%  theh  reported  to  haVc  faid,  **  I  differ  totally 
in  opinion  from  that  do£lrine  ;"  and  yet  liis  Lordihip  is 
made  to  conclude  with  the  fentence  above  ftatedi  which  id 
in  effect  the  fame  with  that  which  the  reporter  has  put  in- 
to the  mouth  of  the  counfel ;  and  which  in  truth  contains 
the  whole  do£lrine  of  fea^worthinefs;^  when  the  excepdon 
put  by  Lord  Mansfield  is  added,  namely,  that  the  inlAired 
(ball  not  anfwer  for  the  fufficiency  of  the  (hip,  after  (lie  has 
been  out  a  confiderable  time.  The  probability  is,  that  the 
counfel  laid  down  the  propofition  in  more  extenfivc  terms 
than  the  reporter  (lates  it,  namely,  that  if  the  (hip  was  not 
fea-worthy  at  any  time  during  the  voyage,  the  infurers  would 
be  difcharged.  By  admitting  this  prefumption,  the  whole 
will  be  eafily  reconciled ;  for  then  Lord  Mansfield^s  denial 
of  fuch  exten(ive  do£lrine  is  fupported  and  illuftrated  by  the 
diftin£lion,  which  he  afterwards  takes  in  the  conclufion  of 
thQ  fentence. 

It 
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it  is  fiogiilar^  that  the  decifioni  which  has  dccupied  the* 
itphole  of  this  chapter,  ihauld  have  octafioned  fo  much  dif- 
cuflion  at  the  time  it  was  determined,  as  that  pamphlets  were 
written  upon  both  fldes  of  the  queftion ;  efpecially  when  it 
is  jconfidered,  that  the  doAtine  there  eflablifhed  is  by  no  means 
novel  in  itfelf^  and  is  entirely  cohfonant  to  the  laws  of  all 
the  maritime  and  commercial  nations  in  Europi. 

The  feal-worthinefs  of  the  fliip  being  thus  (hewn  to  be  an    t  ^^  ^  1 
implied  conditio^  in  this  fpecies-  of  contnuSb,  it  foUows-  of 
courfe,  that,  in  entering  into  the  eng^ement,  it  is  not  necdf-      V       ' 
fary  that  there  fhould  be  any  previa^is  reprefentation  of  the  . 
condition  of  the  (hip ;  becaufe,  luilefe  i^be  fit  for  the  perform* 
ance  of  the  voyage  infured,  there  is  no  binding  contract ;  and 
any  infuficicncy  of  the  veflel  iora  former  voyage  will  not 
tacate  the  policy*  ' 

• 

Thus  in  an  a£iion  UBOii  a  Valaed  policy  of  infnrince  upon  ^^'^°^^';^  ^* 

11        n  '       trr*  en  i     •  '  /        i  t         •  JT  Nutt,  Sittings 

the  uup  Two  Stfitrj-f  ttna  a  ea^oof  wheat  alid  wines,  from  at  Guildhall  ^r: 
Madeira  ta  Chark/lowni    The  fhip  had  l^eAfrom  Landm  to  '^  "^  '^K*. 
Madmral    Theplainti^  who  was  owner  6f  the  cargo,  or- 
dered his  broker  to  prociftte  jin  infurdnce  /ro(in  Madeira  for , 
ihcyojzgetoCtar/efiowftf  which  was  accordingly  done ;  but^ 
he  did  not  communicate  to  hie  broker  or  the  underwriters  ^ 
two  letters  which  he  hadreceited  from  his  csptfiin  the. day 
before .  he  efie£lfed  the  intbrance^  ftating,  that  the  ibip  had 
arrived  at  Maddra^  bvt  Yvas  vef)r  ieaky,  and  that  ^  pipes  of . 
winei had  been  half  covered  with  water.    But  it  ^ff^  proved- 
at  the  trial,  thai  the  kakhad:becsr  completely  ftopped  before  , 
fhe  fiiiled  &om  Madeira^  and  of  cburfe  before  thecommenoe^ . 
mem  of  the  riik  infured.    In*  her  voyagd  So  Qbark/latufi  fhe ! 
^uras  taken^r  and  the  plaintiflF  abandonod**. 

i  •         •  •  •  I 

Lord  M&ntfield  told  tHe  jtiry ,  ^^  that  thef e  Ovnfld  be  a  rep' 
rcfentation  of  every  tiling  rdating  to  the  nik^-  which  the^ 
uadervmter  has  to  run,  except  it  be  covered  by.  a^ warranty. : 
It  isa^condxtion,  or  implied  virarranty,  inr  every  policy,  that 
th^  flbipi  is  ieawworthy ;  and  therefore  there  need  be  no  repre«  . 
fentitioki  of  that.  If  ihe  fail  without  bei&g-fb^  there  is  no  > 
v»hd  policy.  Here  the  kak  was  flopped  before*  ihe  failetl  > 
fnmi  Madwroy  and  fiie  failed,  in  good  condition  £tom  thcule  y 
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CHAP.   And  there  is  no  occafion  to  ftate  the  cotidieion  of  4t  (hip  or  cin* 
.     y^-^    go  at  the  end  of  her  fonner  voyaje^^"    There  ww  a  verdift 
for  the  plaintiff. 

OrcL  <rf  Lewis       In  the  Ordinances  of  Lewis  the  fourteenth  it  is  declared^ 

l^t!\T%y^'  ^^  *^^*y»  yy^Ac,  or  lofs,  which  happens  from  the  internal 
So.  defe£l  of  the  thing  infared^  (hall  not  fail  upon  the  Underwrit-^ 

en  A  commentator  upon  thefe  ordinances  has  gone  into  the 
reafon  and  principle  of  fuch  a  regulation^  and  has  (hewn  th^ 
I^opriety  of  it.  He  fets  out  by  obfervihg>  that  this  do£lrin^ 
C.  5.  an.  a.  is  of  a  date  as  ancient  as  the  peridd  when  the  French  treatife 
C^ed  Le  Gtddon  was  publi(hed9  which  was  about  the  year 
166 1|  at  which  tihiei  dis  appears  by  a  reference  to  the  book 
itfeif,  it  was  conCdered  as  a  fettled  principle,  that  iofles,  hap-^ 
piening  from  caufes  of  this  natHre^  wer^  not  to  be  a  charge 
a  Mag.  90.  X40.  upon  the  underwriter^  The  fame  author  has  dfo  (hewui  that 
*  ^'^  •  **  fuch  a  provifion  is  adopted  in  favour  of  the  infurers  by  the  or- 
dinances of  jRotterdam  and  Amfierdem.  Ahex  ftating  thefe 
circumftancesy  he  proceeds  to  fay,  that  when  a  (hip  is  d€em-> 
ed  incapable  of  fini(hing  her  voyage,  the  queftion  whether 
this  event  is  a  charge  upon  the  underwriters  or  not,  depends 
upon  another ;  namely,  whether  it  happened  by  the  violence 
of  the  fea,  ot  other  fortuitous  circumftance,  or  whether  the 
difability  proceeds  from  age  and  rottennefs^  This  wiU  be 
determined  by  the  inquiry  which  Was  made  before  the  de^ 
pirture  of  the  (hip,  in  order  to  judge,  whether  it  was  in  a 
condition  to  perform  the  voyage  or  not :  if  the  latter  was 
X  VaL  M-  the  cafe,  the  infurers  ought  not  to  anfwer.  Ih  another  part 
of  thil  work,  after  laying  down  the  fame  dodrinej  he  de«b 
Clares,  that  the  indemnity  will  be  void,  even  though  the  (hip 
has  been  exaniined  before  her  departure,  and  dechked  capa<^ 
ble  of  performing  the  voyage  ;  iince  the  event  has  (hewn 
clearly,  that  on  account  df  latent'  defefls  it  was  no  longer 
navigable ;  that  is,  if  it  were  proved  that  parts  of  thd  fliijp 
were  (b  rotten,  weakened  and  deftrdyed^  that  (he  was  not  in 
a  proper  ftate  to  irefift  the  ordinary  attacks  of  wind  and  feal^ 
inevitable  in  every  voyage,  then  the  underwriters  are  dif- 
chargedk  The  reafon  is,  that  the  examination  of  the  (hip 
before  her  departure  extends  only  to  the  external  parts,  be* 
caufe  (he  is  not  unripped ;  at  lead  not  fo  as  to  difcover  the  int^ 
rior  and  latent  defe^isffor  which  the  owner  or  matter  of  the 
fiiip  continues  always  refponiible,  and  that  with  the  greater 
jufticci  becaufe  the^  cannot  be  wholly  ignorant  of  the  bad 
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ftate  of  the  (hip  :  but  fuppofing  them  to  be  fo,  it  is  the  fame  C,  H  A  P. 
thingi  being  indifpcnfably  bound  to  provide  a  good  Ihip,  able  .  ^4^  i 
to  perforna  the  voyage. 

*rhe  opinion  of  this  learned  foreigner  Is  fupported  by  two 
%£  his  countrymen,  PotUtr  and  Emerigou, 

Having  thus  fhcwn  that  the  do£tiIne  of  fea-worthinefs,  as  Pothicr  Tr. 
eftabliihed  by  the  decifions  of  our  courts  of  juilioe,  is  con-  ^^^^'^J^*^' 
firmed  by  the  declarations  of  foreign  laws,  and  by  the  opin*  g^  ]^i^9., 
ions  of  foreign  writers  ;  it  is  fufficient  now  to  fay,  that  \i'heri& 
the  flnp  is  not  fea-worthy  the  policy  of  infurance  is  void,  as. 
well  where  the  infurance  is  upon  the  goods  tp  be  conveyed 
in  the  fiup»  a£  when  it  is  upon  the  (hip  itfelf;     For  whonevei;  ^  y^^  ^^^ 
a^cafe  arifes  with  refpe£t  to  damage  done  t9  goods  through 
the  infufficiency  of  the  (hip,  the^queilioni  whether  the  mafter, 
or  owner  is  liable  ta  make  good  the  lofs,  depends  upon  air 
certaining,  wht(ther  the  fliip  was  in  ^  cpndition  to  perform 
the  voyage  at  the  time  of  her  departure,  or  became  defediive 
ixom  bad  weath&r^  and  the  perils  of  the  wind  and  ica# 
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Of  Illegal  Voyages. 
# 

CHAP,  TyfT^E  proceed  ndMT  16  the  cohfidcratioit  of  aiiather  cii'-' 
i|_^  -^_j  ^  ^  ^  cumftance  by  whkh  the  contract  of  infufance  »' 
tacated  andanulled  ah  initio :  and  it  is  thi$  (  that  whenever 
an  inftirance  is  made  on  a  voyage  exprefsly  prohibited  by  thd 
eottmion>  ftatiKe,  o^  m^ifime  law  of  thd  country,  the  policy 
is  of  no  effe£h  The  principle,  ifpon  which  ftich  a  regular-' 
£an  is  founded,  is  not  peculiar  to  this  kind  of  contrad ;  for 
it  is  nothing  ntore  than  that  which  deftroys  all  contrad# 
whatfoever :  that  men  can  never  be  prefumed  to  make  aif 
Agreement  forbidden  by  the  laws  ;  and  if  they  fliould  at-' 
tempt  fuch  a  thing,  it  is  invalid,  and  will  not  receive  thiie  zi'^ 
fiftance  of  a  couft  of  juftice  to  carry  it  into  execution^ 

The  moft  material  cafe  upon  this  pk>int  is  that  of  Johnfin 
and  Sutfofiy  which  came  on  to  be  argued  in  the  year  l^^9f 
and  received  the  folemn  opinion  of  the  Court  of  King's^ 
Bench. 

johnfonv.  But-  j^  ^jjg  ^j^  aSion  oh  a  policy  of  infurancfe*  on  goods,  on 
*  '  *  board  the  Ihip  Venusy  **  loft  or  not  loft,  at  and  from  London 
to  New  York,  warranted  to  depart  with  convoy  from  die 
channel  for  the  voyage."  The  caufe  was-  tried  liefofe  Lord! 
Mansfield  at  Guildhall^  and  a  verdi£b  was  found  for  the  plains 
tiff.  The  defendant  obtained  a  rule  to  fliew  caufe  why 
there  {houldnotbe  a  new  trial.  The  fa£ls,  upon  his  Lord- 
fliip's  report,  appeared  to  be  tliefe  :  the  ftiip  was  cleared  for 
Halifax  and  Ne^u  TorL  She  had  provifions  on  board,  which* 
fte  had  a  Hcenfe  to  carry  to  New-Toriy  under  a  provifo  in  tlic 
prohibitory  a£b  of  l6  Geo,  III.  r.  5.  But  one  half  of  the  car^ 
gOy  including  the  goods y  which  were  the  fuhjeB  of  this  infurance^ 
was  not  licenfidy  and  was  not  calculated  for  the  Halifax  mar- 
ket, but  for  New  TorL  There  had  been  a  proclamation  by 
Sir  William  Howe  to  alloiV  the  entry  of  unlicenfed  goods  at> 
New  Tori  /  and  though  there  were  bonds  ufually  given  at 
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^e  Cuftom  Houfe  hefc,  by  whidi  the  otptaia   engaged  to  C  U  A  P. 

parry  the  goods  to  Halifa^^  thofc  bond$  were  afterwards  can-        ^^• 

peHedj  on  producing  a  certificate  from  an  officer  appointed 

for  that  purpofe  a^  IJtno  Tari^  declaring,  jthat  they  were  landr 

ed  there.     Tji>f  commander  in  chief  bad  fio  authority  under  the 

aSl  of  parliament  to  ijfue  Juch proclamation^  or  to  permit  the  ex-* 

tortation  of  unlicenfed  goods.     The  Venus  was  takpn  in  her 

paffage  to   pJew  Tork  by  an  American  privateer.     TJie  firft 

feSion  of  ^c  ftatute  prohibits  all  commerce  with  the  prov-  x6  Geo.  III.  c 

ince  of  New  Tork  (amongft  others)  and  coafifcates  all  fliips  ^' 

and  their  cargoes^  which  fliall  be  found  trading,  or  going  to, 

pr  coming  from  trading  with  them.     In  fe£lion  the  (econd» 

there  is  a  provifo,  excepting  fliips  laden  with  provifions  for 

^e  ufe  of  his  majefty's  garrifons  or  fleets,  or  for  the  inhabit* 

ants  of  any  town  pofleiicd  by  hi$  majefty's  troops,  provide^ 

the  mailer  (hall  produce  a  licenfe  ipecifying  the  voyage,  isfc^ 

and  the  quantity  and  fpecies  of  provifions  ;  but  by  tlie  fame 

prmnfo^  k  is  declare4,  that  gpods  not  licenfed,  found  on  board 

fuch  ihip,  (hall  be  forfeited^    Afte^^  argument,  u^n  the  mo* 

(ion  ibr  a  new  trial^ 

Lord  Mansfield  faid— "  The  whok  of  the  plaintifPs  cafe 
goes  pn  an  eftabliihed  pra£kicef  diredly  againft  an  a£t  of 
jiafliament.  If  the  defendant  did  not  know  that  the  goods 
were  unlicenfed,  theobjedlion  is  fair  as  between  the  parties. 
(f  he  did,  he  would  not  deferve  to  be  favoured.  But,  how- 
ever that  may  be,  it  was  illegal  to  fend  the  goods  to  New 
ITjork,  and,  in  pari  deliBo^  potior  eft  conditio  defendentis^  It  is 
impofiible  to  bring  this  within  the  cafes  cited  (j),  becaufe 
here  there  was  a  dire£l  contravention  of  the  law  of  the 

land/'    The  rule  for  a  new  trial  was  mdde  abfolute. 

'  ,         . .  ...  ^ 

From  this  cafe  much  information  is  to  be  collc6led  ;  for, 
I  ft.  the  principle  advanced  at  the  beginning  of  the  chapter  is  . 
cftablifhed,  that  is,  that  an  infurance  of  a  voyage,  which  is 
prohibited  by  ftatute,  is  void.  This  cafe  alfo  ferves  to  re- 
move a  diftindion,  which  occurs  in  a  very  rcfpedJiable  wri- 
ter.   The  learned  Roccus  obferves,  that  if  fuch  an  infurance,  Roccus  de  Af» 

fccurat.  n.  ixi 

as 

(a)  Thefe  were  cafes  of  iofurances  on  {hip»  trading  contrary  to  the  rev^ 
^ife  laws  af  i6rei|p  couatries^  of  wfaidi  more  will  be  faid  hereafter. 
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CHAP,  as  that  of  which  wc  hare  been  fpeaking,  fiicmld  be  made,  fg^ 
A^hf  fnrante  ajfecttrcdorey  the  infurer  is  difcharged  :  from  whence 
we  are  to  infer,  that  in  his  opinion,  if  the  infurer  was  ac- 
qdainted  with  the  nature  of  the  voyage,  he  would  continue 
liable.  But  the  doftrine  of  the  Court  of  King's  Bench  over- 
turns fuch  a  diilin£lion,  becaufe  the  very  contrad  is  a  nul- 
lity, and  a  court  of  jufticc  can  never  lend  its  authority  ta 
fubftantiate  a  claim,  founded  upon  a  eontrad  whidfi  is  abfo- 
lutely  repugnant  to  the  known  and  eftablifhed  laws  of  the 
Bynic  Qii^ft.    land.     Of  this  opinion  is  Bynkerjboekj  who  fays,  that  even  if 

cTnr&b  Itec,  ^  ^  ^^^^  ^^  ^^  underwriter,  that  the  voyage  is  illicit,  he 
{hall  not  be  bound ;  becaufe  the  contra£t  is  null  and  void,  and 
where  that  is.  the  cafe,  the  compliance  with  die  terms  of  it 
depends  upon  the  will  of  the  contrafting  parties  merely. 
But  that  which  depends  merely  upon  wiU  is  not  a  proper 
fubjed  for  a  fuit  at  law« 

If  a  Ihip,  though  neutral,  be  infurcd  on  a  voyage  prohibit* 
cd  by  an  embargo,  laid  on  in  time  of  war,  by  the  prince  of 
the  country,  in  whofe  ports  the  {hip  happens  to  be,  fuch  an 
T  Bl act.  C«m,  infurance  alfo  is  void.    This  depends  upon  the  power  of  an 
*'^  embargo,  the  right  of  hying  on  whichby  the  fovereign  of  this 

Vi<k  ante,  79,  country  in  time  of  war  is  undoubted ;  although  in  time  of 
peace  rt  maybe  a  diiFerent  queflion.  The  right  being  ad- 
mitted, it  follows  of  courfe,  that  any  aft  done  in  contraven- 
tion of  a  proclamation  of  this  nature,  is  illegal  and  crimi-- 
nal  ^  becaufe  it  is  equally  binding  as  an  a£t  of  parliament) 
and  a  contra£l  founded  on  fuch  illicit  proceedings  is  confe<« 
quently  void. 

DcTrnada  r.  This  was  determined  in  a  very  modern  cafe,  upon  a  Ipe- 

Mich!*a5  G€o.'  ^^^'  verdift.    Jt  was  an  aftion  on  a  policy  of  infurance  on  the 

lit  Bella  Juditta^  af  Venetian  fliip,  at  and  from  London  to  the  G;v- 

.  nades^  with  liberty  to  touch  at  Cork  and  Madeira  io  load*     The 

defendant  pleaded  the  general  iflue  ;  and  the  caufe  come  on 

to  trial  before  Mr.  Jufticc  Buller^  when  the  jury  found  a  fpe- 

ciai  verdict,  the  material  fa£is  in  which  were  thefe :   That 

the  (hip  was  a  Venetian  veiTel,  and  the  plaintiff  a  fubjefb  of 

the  ftate  of  Venice  ;    that  in  OBober  1782,  the  Ihip  failed  oa 

her  voyage  from  London  to  Corh^  and  there  took  in  a  loading 

of 
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of  provifionSj  the  property  of  Jpremi  (ubjeds,  t^c  enemies  C  H  A  P- 
of  the  king  of  Great  Britaifi.    That  the  (aid  (hip,  having 
tak^n  in  at  Cork  cle^rapces  ami  \yi\h  of  lading  for  Madeira, 
an  ifland  belonging  to  th^  king  of  ^ortugd^  failed  in  l^ecenu 
htr  i782>from  Q^k  to  that  iflandj  at  iKrhich  fhe  was  neither 
to  unlpad  apy  part  of  her  cargo^  nor  to  receive  any  goods  on 
board,  bat  ^here  ihe  took  clearances  and  bills  of  lading  for 
the  ifland  of  &t^  Tkotnasy  belonging  to  Denmark,  whitlier  (he 
was  oot  deflinejd. :  that  on  h&x  yoyagc  from  Ma4eira  to  Gre-^ 
nada,  within  14  leagues  of  the  latter,  {\\c  was  captured  by  an 
Englijb  man  of  war  as  prize,  and  carried  to  St.  Lucia :  that 
when  the  (hip  failed  from  Londof^  and  from  thence  till  after 
the  capture,  Grenada  was  in  the  poiTeffion  of  the  French  king. 
The  fpecial  verdifl  further  finds,  that  his  majeily  on  the  1 8th 
day  oiAugufi  1 780,  laid  an  embargo,  upon  all  (hips  and  veffels 
laden  or  to  pe  laden  iji  the  ports  of  the  king^pm  of  Ireland 
with  black  cattle  and  hogs,  beef>  pork^  butter»  and  cheefe,  or 
any  fort  of  provKions,    It  is  alfo  fouAd^  that  after  the  cap* 
ture,  a  fuit  was  commenced  in  the  Vice  Adnoiralty  Court  at 
Barbadaes,  againft  the  faid   (liip  and  cargo,^  as  belonging  to 
the  French  king,  or  to  fome  of  his  fubjefts ;  and  the  judge, 
of  that  court  did  condemn  the  cargo  as  the  property  of  the. 
eneipies  of  the  king  of  Great  Britain,  which  fentencc  wa« 
appealed  fx:onv,  and  is  now  depending :  that, the  judge  of  the 
faid  Court  of  Vice  Admiralty  was  of  opinion,  ri\at  the  faid 
(hip  Bella   Juditta  was   the    property  of  Abram   Delinada 
<;he  plaintiff^  and  ordered  that  the  fliip  fliould  be   reftored  ,• 
but  he  did  not  conceive  the  owner  oi  the  faid  (hip  to  be  en- 
titled to  any  freight,  or  damages  occafioncd  by  the  capture, 
becaufe  (he  was  engaged  in  a  wrong  a£t,  and  the  captor  did 
no  more  than  his  duty  \  that  tlie  faid  Oiip  was  accordingly 
^ftored^ 

Upon  this  verdiftj  the  qucftion  for  the  court  to  decide  in 
point  of  law,  was,  whether  the  ii^urers  upon  the  (liip  on  this 
voyage  were  liable  to  pay  for  this  lofs  of  freight,  and  the 
^amages.  occafioped  by  the  capture., 

Lord  Mansfitld.-r-^^  h  this  voyage,  not  a.  breach  of  the 
embargo  ?  The  king  in  time  of  war  has  an  undoubted  right 
to  lay  an  embargo  :  in  time  of  peace  it  is  another  quedion. 

^very  power  lays  them  on..    If  the  (hip  had  only  been  carry- 

•  •  • 

mg 
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« 

CHAP,  iiig  goods  of  an  enemy  on  2i  vopge  Iavfi|l  for  her  toperfbrm| 
^!IL-i  ^^  might  havt  been  entitled  to  freight.  But  here  the  fen- 
tence  fays,  flie  fliall  not.  And  why  ?  becaufe  (he  has  ctone 
s,  wrong  thing.  It  is  a  fraud  ;  for  under  colour  of  a  neiu* 
tral  port,  (he  goes  to.  an  enemy's  port.  She  breaks  an  em- 
bargo.  What  the  confequence  of  that  is,  has  not  as  yet  been 
fettled  :  but  to  break  an  embargo  is  undoubtedly  a  criminal 
zGt  s  and  wherever  a  ^an  makes  an  illegal  contra&»  this 
court  will  not  lend  him  their  ^d.**  The  defendant  accord- 
fngly  had  judgment 

Though  an  infurance  upon  a  fmi^ggling  yoyage,  prohibit* 
pd  by  the  revenue  laws  of  this  cguntry,  wo|iId  be  Toid  under 
the  principle  aboye  ft^ted ;  yet  the  rule  has  never  been  fup* 
pofcd  to  extend  to  thofe  cafes,  where  ihips  have  traded,  of 
mtend  to  trade,  contrary  to  the  revenue  laws  of  foreign 
countries,  becaufe  no  country  takes  notice  of  the  revenue 
laws  of  another  :  in  fuch  cafes,  therefore,  the  policy  is  good 
9ind  valid ;  and  if  ^  Iof3  happen,  the  underwriter  will  be  aOf 
fwerable. 

V.^t  'fn!*  ^  Thus  in  the  cafe  cf  Pl^tiche  againft  Fletcher^  which  was 
ftated«  at  large  in  a  preceding  chapter,  one  of  the  objec- 
tions  taken  to  the  infurance  was,  that  there  was  a  fraud  on 
the  underwritera,  the  (hip  having  been  cleared  out  for  Of^ 
icndf  although  (he  was  never  defigned  to  go  to  that  place* 
But  Lord  Mansfisld  declared  for  himfelf  and  his  brethreUy 
that  it  was  no  fraud  on  the  underwriters,  perhaps  on  no^ 
l>ody.  The  rcafon  for  clearing  for  Oftend^  and  ligning  bills 
of  lading,  as  from  thence,  did  not  fully  appear :  but  it  was 
gueiled  at.  The  Fermiers  Qenenaux  have  the  management 
of  the  taxes  in  France.  As  we  have  laid  a  large  duty  on 
French  goods,  the  French  juay  have  done  the  fame  on  ours, 
>nd  it  may  be  the  intereft  of  the  far^ners  to  connive  at  the 
importation  of  Englljh  commodities,  and  take  Ofiend  duties 
rather  tlian  ftop  the  trade,  by  eXading  a  tax^  which  amounts 
^o  a  prohibition.  But  at  any  rate,  this  was  no  fraud  in  this 
pountry.  One  na^on  does  jipt  taj^e  notice  of  the  revenue 
laws  of  imother. 

In  another  cafe,  a  (hort  tinpe  afterwards  at  GuildhalL  Lord 
Mansfield  J  jn  his  charge  to  the  jury,  advanced  thq  (ame  docr 
Uine  which  had  b^cen  cfta^Ji£hcd  by  the  whole  court  in  tlxQ 
preceding  cafe. 

It 
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It  was  an  adlion  on  a  policy  of  infufance,  at  and  from  CHAP, 
London  to  Fenjkcola  and  Manjbae  in  the  river  Miffijip^^  with  i   ^}l^ 
liberty  to  touch  at  P&rtfmoutb  and  Jamaica.    The  fliip  infur«-  Lcv«v!Flctcht 
pd,  was  employed  in  the  uf ual  trade  in  the  river  Mijifi^^ HiLV°*** ^* 8* 
ai^d  traded  at  Litth  J^anJlHU^  on  the  ifland  of  iSenji}  Orleans^  '        ^ 

part  of  the  dominion  of  S^V^  Manjbai^xht  place  mention- 
^  in  the  policy,  is  part  of  the  continent  of  Nofth  Amiri* 
ca,  on  that  iide  of  the  river,  which  France  and  Spain  by  the 
treaty  of  Paris  in  1763,  furrendered  to  Great  Britain^  and 
\s  about  37  leagues  higher  up  the  rjver  than  New  Orleans. 
The  lofs  happened  by  a  feizur?  of  the  ihjp  at  Little  Manjhae 
by  the  Spam/b  governor,  as  a  reprifal  for  tranfgreilions  allege 
ed  to  have  been  committed  by  a  king's  fhip  in  the  Laies^ 
The  counfel  for  the  defendant  coritended,  that  die  policy  in 
queftion  was  on  a  tradii^  'Voyage,  and  that  the  trade  iifelf 
yras  an  illicit  onCii 

Lord  Mansfiihf.''^^*  The  firft  queftion  is, Vhether  this  pok 
icy  covers  the  trading  on  the  Mifff^ppi  before  the  (hip's  aiv  '\ 

rival  at  Manjhae.  The  trading  at  Litth  Ma^^ae  is  a  delay  of 
the  voyage,  and  an  increafe  of  the  riik.  If  the  policy  do  not 
cover  this  part  of  the  trading,  then  i$  is  a  deviation,  and 
there  is  an  end  of  the  contradl,  at  leaft,  fo  as  to  prevent  the 
plaintiff  from  recovering.  It  is  very  clear  what  the  trade  is. 
Every  trading  with  the  fubje£ls  of  Spain  is  illicit  by  the  treaty 
oi  Paris.  The  navigation  is  free  to  both  countries ;  and  the 
municipal  laws  of  both  countries  remain.  Though  fucb  tra4r 
ing  he  contrary  to  the  hws  of  Spain  %  yet  no  country  pays  atr^ 
tention  to  the  revenue  laws  of  another*  Therefov^^  if  the  defend* 
a^t  hady  with  full  knowledge  that  it  was  a  ffnuggling  trade  with 
Spain,  made  the  infurance^  then  it  might  he  a  fair  central  her. 
twefn  the  parties.  Biit  the  main  queftion  for  confideratioq 
ieems  to  be,  whether  this  trading  at  Little  M^nJhae  was  int 
fured  by  the  policy."  The  jury  found  for  the  defendant ; 
and  it  may  be  prefume^  on  the  ground  of  deviation. 

It  cannot  be  improper,  becaufc  it  is  nearly  conneAed  with 
the  fubje^i  before  us,  to  enter  upon  the  inquiry,  how  far 
I  trading  with  ^an  enen[>y,  in  time  of  a£tual  war,  is  legal  ?  c>aid.  c  a.  f.  «^ 
The  opinion  of  foreign  writers  upon  this  point,  cannot  faU  ^*    *'      ^*' 
to  afford  information  upon  ^Ue  queftion.    It  has  long  been 

iettle4 
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C  H  A  F.    fettled  iit  France^  that  all;  trading  with  enemies  is  illqg;aP,. 
,    ^^^    ,    This  indeed  is  given  as  the  rcaCon  for  requiring  to  be  infers 
ed  in  the-  policy  q£  injOurance^  the  aanae  and  place  of  abod^ 
of  the  iiifi}red%  thc.effcds  upoot^which  Uie  infurance  is  made, 
the  name  of  the  fliip,  and  the  place  of  loading  and  unloads 
ing%    Hj  complying  with  (uch  a  requiCtion,  it  is  known  in 
time  of  war,  whet}ier»  notwithftandipg  the  prohibition  o£ 
jynfc  Q;_Jur.   commerce,  which,  according  to  thcfe  writers,  a  declaration 
Pub.  lib.  1.  c.  3.  gf  ^j^f  always  imports,  the  fubjeds  of  the  king  continue 
to  trade  with  the  enemies. o{  the  ftnte,  or  with  tlieir  friends 
and  allies  ^  by  which  naeans  thisy  woiihi  be  aUp  tq, convey 
warlike  (lores,  provifions^  and  other  prohibitjcd  goods,  to  the 
enemy..     But  every  thing  of  this  kind  being  forbidden,  as 
prejudicial  to  the  ftate,  would  be  liable  tp  confifcation,  and; 
to  be  cond^mjiqd  as  pcize,  whctti^c  found  in  (hips  of  our 
Ord.  of  Slock-  country,  or  of  friends  and  allies.    The  prohibition  tp.infure 
jjoim,  ^c.  a     ^^  property  of  an  enemy,  which  is  almoft  generally  eftab^. 
liflied  by  the  ordinances  of  ibretgn  countries,  proceeds  up-, 
en  the  principle,  that  it  is  unlawful  to  trade  with  an  ene^ 
my  ;  beca^ie  if  conunerce  were  allowed  to  be  carried  on  be- 
tween the  hoftile  nations,  there  could  not  pofiibly  be  an  obn. 
je£iion  to  protect  tluit  comxpercej^j' meanj»  of  tjie  contra^ 
of  infurance^ 

The  general  law  ot  JSngtHwthzi  not»  tit!  lately,  laid  dowiit 
any  exprefs  rule  upon  the  fubjefl ;  but  we  rauil  take  notice 
of  what  has  paffed  in  the  courts  of  juftice  upon  the  ques- 
tion.   The  only  ancient  cafes  to  be  found  in  the  books  upr 
2  RoU.  Abr,    on  the  fubjeft  are  two  ^  the  one  is  in  RolPs  Abridgments 
^73'  and  happened  in  the   13th  year  of  the  reign  of  Edward 

the  Second.     A  licenfe  granted  to  certain  merchants  to. 
buy  and  fell  in   S^otla/idy  which  was  then  at  war  with  the* 
king  of  England^  was  declared  to  be  void;  and  confequentr 
I  Term.  Rep.  'Y  ^^  trading  held  to  be  iUegaU    The  other  was  a  cafe  pi^ 
p*  &5-  to  the  judges,  in  the  time  of  Lord  Spm^s,  for  their  opiq^ 

ion  upon  the  point,  whether  fending  corn  to  the  enemy,  in 
time  of  war  and  famine,  was  a  crime  at  the  common  taw. 
The  judges  held  it  was  a  mifdemefnor.  It  is  to  be  obfenred^ 
however,  that  the  laft  was  a  cafe  where  provifions  were  fup- 
plied,  which,  as  well  as  warlike  (lores,  muft  be  prohibited 
'    firom  the  nature  of  the  tliiug^ 

Th(j 
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•    The  firft  modem  cafe,  in  which  trading  with  an  enemy   C  H  A  P» 

came  at  all  under  confideration  \  although  it  did  not  then   ,    __    > 

meet  with  any  decifion,  was  that  of  Henkie againftthe  R^y*  x  Vczcy  3x7. 

0/  Exchange  AiTurance  Company,  t>efore  Lord  HardwUki  in 

the  Court  of  Chancery,  which  upon  a  former  occafion  was  cit*  Vide  ante,  p.  i. 

ed  much  at  length.     Hift  lordihip  there  faid  ;  it  might  be  go- 

ing  too  far  to  fay  that  all  trading  with  enemies  is  unlawful : 

for  that  genera]  do^kine  would  go  a  great  way,  even  wher^ 

only  Englifi  goods  are  exported,  and  none  of  the  enemy's 

imported,  which  might  be  very  beneficial.     He  was  not  fat« 

isfied  with  the  anfwer  given  to  the  obje&ion  of  an  illicit 

trade,  by  citing  the  cafe  of  the  &9uth  Sea  Company  j  for 

that  by  no  means  determined  the  queftion.    That  was  not  a 

trading  contrary  to  the  law  of  this  country ;  but  contrary  to 

the  agreement  of  the  company :  which  is  different  from  a 

contra^  repugnant  to  the  general  law  of  the  country,  wheth^^ 

et  ftatute,  common,  or  maritime  law.      The  fame  anfwer 

might  be  given  to  Sir  R^hrt  Nigitingal/s  cafe,  which  waa 

merely  a  plea  in  the  Exchequer,  upon  the  private  right  of  the 

company,  being  contrary  only  to  their  ftatutes,  and  not  tQ 

tl^e  general  law  of  the  land« 

From  diis  opinion,  it  is  evident  that  the  queftion  was  Gift.  v.  Mafoa* 
Vy  no  means  fettled  in  Lord  Hardwich's  mind  :  but  in  a  fub-  J  Term  Rep. 
fequent  cafe.  Lord  Mansfield  ftrongly  argues,  that  trading 
with  an  enemy  is  npt  forbidden  by  the  general  law  of  the 
country ;  for  he  fays,  that  feveral  a£ls  of  parliament  have 
been  J^cially  pafled,  in  order  to  make  fuch  trading  illegal, 
which  proves  that  the  legiflature  did  not  think  it  was  fo  be- 
fore. The  (hip,  indeed,  in  the  laft  of  thefe  cafes  appeared 
to  be  neutral ;  and  the  court  laid  it  down,  that  it  had  no 
where  oeen  held  that  an  infurance  upon  a  neutral  (hip  trad- 
ing to  an  enemy's  port  was  void.  But  then  Lord  Mansfield 
went  upon  the  doflrine  of  a  fubje£l's  trading  with  enemiesy 
and  concluded  thus  :  by  the  maritime  law,  trading  with  an 
enemy  is  caufe  of  confifcation,  provided  you  take  him  iuthe 
a£): ;  but  this  does  not  extend  to  neutral  vefiels. 

The  next  queftion  which  comes  to  be  confidered  is,  whetb> 
^r  it  be  lawful  to  infure  the  property  of  an  enemy*    What^ 
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C  H  A  B.    ever  doabt$  might  formerly  obtain  in  England^  either  as  td 
y^*    >    |he  legality  oy  expediency  of  fuch  infurancesy  ^e  queftion  i^ 
now  finally  fettled  in  the  ne^tive  by  two  unanimous  decifit 
ons  of  the  Cpurt  of  King's  Qench. 

R.  Brandon  r.      '^^  ^^^  ^^  thofe  cafes  was  an  a£lioo  on  a  pditcy  of  infur* 
Hcfbiu,6Tcrm  ancc  on  goods  on  board  the  Grefhoundy  an  American  (hip,  at 
^^'  and  from  JUoudon  to  ^ayofme  ^  there  was  an  averment  in  th^ 

declaration»  that  the  policy  was  effe£ted  for  the  benefit,  and 
on  the  aocount,  of  David  Brandon^  Ifaac  and  David  V^^^ 
and  others  who  were  interefted  in  the  goods  \  and  another  a- 
verment  that  die  (hip  was  captured  as  prize.  The  d^end* 
^t  pleaded  that  the  perfons,  in  whom  the  inter^ft  was  aver* 
red  to  be,  were  aliens  bom ;  and  that  before  the  ihip  failed^^ 
they  were  become  aliez^  enemies  of  oufking. 

The  fecond  plea  ftated,  that  the  perfons  intovfted  were 
}xving  in  Frana^  and  enemies,  and  that  the  goods  were  fent 
£r6m  London  after  the  conunencement  of  the  war^  for  tha 
purpofe  of  ^eing  landed  an4  delivered  in  Franctto  the  king^s 
enemies*  The  replication  to  the  fiirft  plea  ftatedj  that  tha 
perfons  interefted  were  indebted  to  the  prefent  pkintiff  ii^ 
more  than  the  value  of  the  goods  infured.  The  replieation 
to  the  iccond,  that  the  goods  infured  were  not  prohibited  a( 
the  time  of  the  policy,  and  that  they  were  ihipped  befoie  the 
commencement  of  the  \f  ar.  To  thefe  replications  there  werc^ 
demurrers. 

*  * 

Lord  Kmyorif  in  giving  t^e  opinion  of  the  court,  $ud,  that 
they  had  confidered  this  cafe,  and  unlefs  anything  more  could 
be  urged  at  the  bar  to  (hake  the  opinion  they  had  formed^ 
they  were  of  opinion,  that  judgment  muft  be  given  for  tfa«; 
defendant,  on  this  ground,  that  an  action  will  not  lie  either 
by  or  in  favour  of  an  alien  ei^emy  {a\ 

•  Thi^ 

34  G.  ni.  c  70.     ^^)  ^y  ^  ^^^  SMSlof  ptrliamcDt,  which  poflcd  **  for  more  cfte&ually  pre-. 

£  17.  <*  ferving  money  or  efiedU,  in  the  hands  of  hislnajefty's  fubjjcdB,  beloogins 

■<  to,  or  difpofablc  hy\  perfons  refidcnt  in  France^  for  the  benefit  of  the  in** 
<*  dividual  owners  thereof/*  commiiEoners  were  appointed  for  carrying  the 
purpofes  of  the  a<%  into  effet^ :  and  by  the  17th  fedt  of  the  Aatote,  the 
^pminiilioners  were  cmpowerc4  to,  diieA  the  money  due  on  certain  infut* 


OF    iLL^ffAt    VOfAdlSi  a4x 

This  cafe^  at  firft  view>  may  ap^Ml^  to  proceed  meraly  C  Ft  A  R 
iipon  the  fpecial  pica ;  but  in  the  fame  term  another  oafe  i  -^'^i^ 
Was  argtled  upoii  a  fpecial  vetdtd,  in  which  die  Otilj  point 
difcHifed  was  the-'  legaKf^  cMF  infurances  pn  enerif y's  proper* 
ij  ;  and  the  principle  of  the  deeifion  in  Brambn  ^.  Ne/biti 
was  held  fo  clearly  to  control  the  other,  that,  on  the  autho- 
rity of  that  deeifion,  the  eounfel  for  dbe  plaintiff  abandon^ 
ed  the  fecodd  argumem,  which  the  cowt  had  ordcfted.* 

Thef  fpecial  verdi£t  ftsCted,  that  <he  plaintiff,  on  the  r3th  Briflfowr.Tow. 
March  1793,  being^  Aen  refidettt  in  Great  Britmn,  in  ^  ^ 
|>urfuance  of  an  oi^der  for  Azt  pnrpofe/  cactied  ihe  infur* 
ance  in  queilion  to  be  made  on  account  df  Arroueiy  Majjk^ 
&c.  and  that  the  goods  infured  were  by  the'  policy  warranteA 
French  property,  and  were  foin  fad  :  that  the  goodsf,  which 
eonfifted  of  buttons,  buckles,  ^r.  of  the  manufadure  of  thid 
kingdom,  wete  ihipped  on  board  the  Nanby^\{2Xi  Americafi 
jhipj)  on  the.  ipth^  Mar^b  1793,  by  Mefk9f*-Hu*nphreys  of 
Birmingham^  in  compliance  with  orders  receiv^d^iii  Jaiwarf 
ii92$  froth Meffrs.yffTwrf,  Maffbt^  &c.  whd  were  and  ftill 
are  fvbje^s  of  France:  tfaaif  1^  two  ol4cr9  in  ^counell  oi^ 
\v3tk Februdrj  1793,  genersd  i^eprilals  \l^er6  gmtufied  againft - 
the  {fatps,  goods,  and  fubjeSts-of  Frances  s^'d'^i  general 
embargo  was  bid  on  all  ve0ete  in  Great  Britain .-^hut  hf 
anothef  order  of  26th  Fetruary  the  faid  genetal  eonrbargo^ 
was  declared  ndt  fo  extiend  to  foreign  yrefPAs  b^onging  to  tb^ 
fubje&s  of  any  ftate  in  amity  with  his  fffcjefty,  bilt^fhat  th€]( 
might  forthwith  proceed  on  tlieif  tcfptiGAfr^^&f^gdSf  prdVid**' 
ed  the  cargo  did  not  confifli- of  <-naval  dt 'miliary  ftofe^^  ibt 
'any  other  article,  the  ^xportatiM  ^l4iereef  •  wa»  pvohibkM  hf 
any  hw  or  order  of  council  then  ill .  force.  -  T*he  vefdi^ 
then  ftates  the  faifiilg^df  the^^i^  on'  th«  W>yag^  itifttrei  od 
the  lift  J*jjt¥*-i79^-thefiibft^erit  aiptureof>he  ^eflW 
i>y  fome  Eftghfi  fotjeSts,^  and  ih6  ^xldemflatidnhb^  the  goods 
vifundzs  Fr^nS  property. 
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Hiis  ffferfH  Ver^a  was  fully  "irgued  at  the  Bar,  and  a  fee- 
tod 'argunrent  was  Ordered  v  hist  after  the  ttecifion  of  Bt^an* 

•    •     ■•    '■       -^•'         '  •    '  '    '"     •        ddff 

aittcn*  be^pud;  and,  la  cafic  of  xi6fii&J»  a^dttftdi  might  bs  brought  wim 
ifae  approbation  of  the  commiifioners ;  and  to  fuch  a^kioito  (b  braughl  ua* 
te  (bit  aotbority,  ^Un  tfumy  it  DOT  plcaOablti 
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€  H  A  K  donv.  Nig/U^^  thi  couniid  for  the  plamtiff  faid,  diat  be  tie* 
^^  J    climti  the  further  argument  of  the  ca{e,  as  he  had  no  hopef 
of  convincing  the  court  that  this  cafe  CJtBxdA  be  dillinguithed 
from  the  priociple  on  which  the  ibsmer  had  been  io  recently 
deterailned. 

Lotd  Ketiyort,-^^^^  It  appeats  to  the  court  in  the  fame  light, 
and  there  mud  be  judgment  for  the  defendant." 

This  important  caie  has  decided  that*  the  infurances  of 
enemy's  property  are  generally  unlawful :  but  as  the  learned 
judges  had  not  an  opportunity  of  entering  into  the  rcafons  of 
iheir  judgmentj  it  cannot  be  imper<tinent  in  a  work,  which 
^rofefles  to  be  a  fyftem  of  the  law  of  marine  infufancesi  to 
give  a  fummary  of  the  arguments  on  both  fides  of  a  queilion, 
which  has  been  once  tfr  twice  difcuiled  in  parliament,  upon 
which  very  eminent  m.en  have  entertained  different  opinions, 
although  till  lately  ii;  has  never  come  fully  and  precifeiy  in 
judgment  in  a  court  o£  common  law* 

<  Th^ie  who  argttc^in  {avo^t  of  iucK  inftirances  infift,  that 
it  would  be.df  very  dangerous  confequence  by  a  prohibition 
tkf  the  nature  alluded  to^  to  ftrip  durfelyes  of  a  branch  of 
trade,  whith  we  now  enjoy  ^tnoft  without  a  rival,  as  more 
of  this  bofinefs  is  d^ne  in  England  than  in  all  the  reft  of 
£iirQpe.  .That  np;t  only  the  nations  with  whom  we  are  at 
peace,  but  4vea  thofe  with  whom  we  are  at  war,  tranf  a£i 
all  tins  bttfinefs  in  X^ndm  %  that  the  advantage  thence  deriv* 
cd  ti>  the  kingdom  is  obvious,  for  tlie  premiums  produce  a 
great  balabee  in  «ut  favour^  and  where  there  is  no  capttu:^,the 
fradf  of  the  enemy  pays  a  <ax' {<>  thi^  country  for  '}t%  fafety. 
On  ibis  gf^oundi  i|  has  beeqi  ^Ifo  argedas  a'fa£l,'that  iiiiport-' 
aixt  ixiteUA^(»ce  haa»  by  mei^ns  (si  foch  inf t,ira^ce8,  been  fre^ 
^quently  obtained  of  the*  enemy's  def^s  v  and  that  in  iever.-d 
wars,  fome  of  the  richelt  prizes  havefailen  into  pur  ban4$  by 
information  communicated  by  thofe  employed  to  procure  ixi- 
furances  upon  tliem.  With  refpeA  to  the  jqgality  of  ivxh 
icontrafls,  they  contend,  it  n^yfer  Wbi^  ^fputedythat  t^ey 
)^ad  been  efie^ed  in  all  former  wars  without  interruption,  ex- 
cept when  prohibited  for  about  fix  months  by  the  ftatute 
91  Gt0»  Ih  th.  4.  and  had  not  only  been  effed^d^  but  rccov* 

^red 
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'  ''esfed  upoh  .'in  conm  oE  juftice,  the  ob)e£lion  of  cnciny!s    c  'H  A  K' 
{nroperty  never  having  been  made*     That  *the  optniyon  Df        XII. 
Lord  Hardwickty  as  ddivcred  in  HenkU  v.  Royal  Exchange  ^  ^^'7^ 
Affurtmcty  and  tkat  of  Lord  MamfittA^  fteqnentljr  dedared 
in  parliamenti  and  on  the  bench,  was  ftrongly  in-  favoitr  of 
f Hch  infuraiK:es.   That  the  latter  of  thefe  two  iliuft riou  s  j  ud^ 
€s,  alihoft  the  laft  time  he  fat  in  court,  adhered  to  that  opinion; 
Tor  in  the  courfe  of  his  diredion  to  a  jury  delivered  fo  late-  oift.  ▼.  Mafo* 
ly  as  1786,  Ticfaid,  "  It  is  for  the  benefit  of  this  country  to  »  Ttrm  K.Utv 
**  .permit  thefe  contra£l$  upon  two  accounts s  the  one,  be-  notcof"^Bic^ 
^*  caufe  you  hdid  the  box,  and  are  fure  of  getting  ^  premi^cafe. 
*'  urns  at  leaft  as  a  certain  profit  \  the  >olKer,  becattfe  it  is  a 
^'  certain  mode  of /obtaining  intelligence  of  the  enemy's  dc^ 
^^  figns,  imd  I  have  known  inftances  of  intelligence  procuir- 
'*^  ^  by  fuch  methods."    That  the  ftatutes,  pafled  in  the  Sift  33  Geo.  nt 
Gto.  IL  and  in  the  3^d  of  theprefentrdgn,  to  ptohibk  fiich  ^'  v*^4^ 
infunnces  prove,  by  being  partial  in  their  opetationk  and  Ikn* 
^tcd  -in  their  duration,  that  m  the  opinion  x»f  the  legifla* 
tiire  -diefe  contra^s  were  not  prohibited  by  the  ;g^eral  law- 
'of  theland^     Indeed,  trading  with  an  eiiemy  does  not  itfdtf 
Ihem  to  be  dontrtty  to  law.     For  although  fome  foreign  wri^ 
liers  condemn  k,  diey  do  not  advert  to  the  method  of  (C«if* 
Tying  it  on  by  At  siedium  of  neutiral  nations.    DeiOltiWion 
of  war  does  not  neceHarily  import  a  prohibition  of  commercio^ 
^atid  irherever  it  may  be  ccmdufted  b^ne^iaJiy  tQ  a  b^Uigec^ntf 
;power>  it  is^  as  £ar.as  refpeds  fuch  pow<;r,  {v^rfeAlyijuftiw 
'fiable.    £vc»  the  writers  on  the  la^  of  nations  ftf^umzt^n^ 
iaftanoes  of  commerce  being  carried- on  .bt^wedn.biUiget^i^t .      ^ 
^wers»  by  eK{Mrefs  ftipulalien^  which'is  (Ak^^nt  to  ^^.^  >• 

that  all  commerce,  1^  a  docbratioi^ef  w^r,  is  not  ^  n/^ppf* 
fity  iniserdi£ked.  Thdlt  this  has  be^^.the  ofAnion  in  fyiiAp49 
the  pradice  of  the  'tegiflaUMre  j^.  all^foTmer.  wars.^rongjiy 
jMTOves,  for  thciy  have  pailed|tatute$  adapted  to  the  exigeo^ 
of  the  times,  confidering  the  fybjed  in  a  4ight  merely  ppIiU'^' 
<3al  \  fome  of  them  impofing  a  general  prohibition,  though 
the  reftraint  was  frequently  afterwards  in  part  taken  6^) 
£>me  which  in  the  firft  inftance  impofed  a  partial  reftraint 
only;  and  fome,  which  a£tually  fan&ioned  a  trade  with  an 
enemy,  which  in  time  of  peace  was  illegal :  the  two  iirA 
dailes  would  have  been  wholly  nugatory,  if  the  dgdrine, 

that 
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C  H  A  P.  i^at  infunnccs  of  tHU  hatare  were  3Iegal»  faad'^ver  pfcvaik 
^^  y^*  ^  cdw  Such  ftatiites  hare  been  pafied  in  crcrjr  war  from  the 
rdgnof  C^tfr/// the  Second  td  the  i^refenttirrte^  vhich'prore 
denxmftrahly^  that  parliameat  conceived  a  legiflatiTe  prohi- 
bition vtf2$  neceilary  io  make  the  trading  illegal,  otherwilie  all 
br  moft  of  the  a&s  aUuded  to  would  hate  beoa  wuaeodbxy 
and  fuperfluotts. 

fijnk.  CW.         5n  the  otter  hmi  it  ii  Aititcnded  fey  thofe  who  hold  th^ 
vLy^j     '  '  infurance  of  enemy's  property  to  be  ilieg^l  aiid  impolitic,' 
that  by  the  declaration  of  wih:,  ail  comnferce  iinmediateiy 
kid  necc'flarily  becomes  prohibited  between  hofttie  nations ; 
aiid  if  (of  it  follow?  that  infttrances  muft  alfo  be  forbidden ; 
for  it  cannot  be  lawful  tx>  do  that  indiveSEly,  which  is  not 
permitted  to  be  done  direftly;    Inftances  bf  trading  with  en- 
emies to  be  found  in  writers  oti  general  law,  by  etpiefs  (tip- 
tilation,  Ittily  fliew  ths(t  governments  occafionatty  make  ex- 
6eptions  fronl  the  general  r(de  to  fuit  their  own  <:onvenienoe  t 
and  to  this  fource  all  the  fpecial  ftatutetf  alluded  to  are  refex^^ 
able ;    feixie  of  which  too  contain  regulation^  of  particular 
bfunches  of  commerce.'    Even  where  they  cttend  to  geneinl* 
prohibitions  of  trftde  ifnth-  an  «nemy^  it  is  for  l}ie  purpofe  of - 
ftiperadtting  fpecial  penalties  for  checking  bold  offenders, 
who  are  not  to  be  deterred  by  the  ordinary  prohibitions  tf  die 
law,  an  <^fervation  which  fully  appHes  to  the  flatute  o(P  21 
Geo.  II.  a^  t^  the  *trdtetottS  Cotrefpondence  Biil  hi«ly 
paffed.     But  all  the  writers  upon  infuranee  concur  in  the  il- 
Le  Ga'idon,      JcgaKty  ot  fuch  cdtitriStsi    The  author  of  Ls  Ouidohi  a  ^rark 
«P-  a-  f-  5.       of  great  repute^  publi(hed  by  Morif.  CUirac  about  the  middle 
of  the  laft  century,  is  explicit  upon  the  pdint ;  fiffid  the  editor* 
of  the  work  obferves,  that  this  opinionis  confomiaUe  to  the 
drdinanees  of  Barcelona^  whkJi  pbfled  ft  tong  agd'  as   1484.' 
Valin,  liv.  J.      Talifif  itL  his  Commentary,   cbnctirs  in  dedaf iifg   tfic  fame 
tit  6.  arc.  3.      jj^^^  ft-nd  rektes  that  by  the  Engitfi  infurihg  French  property 
hr  the  then  laft  war,  one  part  of  the  nattoii  tendered  back  to' 
iynk-  Q.  Tur.    ^^^^^9  "v^haX  had  been  taken  by  the  other  Jure  hellu     Bynk- 
Pirb.lib.  i.cap.  er/hoeky  to^hofc  writings  mankind  ate  much  indebted,  dedi*' 
*'•  cates  a  whole  chapter  of  his  work  to  this  fubjeft,  aftd  aigue» 

ftrongly  both  againft  the  legality  and  expediency  of  fuch  con- 
tra£^8.  In  the  only  two  cafes,  in  which  the  legality  of  tra- 
ding with  an  enemy  came  in  qucftion  in  England  (fee  ante, 

p.  23*-) 
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^  13$.}.  U  wtthcld  10  W  IXkqfL     Even  tlie  expediency  of  CHAP. 

iftdi  aMirrA&Sri$  greatly  %»  be  ^iM^ted.    ThAEngli/h  infur'-    ,    ^^^ 

«K%  mho  d«d  at  ac^eaper  va^y  aad  ftilfil  their eagagfnnenu 

«Mie  puaftfiaM;^  than'  tbofe  of  ^Ana  mtions,  wili,  in  time 

^  peaCf  >  eafily  fegaio  £b^  bf^nches  of  that  trader  as»  by  a 

p»^uJMii#B  d«M;iQC.'Var5  m^y  bo  diverted  intootber  channels. 

With  regard  to  the  (uppofed  profit,  that  muil  ever  be  a  xna^ 

ter  of  great  uncertainty,  for  the  premiums  are  not  clear  pro£- 

il.    {a^€afiB6af  Mptartr^hB^  ia-no  loftto^the  enemy,  and 

tvo  gm  toua :;  in  loflea  bj  perila  of  the  iea,  we  l>ear  the 

^ii4ii>lebi«thM|>'aod  ^lere  ia  a£fcuai  gain  to  them^  dtxUi(^ing 

itdeed  jtlie  pramtiim  in  both  caie^    In  a  national  point  of 

^^|eir,'Ui^4€t|:imQnt  derived  lo  us  from  the  fupport. afforded 

4^>th»..€iomjiieEciai  r^efeuro^a-of  our  enemiea  is  beyond  aMl 

l(oiBpu|ati9a»r    Our  ipfurera  too  are  by  this  traffic  rendered 

bad  fubjefks  of  the  country,  by  being  interefted  againd  the 

fuccefs  of  our  owacrutzersy  in  favour  of  the  enemy's  efcape. 

The  argument  of  procuring  intelligence  of  the  enemy'a 

plans  by  thefe  means  is  fallacious  in  the  higheft  degree  5  for 

it  never  can  be  fuppofed,  that  underwriters  would  be  the 

^neaas  of  betraying  the  (hips  infured  into  the  power  of  our 

cruizersy  by  which  they  would  be  the  greateft  fufFerers ;  oa 

the  other  hand,  the  temptation  muft  be  very  (trong  to  them 

to  afford  fueh  intelligence  to  the  enemy  of  the  failing  of  our 

armed  vefiels,  as  may  put  them  on  their  guard,  and  prevent 

them  from  falling  into  our  hands*    That  fuch  intelligence  had 

been  given  to  the  enemy  was  aiTertedas  a  izQ.  m  the  de-* 

bates  in  parliament  in  1 747  ;  and  the  general  law  of  the 

land  will  not  tderate  a  contra^,  which  may  lead  the  fubje£I; 

into  fo  ftrong  a  temptation  to  betray  his  duty.     Even   the 

opinions  mod  favourable  to  this  fpecies  of  contra^  have 

never  gone  further  than  to  contend,   that  infurances  upon 

enemy's  property  from  a  friendly  or  neutral  port,  or  from 

one  hoilile  country  to  another,  were  legal  \  but  till  the  late 

cafes  of  Brandon  v*  Ne/bitt  and  Briftow  v.  Towers^  it  never 

was  attempted  to  be  argued,  that  an  infurance  could  legally 

be  made  on  enemy's  property,  failing  dire£Uy  from  this 

country  to  that  of  the  enemy,    Such  is  the  fum  0/  the  ar« 

gument  on  both  fides  of  this  great  queftion,  which  is  |>rob« 

ably  now  finally  clofed. 

Z  There 
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There  Is  one  fpecies  of  inftiraike  mrhich  neter  could  te 
made  upon  the  ibips  or  goods  of  an  eneiny,  t>r  even  of  a  fub* 
je&i  and  that  is  upon  m  Toyage  to  a  befieged  fort  or  garrifon, 
'With  a  view  of  carrying  affiftahce  to  them;  of  upon  ammu- 
nition,  other  warlike  ftores,  or  ptovifions  \  becaufe,  from  the 
-nature  of  thefe  commodities!  they  are  ahfolutelj  prohibited 
by  the  laws  of  all  nations. 

Having  thus  difpofed  of  dide  tWo  biportaht  ^ueftlctaSj  It 
will  be  proper  to  concludei  by  ftating  what  the  principle  is» 
which  is  laid  down  in  this  chapteri  ted  fuppdrtc^i  b^  slttthbf- 
Ity^  AU  infurances  Upon  a  Voyage  generally  prdAited  by 
law,  fuch  as  to  an  enemy's  garrifodi  or  upon  a' Voyage  il£» 
redly  contrary  to  an  exprefs  z€t  of  pariiament^  of  to  royid 
proclamation  in  time  of  wary  are  abfolutely  ni^  and  void* 


•>      > 


•      '        • 
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Of   Prohibited  Good$. 


THE  fubjed  of  the  prcfent  chapter  is  rtiatetially  coimea-  CHAP, 
ed  with  that  of  the  foregoing ;  and  indeed  follows  as       ^^^i^ 
o  confequence  from  the  do£lrine  there  advanced.     We  then' 
(aw  that  a  cOntra£l  founded  upon  that  which  was, contrary  to 
law>  cottild  never  be  carried  into  efie£l.    Thus  by  the  laws 
of  aljuoft  all  countries,  the  exportation  and  iftiports^tion  of 
certain  commodities  are  declared  to  be  illegal :  to  zQ.  contra-  Lord  Kaim's 
ry  to  that  prohibition  i«  clearly  a  contempt  of  legal  authority;  ^^     ^^' 
and  confequently  a  itioral  wrong.     If  the  ad  itfelf  be  ilipgai, 
the  infurance  to  ptote^  fuch  an  a£i  muft  alfo  be  contrary  to 
law;   and  therefore  void.     Agreeably  to  this  principle,,  it  Rocnis  dc  Af- 
fcems  to  have  been  laid  down  by  the  Writers  iipoA  the  fufc-'**^"**'  ^'  **' 
yeSt,  as  a  general  and  univerfal  propofition,  that  an  infuratiice  ' 

beii^  made,  although  in  general  terms,  does  not  comj)rehend 
prohibited  goods ;  and  therefore  ."Cvhen  the  infured  (hall  prp- 
#UTe  fuch  commodities  to  be  (hipped,  the  undir*u)ritey  being' 
ignorant  of  it,  by  means  of  which  the  (hip  and  carg^o  ai-e  Con-  * 
fifcated,  the  infurer  is  difcharged.     tn  this  paflage  froiU'iS*^- ' 
nw  it  may  be  inferred,  that  if  the  underwriter  kne*iv  that  the 
goods  were  prohibited,  the  infurance  would  be  valid.     But 
we  truft,  it  was  fufBciently  fiiewii  in  the  preceding  chapter, 
that  that  will  not  alter  the  cafe  :*  becaufe  no  confent  or  agree-  * 
ment  can  render  a  contrafi  good  and  valid,  which,  upon  the  ' 
face  of  it,  is  contrary  to  law.     In  France  this  rUle  ><ra8*  adopN  ' 
cd  fo  long  ago  as  the  year  1660  j  for  in  the  work  '6f  a  vtry  * 
refpedlable  writer  of  that  age  we  find  this  pafTage:  ajfear"  JjeOnidotLc] 
ances fe  peuvent  f aire  fur  toute  forte  d^  merchandi%e,  poitrvu  que  ^  "^  *• 
U  tranfport  nefoit  pas  prohihe  par  les  ediBs  et  orddnnatices  du  roy.  '  ' 
And  from  an  authority  no  lefs  refpeAable,  it  appears  that  EmcHgon 
the  law  of  France  has  undergone  no  alteration  fmce'that  pe-  J*^^^  ^c«  ^ 
nod  i  for  he  fays,   "  that  thofe  effefls,  the  importation  or  c.  g.C'5.  • 
^  exportation  of  which  is  prohibited  ixi  France,  cannot  be    ' 

Z  a  ''the    . 
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CHAP.  "  the  fubjeft  matter  of  the  contraft  of  infurance ;  and  if 
-'^^^J^  "  they  fhould  be  confifcated,  the  infurers  are  not  refp©n(l- 
**  ble,  eve$i  where  the  truth  has  been  declared  by  a  fpeaal  cfaufe 
**  in  the  policy.  The  aflarancc  is  void,  and'  no  premiufn  \% 
**  due."  This  paflage  from  the  celebrated  work  juft  refer- 
red to,  confirms  the  idea  alx)ve  ftarted,  with  refpe£l  to  the 
knowledge  of  the  undcr^cC'rif^f. 

The  law  of  Evglandj  whofe  commercial  regulations  &avd 

furpafled  thofe  of  every  other  nation  in  the  world,  has  alfo 

-'  introduced  fuch  a  rule  into  its  fyftem  of  mercantile  jurifpru- 

dence :  and  the  oldeft  writers  upon  the  fubjecl  have  taken  no- 

MoIToy,  Kb.  %,  tice  of  it»     It  is  faid,  **  if  prohibited  goods  are  laden  aboard, 

^.  7. 1 15.         f(  ^^^  ^^  merchant  ihfures  upon  the  general  policy,  it  is  a 

**  quefticn  whether  if  fuch  goods  be  lawfully  feized  as  pro- 
**  hibited  goods,  the  infurers  ought  to  anfwer.  It  is  conceived 
*^  they  ought  not :  for  if  the  goods  are  at  the  time  of  the 
^^\  lading  unlawful,  and  tlie  lader  knew  of  the  fame,  fuch 
**  aflurance  will  not  oblige  the  infurcr  to  anfwer  the  lofs ;  for 
•*  the  fame  is  not  fuch  an  afiurancc  as  the  law  fupportSjbut 
"  a  fraudulent  one." 

••  •       • 

But  it  Is  pQt  upon  the  opinions  of  learned  men  merely,  that 
this  doftrine  is  founded  in  the  Englijh  law  ;  for  the  legifla- 
ture  have  by  pofitive  Ilatutes  declared  their  ideas  upon  the 
fubjeflt.  It  appears  from  the  preamble  to  that  feftion  of  the 
ftatutc  about  to  be  quoted,  that  a  cuftom,  highly  prejudicial 
to  the  revenue  of  the  country  had  prevailed,  and  was  increa- 
Cng  to  a  very  alarming  degree,  o£  importing  great  quantities 
o^  goods  from  foreign  {latest  in  a  fraudulent  and  clandeftine 
inanner,  without  paying  tfic  cuftoms  and  duties  payable  to 
the  crown  ;  aifid  that  this  evil  had  been  encouraged  and  pro- 
moted by  fome  ill  defignin^  men,  who,  in  defiance  of  the  laws, 
had  undertaken  as  infurers,  or  otherwife  to  deliver  fuch  goods 
.  .  fq  clandeftinely  Imported,^  at  their  charge  and  hazard,  into 
the  houfes,  warehoufes,  or  pofieflion,  of  the  owners  of  fuch 
goods.  In  prder  to  remedy  this  mifchifef,  it  was  enacted, 
4  and  5  \r. and  "  that   all   and  every  pcrfon  and  perfons,  who,  by  way  of 

M,  c  ij.  C  i4i  c«  infurance  or  otherwife,  fliould  undertake  or  agree  to  deliv- 
15,16.5001..         *  ,       ,.  t     r  t. 

peualtjooper^  "  er  any  goods,  wares,  or  merchandizes  whatfocvcr,  to  be 

foiMiofuringto  c<  imported  from  parts  beyond  the  feas,  at  any  port  or  place 
ludjocS^  **  whatfocTCt 
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^  whatfoevcr  .within  this  kingdom  of  England t  dominioa  of   CHAP. 
"  Wales ^  or  town  of  Berwick  upon  Tweed,  without  paying    ^    ^^^'   ^ 
•'  the  duties  and  cuftoms  that  (hould  be  due  and  payable  for 
**  the  fame  at  fuch  importation,  ar  any  prohibited  goods  whatfo-^ 
'^  ever ;  or  in  purfuance  of  fuch  infurance,  undertaking  or 
•*  agreement,  fhould  deliver,  or  caufe  or  -procure  to  be  deiiv** 
,  •*  ercd,  any  prohibited  goods,  or  ihould  deliver,  or  caufe 
*'  or  procure  to  be  delivered,  any  goods  or  merchandizes 
^^  whatfoever,  without  paying  fuch  duties  and  cuftoms  as 
'*  aforefaid,  knowing  thereof,  and  all  and  every  their  atderSf 
•*  abettors,  and  alEftants,  (hould  for  every  fuch  offence  for- 
**  fcit  and  lofe  the  fum  oi  five  hundred  pounds,  over  and  above 
**  all  other  forfeitures  and  penalties,  to  which  they  are  lia- 
■*'  blc  by  any  aft  already  in  force.'*    It  was  alfo  enafted,  ^^  j^. 
**  that  all  and  every  perfon  and  perfons,  who  fliould  agree  ^^^^^  penalty 
^*  to  pay  any  fum  or  fums  of  money  for  the  infuring  or  con- 
•*  veying  any  goods  or  merchandizes  that  fhould  be  fo  im- 
^  ported,  without  paying  the  cuftoms  and  duties  due  and 
**  payable  at  the  importation  thereof,  or  of  any  prohibited 
*'  goods  whatfoever,  or  fhould  receive  or  take  fuch  prohibit- 
•*  cd  goods  into  his  or  their  houfe,  or  warehoufe,  or  other 
**  place  on  land,  or  fuch  other  goods,  before  fuch  cuftoms 
**  or  duties  were  paid,  knowing  thereof,  fhould  alfo  forevery^ 
**  fuch  offence  forfeit  and  lofe  ihe  like  fum  of  five  hundred 
**  pounds  i  the  one  half  of  the  faid  forfeitures  to  be  to  their 
**  majefties,  and  the  other  half  to  the  informer,  or  to  fuch 
^  perfons  as  ihould  fue  for  the  fame.     And  if  the  infuref, 
**  conveyor,  or  manager  of  fuch  fraud  fhould  be  tho  difcov- 
**  erer  of  die  fame,  he  (hould  not  only  keep  the  iiifurance 
**  nK>ney  tfr  reward  given  him,  and  be  drifcharged  of  the  pen- 
^  aities  to  which  he  was  liable  by  reafoa  of  fuch  offence, 
"  but  fhould  alfo  have  to  his  own  ufc  one  half  of  the  for- 
**  fciturcs  hereby  impofed  upon  the  party  or  parties  mating 
•*  fuch  infurance  or  agreement,  or  receiving  the  goods  as 
•*  aforefaid :  and  in  cafe  no  difcovcry  fhould  he  made  by  tho 
•*  infurer,  conveyor^  or  manager  as  aforefaid,  and  the  party 
**  or  parties  infured  or  concerned  in  fuch  agreement  fhould 
•*  make  difcovery  thereof,  he  (hould  recover  and  receive  back 
**  fuch  infurance  money  or  premium  as  he  had  paid  upon 
**  fuch  infurance  or  agreement^  and  fliould  have  to  his  own 
*^  ufc  one  moiety  of  the  forfeitures  impofed  upon  fuch  infur- 
**  crj  conveyor,  or  manager  as.  aforefaid,  and  fliould  alfo  be 

♦*  difcharged 


247  OF    PROHIBITED    GOODS. 

CHAP.    "  difcharged  of  the  forfeitures  hereby  impoficd  v2poa  him  6r 
^^j:^    «thein.'*  . 

A  few  years  afterwards^  hiftrings,  the  manufadure  of 
which  till  then  was  little  known  in  England^  haring  beea 
worked  to  great  perfe£lion  by  the  Royal  Luftring  Company, 
the  legiflature  found  it  neceflary  to  proted  this  branch  of 
trade,  by  prohibiting  the  importation  of  fuch  filks  from  for- 
eign countries  into  thts»  without  paying  the  duties,  wheth* 
ther  by  ditt&  means,  or  by  the  way  of  infurance.  It  was 
9  aM  9  W.3*  ena£):ed,  **  that  every  perfon,  who  Ihould  import  any  foreign 
*^  alamodes  or  luftrings  from  parts  beyond  the  feas,  into  any 
'^  port  or  place  within  the  kingdom  of  Englandy  dominion 
*'  of  WnliSy  i^e,  without  paying  the  rates,  cuftoms,  impo- 
^^  fltions,  and  duties  that  fliould  be  due  and  payable  for  the 
*'  fame  at  fuch  importaaon,  or  (hould  import  any  alamode# 
**  or  luftrings,  prohibited  by  law  to  be  imported,  or  ihould^ 
^  by  way  of  infurance  or  otherwife,  undertake  or  agree  tO 
**  deliver,  or  in  purfuance  of  any  undertaking,  agreement^ 
^'  or  infurance,  (hould  deliver,  or  caufe  to  be  delivered,  any 
^  fuch  goods  or  merchandize,  smd  every  perfea  who,' ihould 
*^  agree  to  pay  any  fum  or  fums  of  money,  premium,  or 
^'  reward  for  infuring  or  conveying  any  fuch  goods  or  mer- 
^^  chandize,  or  fhould  knowingly  take  or  receive  the  fame 
^'  into  his,  her,  or  their  houfe,  {hop»  or  warehoufe,  cuftody 
^'  or  pofSdBcm,  fuch  perfon  or  perfons  fliould  and  might  be 
'^  profecuted  for  any  of  ^he  offences  or  matters  afoicfaid,  in 
*'  any  a£lion,  fuit,  or  information  \  and  thereupon  a  capiat 
in  the  iirft  procefs,  fpecifying  the  fum  of  the  penalties 
fued  for,  (hould  and  might  iflue,  and  fuch  perfon  or  per« 
'^  fons  (hould  be  obliged  to  give  fufficient  bail  and  fecurity 
by  natural  born  fttbje£^s,  perfons  naturaliaed  or  denisens^ 
to  the  officer  executing  the  writ,  to  appear  in  court  to  an« 
**  fwer  fuch  fuit,  and  at  fuch  appearance  to  give  fufEcient 
**  bail  to  anfwer  and  pay  all  the  forfeitures  and  penalties' 
**  incurred  for  fuch  ofence,  or  to  yield  his,  her,  or  their 
•*  bodies  to  prifgn*" 

Sc^  2.  The  fecond  feftion  of  this  ftatute  enables  perfons  to  fue 

for  the  penalties  impofed  by  the  former  aft  of  William  and 
Mary  by  a£lion  of  debt,  bill,  plaint,  or  information,  in  any 
of  his  majefty's  courts  of  record  at  JVeJlmifiJler* 

'  Wool 


cc 
cc 


W«!fl  bou\g  the  ftapte  m^nfa^bite  of  thia  kingdomj  it  C  H  A  P.  > 
^ru  alt^afs  deemed  a  heinous  offence  to  tianfport  it  out  of    ^^r!i',j 
the  realm :  for  wc  find  it  was  forbidden  jtt  the  common  law  i  Mir.  c  x.  C  3. 
apd.  afterwards  more  exf^j^Wj  in  the  reign  of  Edward  the  ^^  3-  c-  J^- 
Third,  .fincc   which  period  this  brandi  of  trade  has  been  „  carfafl; 
much  attend^  to,  and  any  offences.  mp\a^  it  hs^vc  met  with  3»-  7  and  «  w. 
corpora  and  {kocyniary  puniihments  hy  feveral  fubfequent  {\\.ii.   *    ' 
ibtuteflu    Thid  being  the  cs(f:»  an  infurance  upon  wool  fo  (o 
be  ^sported  mu(^  h^ve  been  void  \  becaHfe  the  very  fpund^b* 
tion  of  the  contr9h£l  wa$  contrary  to  law.    But  notwithftand*?  * 
ing  tbeie  reftri^tiofiSj^  the  pra£^ic^  9f  exporting  wool  became 
fo  frequent^  as  well  ^s  the  practice  of  iniuring  fuch  cargoes, ' 
and  underta^g  to  deliver  them  iafely  abroad^  th^t  it  became 
neceflary  for  ^  legiflature  to  in^rpofe,  ai\d  by  a  new  decla- 
ration of  the  law,  ^nd  the  impofitipx^  o(  a  heavy  penalty,  to  * 
epdeavour  to  check  the  growing  evil.    Accordingly  it  was  en« ' 
a£bdi   "  th^t  e:Yery  p^rfon,   who^  by  way  pf  infuraace  or  i»  Gc<i.  %,  ^ 
**  otherwiC^  fliould  undertake  or  agree,  that  any  wool,  wool-  ^''  ^  *S^' 
**  feUs,   wooj-flocks,   mortlings,   Ihortlings,   worfted,    ?5V. 
^^  ihottU  be  carried   or  conveyed   to  any  parts  beyond  the 
^^  feas  from  any  port  or  place  what&ever  within  this  king^  * 
^*  dom  or  Ireland  :  or  in  purfuance  of  fuch  infurance,  un-^ool.  penalty 
^<  dertokiiig,  or  agreement,  fliould  deliver,   or  caufe  to  be  0°  *^5  infnrcr 
^  delivesed,  any  of  the  Caid  goods  in  parts  beyond  the  feas,  procure  wodT 
**  fuchperfbn,  and  all  and  every  his  aiders,  isfc\  (houM  for^o  he  landed  in 
*^  every  fuch  offence  forfeit   and  lofe  the  fum  of  five  hun-  ^^^^^^  P*''** 
*^  dicdr  poui^/'    The  next  fedion  inflifts.  a  like  penalty  on  sca.  30, 
the  infurcd  i  and  dte  foUawing  one,  in  order  to  encourage  Sect  31.. 
the  parties  to  difclofe  fuch  contradls,  releafes  the  party  in- 
forming from  all  the  penalties,   to  which   he  himfelf  was 
M^bBtf  and  aUb  gives  him  the  whole  of  the  forfeiture,  afteic ' 
deducing  th^  cl^urges  of  the  ^ro(ecu,tipn^ 

But  ii\  ojrder  wholly  ta  prevent  this  illicit  exportation  of- ' 
wool,  it  was  necefiary  for  the  legiflature  to  go  one  ilep  fur- 
tl^er  y  bp^aufe  as  policies,  are  frequently  mc.Ac  on  goods,  as 
wcU  as  on  fhips,  in  which  the  infurer  undertakes,  in  confid-  * 
eration  of  the  premium,  to  bear  all  the  riiks  and  hazards  of 
the  voyage  \  and  as  it  is  generally  unknown  to  the  infurers 
what  forts  of  goods,  are  loaded  pn  board  apy  (hip  or  veflel,  it 
happened  that  infurances  were  made  q^  ^yool  or  woollen 
ysum  to  be  carried  from  Great  Britain  or  Ireland  to  foreij;n 
|prtSy  or  00  woollen  manufa^ures  to  be  carried  fi:om  Ireland., 

Therefo:e 
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C  K  A  P^  Tlierefore  it  was  declared,  ^'4hal  all  poticiefr  oi  infismier^ 

M^^^^h^    "  which  fbouM  be  made  on  goodaand  merehandizes,  load-' 

Same  a<a.  f.  33.  **  cn  OT  to  be  loaden^  on  any  fliip  or  TsSkl  bound  from  Grrai 

infurances  on    w  Britain  OT  Ireland  to  foreign  parts  beyond  the  leas,  which 

w^cB  guo  9-  ^^  Qiouii  afterwards. appear  to  be  wool  or  woollen  yam,  or 

^  any  other  fpecies  of  wool  or  woollen  ihanufadures  from 

^  Ireland',  and  all  policies  of  infurance  which  fhouM  be  made 

^*  on  any  ihip  or  veflel  bound  from  Great  Britain  or  Irebmd 

**  to  foreign  parts  beyond  Ae  feas^  which  flioald  have  oir 

**  board  any  wool  or  woollen  yani>  or  any  other  fpecies  of 

*'  wool  or  woollen  manofadiires  from  Ireland^  ftould  be 

**  deemed  and  taken  to  be  null  and  void^notwithftanding  Mf 

*'  words  or  agreement  whatibevery  which  (hould  be  infert** 

^  ed  in  any  fuch  policy  of  infurance  ;  and  nothjBg  fliould 

**  be  recovered  by  the  aflured  in  either  cafe  for  lofs  or  dam-* 

^'  age»  or  for  the  premium  which  (hould  have  been  given  a» 

*'  the  confideration  for  infuring  fuch  goods  and  merchaH* 

^  diaes^  fliip  or  vefleL"  ' 


This  latter  a£t,  as  far  as  rehtes  to  Irdani^  has  beenxepcal* 
ed  by  a  fubfequent  ilatute  of  ao  Ga^  III.,  c,  6r 

«|  0«d.  >  cr  .  Itt  a  late  fcffion  of  parliament,  an  ad  pafied  for  retlucipg^ 
all  the  laws  relative  to  the  exportation  of  wool  into  one  ftat« 
nte  \  and  for  the  firft  offence  of  that  fort  inflida  a  penalty  of 
5oA   with  fix  months  foUtary  imprifonmeat  for  ezportaag 

f«a.  4/.  wool,  fefr.    The  45th  ie£lion  of  that  ftatate  dedares  that, 

<<  every  perfon  or  perfons  who,  by  way  of  infurance  or  otheiw 
'^  wife,  (hall  undertake  or  agree  that  any  fheep,  wool,  or  any 
'^  other  of  the  enumerated  articles  in  the  ftatute,  fiiall  be  car* 
*'  rjed  or  conveyed  to  any  parts  beyond  the  fcas>  from  any 
port  or  place  whatfoever  within  this  kingdom,  or  in  purfu* 
ance  of  fuch  undertaking  or  agreement,  (hall  deliver,,  or 
caufe  or  procure  to  be  delivered  any  fiieep,  wool,  \^c.  in 
^'  parts  beyond  the  feas,  fuch  perfon  or  peribns,  their  aiders 
*^  and  abettors,  (hall  upon  conviQion  be  liable  to  the  fame 
**  puntihment  as  the  exporters.** 

Cc<a.  4&  Tlic  next  feftion  infllfls  a  like  penalty  upon  the  perfon* 

paying  for  fuch  infurance. 

But  as  infurances  arc  frequently  made  on  goods,  Ae  tnfiir- 
8«a.48-         er  not  knowingwhat  the  goods  arc,  it  i^  declared  that,  **aU 

^*  polkiea 
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"  poficicft  of  inforsiRee  which  (hall   be  made  cm  goods  and    C  H  A  P* 
•'  merchandizes,  hdcn  or  to  be  laden  on  any  fliip  or  ircffd    ,   ^^}-   ^ 
'*■  bound  from  Great  Britain  to  foreign  parts,  which  fftall      .   '^^*-^ 
•*  afterwards  appear  to  be  wool,  wodlen,  orworfted  yarn,^      » 
*'  tsTc,  (ball  be  deemed  and  taken  to  be  null  and  void,  not- 
'*  withftanding  any  word&  or  agreement  whatfoever^  which 
*'  (ball  be  infarted  in  fuch  policy  of  infarance,  and  nothlng;^ 
'^  (hadl  be  recorered  by  the  aflured  from  the  infurer  for  lofs^ 
^'  ortlamage,   or  for  the  premium  which  ihall  hare  beco 
'*  given  as  the  confideration  for  fuch  uifur<uicc*'^ 

From  an  attentive  i^eview  of  thefe  ftatutes,  the  idea  of  the 
Srifi/b  parliament  may  be  clearly  and  decidedly  coUeAed  : 
and  the  ftatutes  juft  referred  to,  are  the  moft  general  |n  their 
import  that  could  be  found  up<m  the  fubjed  i  and  coniie* 
quently  the  moft  proper  to  be  mentioned  here* 

The  queftion  naturally  occurs,  what  goodi  come  pnd^r 
the  defcription  of  prohibited  goods,  fo  afr  to  render  dn  in* 
fuiance  upon  them  void.  To  mention  by  name  all  the  dif^ 
ferent  kinds  of  merchandize,  which  fall  under  that  defcrip* 
tion,  would  be  tedious  ;  and,  as  it  (hould  ieem»  whcrfly  un« 
neceflary.  Thus  much  may  be  laid  down  as  a  general  prop* 
ofition^  that  all  xnfurances  upon  goods,  forbidden  to  be  ex* 
ported  or  imported,  by  pofitive  ftatutes,  by  the  general  rules 
of  our  municipal  law,  or  by  the  king's  proclamation  in  ttm  of 
war  i  or  which  from  the  nature  of  the  commodity,  and  by  the 
laws  of  nations,  muft  neceflarily  be  ccmtraband,  are  abfolutely 
null  and  void.  Under  the  firft  divifion  may  be  ranked  idl 
offences  againft  the  revenue  laws  of  this  country;  and  there- 
fore if  an  infurance  were  made  in  order  to  protefl  fmug* 
gled  goods,  fuch  infurance  would  doubtlefs  be  of  no  tSt€t. 
To  this  head  alfo  may  be  referred  any  breach  of  navigation 
afts,  which  were  eftabli(hed  for  the  proteftion,  encourage- 
ment, and  advancement  of  our  commercial  and  naval  inter- 
efts  ;  and  which  have  produced  tbofe  effe^  to  the  wonder- 
ful exten(ion  of  our  commerce,  and  the  aggrandizement  of 
the  nation.  At  a  very  early  period  of  the  hiftory  of  this  j  Rich.  ».  e.  > 
country,  feveral  wife  proviiions  were  made  by  parliament, 
folely  with  this  view  :  but  on  account  of  the  low  ftate  of 
commerce  in  thofe  ages,  which  was  the  more  deprefied,  by 
riie  warlike  fpirit  of  the  nation,  and  the  inteftine  commo* 
tions  that  agitated  and  difturbed  the  ftate^  tbofe  provifipns 

in 
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CHAP.  lA  fenae  meafure  failed  of  their  cffeft*  .  But  the  moft  benefiw 

XIII.  ^    cial  ftatute  for  the  tmde  and  QommeFce  of  En^mmd  is-thcs 

'"^~"       f aotous  navigation  aft,  which  pafled  foon  after  the  reftomtion- 

of  Charles  the  Second  9  the  outlines  of  which  were  firft  fra% 

S^obel,  Tj>  nied,  in  the  tinae  of  the  comnjp^weal^h,.  by  Oliver  Qpomwell. 
Qy  the  i;eports  of  hiftoriansy  we  do  not  find  that  he  framed 
it  with  any  view  to  thofe  beneficial  eff€d.Ss^  whiph  ff^rung 
from  it,  but  with  a  partial  and  coiifiped  intention,  ^ing  de-« 
(igned  by  him  to  mortify  our  own  fiu^ar  iflands,  which  were^ 
difafiefted  to  .the  parliamenf;,  ;^d  held  o^t  for  the^ifig,  by  • 
.  flopping  the  lucrative  trade,  which  they  then  held  with  the 

7  HumeVKift.  JQuich^     Another  motive  for  hia  conduft  was  thia,  that  as ; 
-  .  the  Dutch  were  at  that  time  rifing  into  opulence  and  wealth,^, 

and  had  given  him  difguil ;.  and  as  their  comm^ce  did  not^ 
confift  ib.  much  in  the  produce  of  their  own  country  (which 
afforded  but  few  commodi^cs)  as  in.  being  the  general, carrW 
ers  and  faftors  of  Eurcpef  he  had  it  in  his  power  to  afieA 
their  trade  in  aconfiderabledegree,  by  prohibiting  al) nation^^ 
from'  importing  into-  En^and  in  their  own  bottoms  any  com-^ 
modity,  which  was- not  the< growth  and  manufadure^  their 
own  country^     At  the  reftotation,  however,  thofe  plans,  the 
good  efFefts  of* which  had  probably  been  experienced,  were 
adopted  by  the  legal*  and  real  conftitution  of  the  country, 
and  were  confiderably  improved  by  inferting  chufes,  which 
had  been  overlooked  and  omitted  in  the  original  defign,  or 
which  time  and  experience  had  pointed  out  as  necefiary  to. 
t4ie  completion  of  that  fyilem,  the  beneficial  eflefts  of  which, 
are  at  this  day  moft  fenfibly  fell.    It  is  not  wholly  imperti«« 
nent  in  a  work  like  the  prefent  to  ftate  briefly  the  outlines  of 
a  ftatute,  fo  confiderably  affe£iing  the  commercial  interefts.- 
of  the  nation,  and  which  has  ferved  as  the  ground-work> 
of  all  fubfequent  laws  for  the  good  management  of  Britijh, 
navigation.. 

\%  Qtlt.  i^  c.  The  firft  fe£^ion  of  the  a^  declares,  ^^tha&  no  goods  (hall; 

\%.  i,if  €f  jjg  imported  into,  or  exported  out  of,  any  plantations  or. 

**  territories  to  his  majefty  belonging  in  Afioy  Africa  or  Anter'*. 

'^  icoy  but  in  fuch  fiiips  only  as  belong  to  the  people  of  Eng-^. 

**  land  or  Ireland^  Wales  or  Berwick^  or  are  of  the  huih  of,.- 

•*  and  belonging  to,  any  of  the  faid  territories,  as  the  propri- 

•*  etors  thereof,  and  whereof  the  mafter,  and  three-fourtha, 

*'  of  the  mariners  are  Engli/hf  (which  word  by  the  fubfe-. 

^*  quent;  ftatute,  1,3  and  14  CV.  II.  ch.  \ui.  6.  was  explain-*. 
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^  ed  ta  meanlu3  majeft/s  fubjefls  of  England,  Irelandy  and  C  H  A  P^ 

**  his  plantations  generaHy)  under  penalty  of  the  forfeiture    ,    ^f^*  , 

^'  of  all  the  goods  and  commodities  which  (hall  be  imported 

**  into,  or  exported  out  of,  any  of  the  faid  places,  in  any 

^'  otherfhiporveflelyaaalfaof  theflup^andveflel/'    itisalfo 

declared,  '^  that  no  goods  of  the  growth,  manufacture,  or 

**  production,  oi  Africa,  Afia,  or  Annrka,  be  impofted  into  Se(5^.  3. 

**  England,  Ireland,  Wales,  Guernfiy,  Jerfey,  or  Berwick,  ia 

*^  any  other  (hips  dlian  fuch  as  beloog  to  the  people  oiEngr  See  an  aA  of 

<«  land,  Ireland,  Wales,  or  Berwick,  or  of  the  plantations  to  *  Y'p*^rd[^b5. 

*^  his  majefty  belonging,  as  the  proprietors  thereof,  an.d  iting  the  im-  ' 

f*  whereof  the  mafter  and  three-fourths  of  the  mariners  are  [^^^  ^i^ 

^'  Engli/b,  under  the  penalty  of  the  forfeiture  oC  all  fuch 

^*  |;ood3i  an<t  of  the  ihip.^ 

^  No  goods  of  foreiga  growth^  produCHon)  or  manufac-  Se^  4* 
**  ture,  which  are  to  be  brought  into  England,  Ireland^  Wales,  Thi*  feAion, 
«  Guernfey,  Jerfe,,  or  Berwick,  in  iS«|r/j/ft.built  ihipping  be.  ;;^h:t'^^. 
^  longing  to  fome  of  the  aforefaid  places^  and  navigated  by  tionof  Ameri- 
«  JBn^/j/t  mariners  as  afordaid,  fliall  be  brought  f^many  ^^^^^IJfg**/' 
^'  other  places  but  thofe  of  the  growth  or  manufaOiure,  or  12. 
^^  firom  thofe  ports  indiere  the  goods  are  firft  ufually  fhipped 
'^  for  tranfportation,  under  the  penalty  of  the  forfeiture  of 
^  all  fuch  goods,  as  fhall  be^  imported  from;  any  other  placcj 
<<  asalfoofthcfcidfliip**' 

'*  It  ihall  not  be  lawful  taload  in  any  (hips,  whereof  any  Se<SL  4 
^*  ftranger  or  ftrangqrs  bom  (unlefs  fuch  as  be  denizens,  or 
**  naturalized)  be  owners,  part  owners,  or  mafter,  whereof 
'^  three-fourths  of  the  mariners,  at  leaft,  (hall  not  be  Englijb, 
*^  auy  iifh,  visual,  goods,  and  merchandizes,  from  one 
•*  port  or  creek  of  England,  Ireland,  Wales,  Guernfiy,  Jerfey^ 
•*  or  Berwick,  to  another  port  or  creek  of  the  fame,  under 
**  penalty,  and  forfeiture  of  all  fuch  goods,  together  with 
•<  the  ibip  or  veffcl.'' 

"  Where  any  privilege  is  given  by  the  book  of  rates  to  Se€t  7^ 
**  goods  oif  commodities  exported  or  imported  in  J?«^/j^-built 
*^  Shipping,  that  is  to  fay,  ihipping  built  in  England,  Ireland, 
**  Wales,  Guernsey,  Jerfey^  Berwick^  or  in  any  of  the  lands, 
dominions,  and  territories,  belonging  to  his  majefty,  in 
Africa,  Afia,  or  America,  that  it  always  is  to  be ,  under- 
ftood,  that  the  mafter  and  thr^e-fourths  of  the  mariners 
be  Englj/b  i  and  where  it  is  required  that  the  mafter  and 

**  threc- 


u 

cc 

€€ 

CC 

<c 


«yj  OF    PROHIBITED    GOODS. 

C  H  A  P,  "  three-fourths  of  the  mariners  be  EngKJhy  the  true  intent 

^    ^^j^*  ,    "  thereof  is,  that  they  fhould  continue  fuch  during  the  whole 

^'  voyage,  unlefs  in  ca&  of  ficknefs,  death,  or  being  takea 

**  priibners  in  the  voyage,  to  be  proved  by  the  €>ath  of  the 

•*  mafter  or  cWef  officer  of  the  fliip/' 

Sc^  J.  The  eighth  feftion  prohibits  the  importation  of  goods  of 

the  growth  of  Mufeovy^  Rtiffiffy  or  the  Ottoman  or  Turki/b  crti-* 
pire  into  Englandy  except  in  Englijb  built  (hips,  whereof  the 
mailer  and  three-fourths  of  the  mariners  muft  alfo  be  En^ 
hfijy  under  the  penalty  of  forfeiting  both  fliip  and  goods.. 

Sc<*t  9.  And  for  preventing  the  practice  of  coletiring  aliens  goodsj» 

fcc^i"  and  1^4    ^^  ninth  feclion  declares,  that  all  wines  of  the  growth  of 
Car.  a.  c.  11.  C  France  or  Crtrmany  imported  in  any  other  than  Englijb  vcf^ 
15.  i.  1.  ^  *  ^  ^^^^  ^^  ^  deemed  aliens  goods,  and  pay  all  ftrangers  cuf- 
toms  and  duties  ;  which  provifion  is  extended  to  certain 
conunodities,  named  in  jthe  a£t,  of  the  growth  of  &pmn^  the 
Canaries^  Madiira^  Portugal^  or  the  Weftem  Iflands,  and  of 
6c^.  It,  JUu/covy,  Rujfiay  and  Turkey^    it  was  alfo  oxdained  by  the 

next  iiibfequent  fe£lion  of  the  ilatute,  in  (»rder  to  prevent 
the  colouring  or  buying  of  foreign  (hips,  that  no  foreign  {hip 
ihould  pafs  as  a  {hip  to  Englandy  Irelandy  Walesy  or  Btrnmcl^ 
until  thpfe  claiming  the  faid  fhip  (hould  make  appear  to  the- 
chief  officer  of  the  cuftoms  that  they  were  not  aliens,  and 
ihould  have  taken  an  oath,  that  fuch  (hip  was  hondfidty  and 
without  fraud  by  them  bought  for  a  valuable  confideration^ 
exprefling  the  fum,  and  alfo  the  time,  place,  and  perfonSs 
from  whom  it  was  bought,  and  who  were  the  part  owners  i 
upon  which  oath  that  they  (hould  receive  a  certificate,  wherc^ 
.by  fi^ch  (hip  fhould  in  future  pais,  and  be  deemed  a  (hip  be- 
longing to  the  faid  port,  where  the  oath  was  io  taken>  and 
Sr«.  TT.  receive  the  privileges  of  fuch  fliip.    The  officers  of  the  cuf- 

V.  6  Anne.  c.    toms  are  not  to  allow  any  privilege  to  any  foreign  built  (hip,. 
■*'"*'  until  certificate  granted,  or  proof  of  thofe  things  required  by 

Sea.  11.  ^^^  ^^'     ^y  ^^^  '  3*  feftion  it  is  provided,  that  this  aft  i* 

not  intended  to  reftrain  the  importation  of  any  Ea/l-India 
commodities,  loaden  in  Engli/b  built  (hipping,  whereof  the 
mafter  and  three-fourths  of  the  mariners  are  Englijhy  from  the 
'  ufual  place  of  loading  in  thofe  feas,  to  the  fouthward  and 
eaft  ward  of  the  Cape  of  Good  Hope^  although  the  faid  ports  be 
not  the  very  places  of  their  growth.  There  is  alfo  a  provifion 
Bed.  14  &  x6.  in  favour  of  goods  imported  from  Spain^  Portugal^  the  Azo  es^ 

Madeira 
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Maieira  Or  Canary  iflands ;  and  concerning  goods  and  coin>-  C  H  A  P% 
modities  fircm  Scotland^  and  fcal  oil  from  Rujfta.     The  1 7th    ,   ^^h   j 
fcQion  impofes  a  duty  upon  every  French  (hip  coming  into  ^^^  ,y^ 
England*     And  it  was  laftly  enaded,  that  the  (hips  of  JEng" 
Jandy  Ireland^  ifaks^  or  Berwick,  failing  to  any  Englt/b  plan* 
tations  in  Afiay  Africa^  or  America,  (hould  be  bound  in  fuf* 
ficient  furcties,  in  proportion  to  the  burthen  of  the  (hip,  t0 
bring  the  goods  loaded  at  fuch  plantations  into  England^ 

Such  were  the  proviiions  of  this  famous  ftatate,  framed  by 
the  wifdom  of  our  anceftors  for  the  promotion  of  our  naval 
and  maritime  (Irength  :  upon  this  ftatute  have  all  fubfequent 
commercial  regulations  been  eftabliihed  \  and  from  thia 
fource  they  have  derived  folidity  and  ftrength.  But  in  vain 
^ave  fuch  rules  been  framed,  if  infurances  upon  the  impoi>- 
tation  or  exportation  of  the  commodities  mentioned  in  thefe 
itatutes  are  to  be  tolerated*  It  would  be  to  render  void  thefe 
good  and  wife  plans,  and  to  fet  the  ads  of  the  legiflature  aC 
defiance.  The  conclufion  is,  that  fuch  infurances  are  abfo« 
kitely  null,  and  of  no  efie6l« 

.  It  was  faid,  in  a  former  part  of  this  chapter,  that  an  infu^^ 
ranee  upon  any  goods,  the  exportation  or  importation  of 
which  was  forbidden  by  the  royal  proclamation  in  time  of 
war,  was  equally  void,  as  if  prohibited  by  ftatute.     The  rea^  z  Blaci:.  Coou 
fon  of  this  is,  that  the  king's  proclamation  in  time  of  u*ar  has  ^^^ 
equal  force  with  an  a£l  of  parliament,  and  is  no  lefs  binding  ..: 

upon  his  fubjeds.    The  confequence  of  this  do&rine  is,  that 
the  breach  of  fuch  a  prohibition  is  equally  criminal  with 
the  breach  of  a  ftatute  ;  and  no  contra£l  can  be  founded  up^ 
on  fuch  criminal  adt,  or  have  any  validity.     Thefe  principles 
were  fully  confidered  in  the  preceding  chapter ;  and  the  law 
i^pon  the  fubje£i  was  clearly  fettled  in  the  cafe  of  Delmada  v.  Bchnada  v. 
Motteux,  there  cited  at  length  j  in  which  it  was  held,  that  the  ^^^  q^ 
]dng  had  an  undoubted  right  to  lay  on  an  embargo  in  time  3.    Vide  amci 
of  war :  that  the  confequence  of  a  breach  of  fuch  a  prbc-  ^  *^*" 
iamation  had  not  been  fully  afcertained,  but  it  was  certain- 
ly a  criminal  a£l ;  and  wherever  a  man  makes  an  illegal  con- 
trail, the  courts  of  juftice  will  not  lend  him  their  aid  td  com- 
pel a  performance.    The  underwriter  vjras  accordingly  dijt 
charged  from  the  demand  fet  up  againft  him« 

We 
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€  H  A  P.       We  come  now  to  dbhfKiter  thofe  commodities  which,  from 
.   ^^^j;^  -^   their  nature^  as  well  as  by  the  laws  of  nations,  are  cdixtt^ 
Orotiu8»1ib. 3/^^"^*     Upon  this  occafion  Groftius  and  Bynitr/boek  are  the 
■^  !•  beft  guides  that  can  poffibly  be  followed ;  and  from  them  we 

^.?x.      '  *    ®^y  colieft,  that  it  is  unlawful  to  carry  any  thing  to  befieg- 
cd  cities  or  fortteffes :   a  rule  whith  they  declare  to  have 
kdb.3.c.k.ir.5.  been  eftikbliflied  by  c6mmbn  confent,  and  the  ufage  bf  ^tl 
tiatiob^    "Graftus  divides  goods  into  thrde  kinds :  ftich  as 
^zti  only  be  of  ufe  in  time  of  war ;  and  thefe  are  clearly 
Contraband,  fuch  as  arms  and  ammunition  :    2dly,  Such  as 
anfwet  no  purpofe  in  war,  and  are  merely  intended  for  plcaT* 
dre }  and  thefe  may  be  lawfully  conveyed  to  an  enemy.    But 
die  thilfd  kind  are  X>{  a  miied  nature,  fuch  as  money,  pro^ 
tifions,  (hips,  and  the  materials  of  (hips ;  in  which  cafe,  be* 
fore  we  can  decide  upon  the  propriety  of  exporting  fuch 
Commodities,  the  fituation  of  the  war  between  the  contend** 
ing  parties  is  to  be  confidered.     Upon  this  point  his  reafbn- 
ihg  is  excellent :   **  If,'*  fays  he,  "  I  cannot  defend  myfelf 
^'  withx^ut  intercepting  the  commodities  intended  for  my  en* 
^'  emies,  neceflity  will  give  me  the  right,  but  ftill  I  ihajl  be 
^'  liable  to  make  reftitution,  unlefs  fome  other  caufe  of  feiz* 
^*  ure  appears.     For  if  the  cohveyance  of  fuch  commodities 
^  to  the  enemy  fhall  prevent  the  execution  of  my  plans,  and 
^  he  who  carried  them  knew  that  I  had  beCeged  or  blockad- 
*'  ed  the  town,  and  tliat  peace  or  a  furrender  was  expededy 
'*  he  (hall  be  anfwerable  for  the  lofs  fuftained  by  his  mi& 
U  i.  c.  zz.       **  condu^i."     With  this  opinion  Bynkerjboek  for  the  moft 
-part  coincides  :  becaufe,  as  he  obferves,  the  fiege  alone  is 
the  caufe  why  it  is  not  lawful  to  carry  any  thing  to  the  be- 
fieged,  whether  it  be  contraband  or  not :  for  a  beGeged  city 
is  never  cdVnpelled  to  furrender  by  force,  but  by  famine,  and 
the  want  of  other  necefTaries.     If  it  were  to  be  permitted  to 
fupply  them  with  the  things  of  which  they  ftand  in  need, 
perhaps  the'  aflailants  would  be  obliged  to  raife  the  fiege. 
But  as  it  is  impoflible  to  fay  of  what  things  the  befieged 
ftand  in  need,  or  in  what  they  abound,  every  fpecies  of  com- 
modity is  forbidden  to  be  carried  into  the  garrifon ;  for  oth- 
erwife  there  would  be  no  certain  rule  of  fettling  difputes. 
This  learned  author,  however,  diflfers  from  Grotius,  in  that 
paflage  where  he  fays,  **  the  carrier  of  goods  (hall  be  anfwer« 
*^  able,  if  peace  or  a  furrender  was  expe£ted,  and  it  was 
f  fruftrated  by  fuch  means."    BphrJbQek  is  of  opinion,  that 

fuch 
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fbx3k  doStinnc  is  neither  conlTohant  to  retfon^  nor  U>  the  agrees    C  it  A^ 

taiehts  entered  into  by  the  laws-of  nations.    He  reafons  thus  |    .    ^H^ 

^^  Qnse  ratio  xtit  athitrum  conftittiit  de  (ntSatk  deditione  aiit 

^*  pace  ?  et  fi  neutra  expedetutj  jatn  licet  obfeiB^  t{uael]b0l 

*'  advehere  ?  imo  nun^uaftl  licet,  durante  obfidione,  et  ami«   ' 

^  non  eft  caOfakn  amici  petdere,  Vel  quoquo  modd  deterio^ 

*'  rem  facere.    Et  qui  adrdkit^  n6n  ultra  tenebitur,  quam  d^ 

**  damno  culpa  6ato  ?  atqu^n  in  fubditis  id  Temper  capitals 

^'  fuit>  quin  et  in  amicts,  edido  ante  monitis^  faepe  et  in  noA 

^*  monitis.    Rurfus,  fi  quis  nondum  advexit,  fed,  dum  adve^ 

*^  here  voluit,  deprehendatur,  fola  rerum  interceptarum  re*» 

^*  tentione  erimas  content!,  idque  doncic  bateatur,  mhil  tate 

'*  in  pofterum  commiflum  iri  ?^'    He  toncludet  thus  :  *^  t 

^  doi  dot  agree  to  that  opinion^  haying  leairnt  from  the  cufi^ 

^  totti  and  ufages  of  all  nations,  to  fell  all  intercepted  goodsi 

'**  and  often  to  infii£t,  if  not  a  capital,  at  leaft  a  corporal 

^^  puniQutttnt.'' 

Such  &re  the  opinion^  of  thefe  two  very  leatnid  i^teri,  ferot.  fiytib 
%ho,  although  in  fome  refpe£b  they  differ,  agree  in  eftab->  ^'^  ^^ 
'ii(hittg  this  aiB  a  fettled,  undii^uted  rule,  that  whoeirer  con- 
veys any  neceflaries  to  a  befieged  town,  camp,  or  port,  is 
guilty  of  a  breach  of  the  law  of  n^tions«t  This  being  the 
tafe,  an  infurance  upon  fuch  commodities  muft  necel&riljr 
be  void  and  of  no  effed,  agreeably  to  die  principles  which 
have  abready  been  adtraneed. 

« 

One  queftion  onl^  remains  to  be  confidered  ;  how  fur  im 
furances  upon  goods,  the  exportation  and  importation  of 
Vhich  are  ferbidden  by  the  laws  of  other  countries,  are  val* 
id  i   In  England^  the  law  is  clear,  as  it  has  been  laid  <towfi 
by  two  very  gi^eat  judges^  that  fuch  inlurancee  are  good  i 
-becaufe  the  foundation  of  the  contm£k  is  not  ilBcit*    It  h{ts 
*been  etprefsly  held  by  Lord  Mamfield  more  than  once,  in 
which  he  has  been  confirmed  by  the  whole  Court  of  King's 
Bench,  that  one  nation  never  takes  notice  of  the  revenue  vide  ante,  pi. 
laws  of  ^otfa^  5  ^d  therefore  fuch  an  infurance  was  ccr-  *^^'  ^^fr*3^ 
taioly  good  and  valid.      A  findlar  <^injon  feems  to  have 
been  astt^rtained  by  Lord  Hatd'wiche  $  at  leaft  fo  much 
may  be  coUeAed  from  his  a^gument|  in  a  cafe  reported  x  Vexcy^jifi 
In  ViZi^ft 

But 
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CHAP*       But  ahhongli  this  point  m  to  dearly  fettled  by  the  hw  of 

.  , -^-\ J    EffgUmdy  in  which  aifo  the  law  of  Fr^ua  coincides,  it  ia 

T  EmetifOB,    ccitain  that  the  expedieacy  of  it  has  been  a  qjueftion  which 

f.  %t9.  ])2«  y^iy  much  engaged  the  attention  of  ioa^  confideTable 

French  authors*    ThdaF  opinions  caaii  in  no  way  afTed  the  law 

of  Effglandj  which  (lands  npoa  much  higher  authority  than 

the  fentithents  of  fpecolative  men»  however  Tefpe£table  $  buC 

it  Biay  be  prodttSive  of  fome  anYufemetit,  if  liot  in(lrudio% 

to  fee  by  what  arguments  the  two  difiereat  opinions  are  fup* 

portedt 

Pother  TV.  Thdfe  who  oontead  that  fueh  infurances  arc  iHegal,  ^rgne 
c  1.  nal'art!  *^  ^^*  manner :  that  thcJy  who  carry  on  oonraierce  in  a  coun» 
*-  ^  ^  try^  are  eUiged,  by  the  cudom  of  nations*  and  natural  hw^ 

to  conform  to  the  laws  of  that  country,-  wh^e  they  trade. 
£v«ry  fovereign  has  power  and  jurifdiftion  over  every  thixi|; 
done  in  the  country,  where  be  has  a  right  to  .cooinatid  v  he 
has  confequently  a  right  to.  make  laws  relative  to  commerce 
withia  his  dominions)  which  bind  all  thofc  who  trade,  aff 
Well  fttaagers  as  fub}e£b.  No  one  can  difpute  with  th^ 
iwereigii^  the  ri^  he  has  to  texvm  in  his  own  country  eei- 
tain  merchandises  which  a^'e  there  ^  be  found*  and  to  pco- 
Ubit  the  export^iioi^:  of  ihem^  To  export  them  ccvstra^ 
to  his  oiMiers,  is  to  fttike  a  blow  at  his  undof^btedauthocit]^; 
and  confequently  it  is  unjuft.  But  admittin|;,  fay  they* 
that  a  Frenchman  would  not  himfelf  be  fubje4^  to  the  law  df 
Spainy  for  the  trade  which  he  carries  on  in  Spahy  it  cannot 
be  denied  that  the  Spamdrdsy  whole  a({i(l»ice  he  requires, 
aro  fubje£t  to  th(^fe  Ikws;  and  that  they  o^end  extremely 
in  affifting.  him  to  eKpon  that*  the  etpoitatioa  of  which  is 
lirohib^ed  by  Jaw.  This,  fpeieies  of  trade  then  is'^o  be  cqn- 
Adeied  as  tUicit,  and  ^ontr^ry  tp  good  f^i^  v  ^ukI  Gonf6-> 
quedtly.the  contra&of  infui^AcCy  iatBodHoed  in  otder  tt^ 
protect  it,  by  charging  the  mfuref  with :the'ri&of  ^onfii^- 
tion*  is  illicit*  and  cannot  isduce  att  oUi02^iaiU 

I 

9  Tat  Cfom.  Thofe  who  fupport  tht  <^pofite  do^rin<^  contaHl*that 
119.  X  Emeri-  ^  exportation  or  importMioH  of  commodities  pfrohibited  by 
foreign  laws  is  no  oSeiKe  \  and  that  the  ntens  emyioyed  fio 
cfie£^  it  are  regarded  by  the  law,  as  a  hudltUie  and  ingeniout 
exertion  of  (kill*  Thus  the  exportation  of  certain  comt)iodi« 
ti^  is  prohibited  in^pai/jy  which  the  government  of  U^at 
country  has  a  right  to  do ;  but  the  laws  of  his  Catholic 

Majcfty 
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Majefty  are  not  the  rule  of  a£iion  for  Frenchmen.     It  is   CHAP. 

allowed  diem  to  bring  from  Spain  into  France  piaft¥es>  gif- 

tolesy  and  filks,  for  the  fupport  of  .the  banks,  the  manufac* 

tares,  and  the  commerce  of  that  coafitry^    Thefe  merchan* 

dizes  are  a  lawful  branch  of  trade  ;  and  there  is  no  reafon 

why  they  ihould  not  be  the  fubje£t  matter  of  a  contra^  of 

tnfurance.    But  above  all,  they  infiftj  that  they  are  juftified 

by  the  conftant  cuftom ;  and  that  the  reafoners  on  the  other 

fide  ought  to  be  lefs  ftri€t,  when  it  is  confidered,  that  this 

contraband  trade  is  a  vice  common  to  all  commercial  nations. 

The  Spaniards  and  Englijb^  in  time  of  peace,  pradiife  it  in 

France :  it  is  therefore  permitted  to  carry  it  on  in  their  ref** 

peAive  countries  by  nn^y  of  reprifal« 


Whatever  difierence  there  may  be  on  the  qoeftidn  of 
pediencyj  it  ia  univerfally  admitted  by  the  French  writen, 
that  infurances  upon  fuch  goods  are  valid*  We  have  aU 
ready  feen  that  the  fame  ideas  have  been  adopted  by  the 
law  of  England :  and  that  every  policy  upon  gooda^  the  ex- 
portation and  importation  of  which  is  not  prohibited  by  the 
municipal  laws  of  this  country,  or  by  the  general  laws  of 
natbns^  is  legal  and  binding  upon  the  parties ;  and  the  un» 
derwriter  muft  anfwer  for  every  lofs  ariGngby  means  of  any 
•f  the  ufual  perils* 


A  ▲ 
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CHAPTER  THE  FOURTEENTH, 


Of  Wager-Policies. 


C  HA  P.  TT  AVING  in  the  four  preceding  chapters  ftatcd  the  ra- 
X  X  nous  cafe$,  in  \irhich  the  contra^  of  infarance  is  void 
from  its  very  commencement^  on  account  of  its  repugnancy 
ro  thofe  principles  of  juftice,  equity,  and  good  faidi,  which. 
are  the  great  foundation  of  all  contrads  between  man  and 
man ;  we  proceed  to  treat  of  thofe'  policilM>  which  by  the 
pofitive  ftatute  law  of  the  country  are  declared  to  be  ahfo» 
lutely  null  and  void.  Of  thefe  the  largeft  ckfs  are  wager-» 
polkiesi  or  policies  as  they  are  callcd>  upon  intereft  or  no 
intereft. 

The  nature  of  the  contract  of  mfixrance,  m  its  original 
ftate,  waS|  that  a  fpecific  voyage  ihould  be  performed  free 
from  perils ;  and  in  cafe  of  accidental  during  fuch  voyage, 
the  infureri  in  confideration  of  the  premium  he  received, 
was-  to  bear  the  merchant  harmlefs.  It  followed  from  thence, 
that  the  eontra£t  related  to  the  fafety  of  die  voyage  thus  par- 
ticularly defcribed,  in  refpedt  either  of  (hip  or  cargo  :  and 
that  the  perfon  mfured  coold  not  recover  beyond  the  amount 
of  his  real  lofs. 

In  procefs  of  time,  however,  varkitlons  were  made,  by  ex** 
prefs  agreement,  horn  the  firil  kind  of  policy ;  and  in  cafes^ 
where  the  trader  did  not  think  it  proper  ta  difclofe  the  na- 
ture of  his  intereft,  the  infurer  difpen£ed  with  the  infured 
having  any  intereft  either  in  the  (hip  or  cargo.  In  this  lait 
kind  of  policy  (of  which  vrt  arc  now  to  treat)  ^'valued  free 
from  average,"  and  •*  intereft  or  no  intereft,'*  it  is  manifeft, 
that  the  performance  of  the  voyage  or  adventure,  in  a  rea- 
fonable  time  and  manner,  and  not  the  bare  eziftence  of  the 
flixp  or  cargo,  is  the  objc£l  of  the  infurance. 

Such  an  obje£ias  that,  from  a  reference  to  the  real  nature  of 
an  infurance,  as  ftated  in  the  outjTet  of  the  chapter,  namely, 
that  it  is  a  contradt  ff  ixidenmity  from  a  real  and  manifeft, 

tiot 
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not  from  a  Tvppoied  and  ideal  lofe,  mull  have  been  original-   CHAP* 
ly  bad.    Indeed  it  ba3  been  declared  from  the  bench,  in  the    ,  '^^^    , 
ipeign  of  queen  Anne^  that  fuch  infurances  vrextf^rmeriy  bad ;  Afljevedo  v. 
for  it  is  faid  in  that^cafe,  that  in  former  times,  if  one  had  no  <^an^*»riUgc, 
intcreft,  though  the  policy  ran,  interefi  or  no  inUrefi^  the  ift-  '  *  ^'' 

iurance  was  void ;  becaufe  infurances  were  made  for  the  ben- 
efit of  trade,  and  not  that  perfons  unconcerned  therein,  or 
uninterefted  in  the  fubje^  matter,  (hould  profit  by  them. 

The  idea  tl^us  ftarted  is  very  much  confirmed  by  what  fell 
from  the  court  in  the  cafe  of  Depaiba  v.  Ludlow  :  for  the  DcpaTha  r. 
court  there  obferved,  that  infurances  upon  intcreft  or  no  in-  my^^R^^!^ 
tereft  were  introduced  Jince  the  revolution. 

Taking  it  for  granted  then,  that  the  law  of  England  in 
this  refpe6l,  previous  to  the  revolution)  was  fuch,  as  thefc 
cafes  fuppofe  it  to  be,  it  was  perfectly  confbnant  to  the  laws 
of  mod  of  the  commercial  Rates  and  countries  in  £urGpe^ 
For  we  find  that  by  pofitive  regulations  of  MiddUbourgy  Ge-  »  Ma^  70.  6\ 
fWat  Kanyngfburgy  Rotterdam^  and  Stockholm^  all  infurances  up-  *  '  ^  *^^' 
on  wagers,  or  as  intereft  or  no  intereft,  are  declared  to  be  ab- 
solutely void,  and  of  no  efied. 

Bat  though  tills  mode  of  infuring  thus  gained  a  footing  in  • 
England^  yet  when  introduced,  the  courts  of  juftice  looked 
upon  thefe  contra^s  with  a  jealous  eye  ;  and  by  their  de- 
terminations ihewed  the  ftrong  prejudices  which  they  enter- 
tained againft  them*  The  Courts  of  Equity  in  particular^ 
manifefted  that  their  inclination  would  lead  them  as  much 
as  poffible  to  fupprefs  fuch  a  fpecies  of  contraflt :  nay,  that 
they  ftill  confidcred  them  as  void.  This  is  evident  from 
two  cafes  in  Fernon^%  Reports. 

In  one  of  them,  the  defendant  had  lent  money  on  a  hot-  God<!aftv.nir- 
tomry  bond,  but  had  no  intereft  in  the  (hip  or  cargo  ;  the  ^"*  Trin^ 
money  lent  was  300/*  and  he  infured  450/.  on  the  {hip :  the  Teroi,  169^. 
plaintifPs  bill  was  to  have  the  policy  delivered  up ;  bccaufc 
the  defendant  was  not  concerned  in  point  of  intereft,  as  to 
the  fhip  or  cargo. 

Per  curiam.  Take  it  that  the  law  is  fettled,  that  if  a  man 
has  no  intereft,  and  infures,  the  infurance  is  void,  though  it 
be  .exprefled  in  the  policy,  tnUrefltd  or  net  intmfied.     Tlie 

A  A  a  .  reafon 
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CM  A  P«  TesSon  the  law  goes  upon  is,  that  infurances  virttt  made  test 
XIV.  the  benefit  of  trade,  and  not  that  pcrfons  unconcerned  thcrc- 
^^^'  in,  and  who  were  not  intcreftcd  in  the  (hip,  ihould  profit 

thereby  ;  and  where  ofu  would  have  the  heuefit  of  the  infurance^ 
he  muji  remmnce  all  interefi  in  thejhip.  And  the  reafon  why 
the  law  allows  that  a  man  having  fome  intereft  in  the  lhi]> 
or  cargo,  may  infure  more,  or  five  times  as  much,  is|  that  a 
merchant  cannot  tell  how  much  or  how  little  his  faftor  may 
have  in  readinefs  to  lade  on  board  his  (hip.     Per  Cur^     De* 

cree  the  policy  to  be  delivered  up  to  be  caiieelled« 

• 

From  the  fyirit  of  this  decifion>  it  may  likewile  appeat^ 
that  the  Court  of  Chancery  iadined  to  think,  that  an  infur- 
ance  made  without  the  benefit  of  falvagd  to  the  infurer,  was 
unconfcientious,  and  a  proper  fubje£b  for  relief  in  equity.; 
for  the  Chancellor  exprcfsly  fays,  where  one  would  have  the 
benefit  of  die  infurance,  he  mud  renoimce  ail  intertft  in 
the  (hip. 

■ 

ttfl^pre  ▼•  In  another  cafe  alfo^  wluch  was  dli  a  policy  of  infurahCd 
71?'  ifi^haii«  ^  goods,  by  agreement  valued  at  600 L  and  the  infured  not 
eery,  Mich,  to  be  obliged  to  prove  any  intereft :  the  Lord  Chancelloif 
Term|i7i^      ordered  the  defendant  to  difcover  what  goods  he  put  on 

board  \  for  although  the  defendant  offered  to  renounce  all 
intereft  to  the  infurers,  yet  it  muft  be  referred  to  the  Maf- 
ter  to  examine  the  value  of  the  goods  faved,  and  to  deduct  • 
*      it  out  of  the  value  or  fum  of  6oo/.  at  which  the  goods  Ver& 
valued  by  the  agreement. 

There  was  one  very  remarkable  difference  between  poU* 
cics  upon  interefty  and  fuch  as  were  not,  of  which  I  believe 
notice  has  already  been  taken  lir  a  former  part  of  this  work  j 
namely,  that  in  policies  upon  intereft,  you  recover  for  the 
lofs  a£iually  fuftained,  whether  it  be  total  or  partial :  but 
a  Barr.  685.  Upon  a  wagcr-policy,  you  can  never  recover  but  for  a  total 
Vide  anic,  Jofs.  All  the  do£lrine,  which  turns  upon  this  diftinAion  be* 
tween  intereft  and  wager  policies  was  confidered  at  much 
length  by  Lord  Mansfield^  in  the  famous  caufe  of  G^  v.  With^ 
ers,  to  which  we  have  had  occafion  more  than  once  to  refer* 

Vide  ante,  e.  s.     It  has  already  been  obferved,  that  the  fecurity  gilren  to  the 

^  *•  ^  infured  was  very  confiderably  increafed  by  the  eredion  of 

two  Aflurance  Companies,  which  Were  incorporated  by  roy* 

al  cliarter  in  the  year  1720;  for  the  legiflature  had  taken 

care 
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«are  that  thofe  corpovadom  (bould  hire  fufficient  fvids  t»   CHAP. 

aafwer  ^;  dcix^uuis  tlu^t  migl^t  l^  made  upon  them,  in  the       ^^^' 

commoii  -  cqurfe  of  httQnefs.  .  But  this  additional  fecurity 

for  the  infm^foon  produced  many  dangerous  and  alarming 

O^nfequencf^S]^  w4uch»  if  thej  had  not  l^en  checked,  would 

hawe  proved  very  detrimental  to  the  trade  of  thi^  country* 

For  in(U^  of  ^nfinii^  the  bufinef$  of  infurances  to  real 

fiika^  and  considering  them  merely  a^  an  indemnity  to  the 

fair  dealer  againft  any  lofs,  which  he  might  fuftain  in  the 

courfe  of  a  trading  voyage,  which,  as  we  have  feen,  was  the 

original  defign  of  them ;  ths^t  praclice»  which  only  p.revai];ed 

fince  the  revolution,  of  infi^ng  ideal  Tiflcs*  under  the  names 

of  interefi  <nr  90  inUrefi^  or  luiihaut,  further  proof  af  inUrefi  than 

the  policy^  fr  wUhout  benefit  offalvage  to  the  undervfriters^  was 

increafing  tQ  am  alarming  degree,  and  hy  fuch  rapid  ftrides 

|i8  to  threaten,  the  (peedy  aaQ,ihilation  of  that  lucrative  and 

mod  bteefic^ail  branch  of  trade*    Alt  thefe  various  kinds  of 

iftfuranee  jii^ft  enumerated,  (and  many  others',  v^hich  the  in<^ 

l^nuity  of.  .bad  men  fo^nd  no  difficulty  in  deyiiing,)  having 

no  reference  whatever  10  aQual  trade  ox  commerce,  were 

very  julUy  C€|nfidered  as  mere  gaming  or  wager-policies  \ 

axid  therefore  the  legiilature  thought  it  neceffary  to  give 

^em  an  efie&ual  check,  and,  by  pofitive  rules,  to  fix  and  a£i 

pertain  what  property  or  in^ereft  ^  merchant  iho^  be  per<* 

mit^e^d  t9  infurc^ 

Accordingly  an  aft  of  parliament  paflfcd,  in  the  19th  year 
of  therrtgn  of  king  George  II,  entitled  "  an  z6i  to  regulate 
^*  infurance  on  fhips  belonging  to,  the  fubjcfts  of  'G?eat 
^  Britiaifty  and  on,  merchandizes  or  cffefts  laden  thereon.'* 
As  this  aft  is  the  n\oft  importa^it  and  mod  extenHve  in  the 
whole  code  of  flatntc  law,  with  regard  to  infurances,  I  fhall 
now  cite  as  much  of  it  a,t  length,  as  relates  to  the  prefent 
chapter,  and  afterwards  the  other  claufes  of  it  under  thofi; 
treads,  to  whiqhi  they  more  imm,e4i2i.tely  apply. 

The  caufbs,  which  co-operated  to  induce  the  legiflative  x9Gc9.a.e.37  . 
body  to^p^fe  fuch  an  aft,  are  fully  (lated^  in  the  preamble. 
•*  Whereas  it  hath  been  found  by  experience,  that  the  mak- 
*'  ing  aflurances,  intereft  or  no,  interell,  or  without  further 
V  proof  of  intereft  t^n  the  pp^cy,, hath  bpei)  pr^d^^Hve  of 
V^niax^.pernicbus  pra^icq%,  wh^eby  gr^at  :n:itmbQrs  of 
^'  i^ps^  ^th,t^eir  cargoes^havQ  either  been  frauduUntly  loft    . 

,  .    •  '      -  "  and 
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CHAP,  w  anil  deftroyed,  or  taken  by  the  enemy  in  time  of  war ;  ihd 
"  fuch  affurances  have  encouraged  the  exportation  t>f  woof» 
"  and  the  earr ying  on  many  other  prohibited  and  elandefttnc 
•*  trades,  which  by  means  of  fuch  aflurances  hare  been  con* 
•*  cealcd,  and  the  parties  concerned  fecured  from  lofs,  as 
**  well  to  the  dknunitioii  of  the  public  retenue,  as  to  the 
**  great  detriment  of  fair  traders  i  and  by  introdncing  a  miC* 
**  chicvous  kind  of  gaming  or  wagering,  under  the  pretence 
^  of  afluring  the  riik  cm  diippihg,  and  fair  trade^  the  mfti*' 
*^  tution  and  laudable  defignof  making  afTuranees,  hath  been 
*^  perverted  $  and  that  which  was  intended  for  the  encourw 
*^  agement  of  trade  and  navigation,  has,  in  many  inftanccs^ 
"  become  hurtful  of,  and  deltruftive  to  the  famc^** 

So^  Ik  ^^  For  remedy  whereof  be  it  enstBt^df  that  no  afiumoc^ 

^  or  afiurances  fliall  be  made  .by  any  perfon  or  perCona^ 
*'  bodies  corporate  or  politic,  on  aDyihipor  fliips  belonging 
^^  to  his  majefty>  or  any  of  his  fubje£ls,  or- on  any  goods^ 
^'  merchandizes. or  cSc&s^  laden  or  to  be  kden  onboard  of 
^'  any  fuch  (hip  or  Ihips,  intireft  or  no  intere/l^  arfolthoutfarm 
•*  ther  proof  of  mttrefl  than  the  policy^  or  by  way  ofgatning^  or 
^^  wagirirtgf  or  without  hfnefii  rf  falvage  to  the  affunr  ;   and 

*^  that  every  fuch  infurance  (hall  be  null  and  void  to  all  ixH 
•'  tenti  and  purpoXea*'* 


Scvlt,  ^  **  Provided  always,  that  affiirance  on  private  fliips  of  war, 

*^  igtted  out  by  any  of  hia  majefty's  fubjeds  ibiely  to  cmiasc 
^'  againft  his  majeft/s  .enemies,  may, be  made  by  or  for  tk% 
f^  owners  thereof,  intereft  or  no  intereft,  free  of  average  and 
*^  without. benefit  of  falvage  to  the  infurer  *,  any  thing  hero- 
•*  in  .contained  to  the  contrary  thereof  in  any  wife  notwith^ 
*'  ftapding.'* 


Sect  >  "•  Provided  alfo,  that  any  merchandizes  or  efie£ks  from 

•'  any  ports  or  places  in  Europe  or  America^  in  the  poffeffioa 
^*  of  the  crowns  of  Spain  or  Tortugat^  may  be  afliired  in  fuch 
**  way  aud  manner,  as  if  thi3  aft  had  not  been  niade.** 

Sea  4,  The  fourtH  feftion  relates  to  rcrinfurances,  whic*h  will  be 

•  the  fubjeft  of  the  following  chapte'r. 

Seek.  J.  "  And  be  if  cnaftcd,  that  all  and  every  fiim  and  fums-  of 

**  money  to  be  lent  on  bottomry,  or  Ttrejpondentia^  upon  any 
"  fliip  or  fliips  belonging  to  any  of  his  majefty'i'  fubje&s, 

*«  bound 
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"  bound  t<y  oir  from  the  Ea/I  Indies ^  (hall  be  lent  only  on  the    C  H  A  P. 

"  fliip,  or  on  the  merchandize  or  effcfts,  ladcn>  or  to  be        ^^- 

**  laden^  on  board  of  fuch  fliip,  and  fliall  be  fo  expreffcd  in 

"  the  condition  of  the  faid  bond.:  and  the  benefit  of  falvage 

"  fhall  be  allowed  to  the  lender,  his  agents  or  afligns,  'wko 

•*  cihfiejball  have  a  right tQ make  njfiirance  on  the  money falent :  and 

•*  iio  boriowcr  of  money  on  bottomry  or  refpondeniiay  as  afore- 

"  faid,  fliall  recover  more  on  any  aflurance  than  the  value  of 

**  his  intcreft  in  the  (hip,  dr  in  the  merchandizes  or  efiefts, 

"  laden  on  board  of  fuch  fliip,  cxclufive  of  the  money  fo 

'*  borrowed ;  and  in  cafe  it  (hall  appear,  that  the  value  of  his 

'^  ihace  in  the  (hip,  or  in  the  merchandizes  or  e(Fe£ls  laden 

**  on  board,  dotK  not  amount  to  the  full  fum  or  fums  he  hath 

**  1x>rrowed  as  aforefaid,  fuch  borrower  (hall  be  refpon(ible 

**  to  the  lender  for  fo  much  of  the  money  borrowed,  as  he 

^'  hath  not  laid  out  on  the  (hip  or  merchandize  laden  thereon^ 

*'  with  lawful  intereft  for  the  fame,  together  with  the  afliir- 

*'  ance,  and  ^  other  charges  thereon,  in  the  proportion  tlie 

'*  -money  not  laid  out,  (hall  bear  to  the  whole  money  lent, 

^'  QOtwi^ftanding  the  (hip  and  merchandizes  be  totally  loft." 

Upon  this  laft  feAion,  of  which  we  fliall  treat  more  fully 
|n  the  chapter  on  Bottomry,  it  may  be  fufficient  in  this  place 
to  obferve,  that  none  but  the  lender  (hall  have  a  right  to  make 
infurance  on  the  money  lent.     It  is  alfo  to  be  remarked,  that 
this  regulation  of  infurance  on  bottomry  or  refpomL^fkt  inte* 
reft,  extends  only  to  Ea/t  India  (liips :  and  therefore,  an  ih- 
furance  cjf  a  rrfpondaitia  intereft  upon  any  other  (hips  may  be 
rnide  ill  the  fame  manner  as  they  uf^l  to  be  before  this  ad. 
]t  has  alio  been  decided  tj^pon  this,  claufe  of  the  ad,  that  it 
ne^tf  RieiAt  or  intei^ded  to  make  any  alteration  m  the  man- 
ner of  inft;rances :  ami  it  wivs  decUred  by  the  whole  court  in   ' 
tht  cafe  of  Gkyer  v.  ^Awifr,  which  was  fuHy  reported  n^  a  Glover  rJMack, 
former  chapter,  to  be  the  eftabliflied  law  and  ufage  of  Jner-  ^1^"'^'^^^^^^^ 
ehants,  that  refpondentia  and  bottomry  muli  be  mentioned  and  p-  iQ. 
fix^ified  ^  the  policy  oi  infurance. 

Sy  the  firft:  icAipn  of  the  ad  it  ia  clear  that  at  this  day  all 
{nRi^ances  made  cofivrary  to  it  are  ^bfolutely  void  and  of  no 
ttk€t  \  which,  as  hM^aWeady  bec!^  (hewn,  was  al(b  the  cafe 
\^  the  anoeat  h^w  oithifr  co^n^y^    k  ma^  now  be  material 

"   *  .  to 


26i  OF    WAGE&-PaLICIES. 

CHAP.  %o  confidcr  firft^  wikat  cafe&havc,  by  tkc  conftnuflioo  put  bjr 
the  lenrned  judges  i^K>n  this  ftatute,  been  held  not  to  fall  with- 
in its  defcription :  and  fecondly,  thoib  which  do,  and  in  which 
the  policies  have  confequently  been  holdea  to  be  void.* 

It  waa  formerly  a  matter  of  doubt,  whether  the  a£t  wa» 
meant  to  extend  to  infurances  of  foreign  property,  and  on 
foreign  ihips.  The  better  opinion,  however,  was,  that  it  did 
not ;  for  it  was  clear,  that  fuch  i,nfurance»  did  not  fall  within 
the  words  of  the  ftatute  ^  and  from  an  attentive  confidera^ 
tion  of  the  preamble,  they  do  not  feem  to  come  under  the 
defcription  of  the  mifchiefs,  againft  which  it  was  the  intei^ 
tion  of  the  legiflature  to  provide*  But  thefe  doubts  are  eo- 
tirely  at  an  end  by  feveral  deciGons  of  the  courts ;  and  paiw 
ticularly  by  a  very  modem  cafe,  in  which  it  wasexprefsly  dc^ 
clarcd  by  the  court,  (and  the  reafon  for  it  dated)  that  the 
a^  was  not  defigned  to  extend  to  foreign  ihips. 

ThciiuflfiB  V.  The  cafe  was  this :  the  policy  was  on  goodSf,  on  boafei 
SwiN  30*.  ^^^^^  frencb  veffels,  from  Si.  Domingo  to  Bourdeaux.  The 
material  part  oTit,  as  to  this  cafe,  was  in  the  following  words: 
^*  On  all  goods  loaden  or  to  be  loaden  on  board  the  (hip& 
^'  Li  Sdgmuxj  La  Pucdlle^  Li  FM^i^ifir^  all  or  any  of  them* 
''  The  fidd  goods  and  merchandizes,  by  agreoment  are,  and 
*'  ihali  be  valued  at «  (^i)     on  25  eaiks  of 

**  .clayed  fugar,  and  12  hogflieads  of  mufcovadoes :  thi  policy 
"  to  hi  deimed  fu^tnt  proof  of  intirefi^  in  cafe  of  kfsP  The 
firft  count  in  the  declaration  ftated,  that  goods  to  a  great 
amount,  being  the  property  of  certain  foreignersi  had  b<ao 
iliipped  on  hoard  Le  Soigneux^  and  that  fhe  had  been  loft. 
The  fecond  averred,  that  the  goods  were  (hipped, «w.bpai4 
the  three fbipSi  orfomeer  one  ofibeniy  to  the^  aio^iount  vf  the  (um 
."  infuTcd  \  and  that  twg  pf  them  had  been  ^9pture4  and  ihc 
otlwr  loftt  ^  .     . ..         .•       \^      ' 


«•  ^ 


This  cafe  eame  before  the  court  upon  amotiontoletatdft-: 
the  writ  of  inquiry,  which  had  been  executed  before  the 
iherifF,  after  a  judgtnent  by  default,  on  thmgrt^AnS.dtbaitlkfe 
juiry  had  aifefTed  the  damages  to  the  anHMiot  sA  ,i!tg^  deioild*  . 
ant^s  fubfcriptionji  without  any  proof  o^^httmo^tit  or  yaille^  - 
or :  any.  evide)ice  whatever,  exoept  thfttidfi  the  dcfoii^t'»  ,; 

bandwrityag; 

(0)  Thie  was  blank,  as  here  pri^tccl 
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bandwritixig  to  the  pollcf.    In  additiofi  to  this  objedioa»  an    C  l[{  A  p, 
•ffidtvit  was  prodttoedj  tending  to  (hew^  that  in  fad  the  in-^       ^^^' 
fared  had  no  intereft.    It  iras  argued  for  the  defendant^  that 
hj  the  eaiprefs  agreement  of  the  parties»  no  other  proof  of 
intereft  but  the  policy  vns  required  %  and  this  infurance  oa  \ 

foreign  ihips  and  property  was  no.^  within  the  ftatute  prohib- 
iting fuch  policies  i  to  that  the  plaintiff  was  entitled  to  recover 
the  fum  infured  by  the  defendant,  even  if  it  cot^dbe  proved 
that  the  infured  had  no  property  on  boards  The  court  faid 
that  this  was  not  a  policy  within  the  ftatute,  foreign  ihipa 
not  having  been  included  in  that  a£ky  on  account  of  the  di£> 
ficuky  of  bringing  witneflea  from  abroad  to  prove  the  into* 
reft.  The  only  difficulty  there  could  have  been  here,  waa 
from  the  circumftance  of  there  having  been  threQ.{hips*,  but 
the  fecood- count  was  fo  framed^  as  to  is^ke  the  cafe  the 
iune  as  if  there  had  been  but  on^  By  fuflering  judgment 
to  go  by  default^  the  defendant  has  confefled  the  plaintiff's^ 
title  to  recover »  and  the  amount  was  fixed  by  t};^  ftijpulatioA 
in  the  policy* 

It  was  formerly  thoughts,  that  a  valued  pcXicf  was  a  wager-^ 
policy,  like  intereft  or  no  intereft.  But  this  idea  is  now  ex« 
pIoded»  a&  we  (hall  prefently  jQiew  by  a  folemn  decifion  of 
the  Court  of  King's  Bench.  Of  the  difference  between  open 
and  valued  and  open  policies  much  has  been  already  faid  ^  Vide  ante,  cje. 
and  the  origin  of  the  latter  was  derived  from  this  fource,  it 
being  fomecimes  troublefome  to  the  trader  to  prove  the  value 
of  his  intereft,  r.or.  to  afcertain  the  quantity  of  his  Ipik,  he 
gave  the  infurer  a  higher  premium  to  agree  to  eftimate  hi& 
intereft  at  a  precife  fum.  To  recover  upon  this  .kind  of  pol-y* 
icy,  the  infured  need  only  prove  that  he  had  an  intereft, 
without  ihewing  the  value.  If  indeed  it  app^^ecl»  or.coiii^d 
hp  made  appear,  that  the  intereft  proved  was.  marely.  a  caver   . 

to  a  wager,  in  order  to  evade  the  ftatute^  there  is  aio,4pub^      • 

1  •  "    *  .  * 

I  a  policy  would  be  v^id« 

All  this  dofirine  was  very  fully  ftated»  and  commented  jLewuT.ituc)> 
upon  by  hoHMansfiddj.in  giving  judgment  in  a  caufethen  cr.    %  Burr, 
depending  in  the  Court  of  King's  ^ench«     *'  A  vsJued  poli«  ante,  c6.  p« 
♦*  cy,"  faid  his  Lordfhipj  "  is  not  to  be  confide rediis  a  waget.^^* 
**  policy,  or  like  interifl  or  no  interefl.     If  it  were,  it  woi^W 
•'void  by  the  a£l  of  19  Gto.  II.  c.  37.     The  only  effe^  of 
**  the  valuation  is  fixing  the  amount  of  the  prime  coft  \  juft 

<*aa 
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CHAP.    <*  a«  tf  the  piitxes  had  admitted  it  at'thc  trial :  but  irt  every  ztm ' 
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gument)  and  for  every  other  purpofe>  it  muft  be  taken  that 
"  the  value  was  fixed  in  fUch  a  manner^  as  that  the  Infurect 

meant  only  to  have  an  indemnity.    If  it  be  undenraiued, 

the  mcrchs^nt  himfelf  ftands  infurcr  for  the  fUrplus.     If  it 
**  be  xnu<h  over^uedy  it  muft  be  done  with  a  bad  view ;  either 
"to  gain,  contrary  to  the  ipth  of  the  late  kingj  or  with 
**  fbme  view  tp  a  fraudulent  loft :  therefore  an  inlVircd  never  * 
*•  can  be  allowed  to  plead  in  a  court  of  juftice,  that  he  ha& 
♦'  greatly  overvalued,  or  th^^  his  intereft  was  ^  trifle  only.  ' 
•'  It  is  fettled  that  uporx  valued  policies,  the  merchant  need 
*^only  prove  fome  intereft,  to  take  it  out  of  19  Geo.  11.  be- 
"caufe  the  adverfe  party  has  admitted  the  value;  and  if 
**  more  were  required,  the  agreed  valuation  wpuld  fignify 
**  nothing.    But  if  h  (houM  come  out  in  pT:oof,  that  a  man 
**had.infUred  i;poo/.  and  had  intereft  on  board  to  Ac  value 
^  of  a  cable  only ;  there  never  has  been,  and  I  believe  there 

never  will  be  a  determination,  that  by  fuch  an  evafion  thC; 

a£k  of  parliament  may  be  defeated^  There  are  many  con<% 
*'  veniencies  from  allowing  valued  policies :  but  w^ier^  ^%j 
*'  arc  ufcd  merely  as  a  clover  to  a  wager,  they  would,  be  con*? 
''^fidered  as  an  evafion^  The  tSk6t  of  the  valuation  is  onlj 
**  fixing  conchifively  the  {irime  coft.     If  it  be  an  open  poli^ 

cy,  the  prime  coft  muft  be  proved :  in  a  valued  policy  it  ia 

agreed.**  For  thefe  reafons  Lord  Mansfield  held,  that>^ 
valued  policy  fcj  not  void  by  the  ftatute  of  the  19  Geo^  11. 

The  paftage  juft  quoted  at  length  was,  in  a  fubfequent  cafl^ 
referred  to  m  the  judgment  of  the  court ;  and  the  do{lri9^ 
there  advanced'  yras  adopted  and  confirmed*. 

Grant  r.  Par*        It  Was  an  aflion  on  a  poUcy  of  infurance  on  the  fliip  frtnf^ 

kinfon,  Micha^  idence^  at  and  from  Surinam^  or  whatfocver  other  ports  in 

3.  in  B.  R.         the  We/I  India  at  which  the  ftiip  might  load,  to  ^/etec»     At 

the  trial  before  Lord  Mansfield^  at  the  frttmgs  after  Trinity 

Term  178X,  the  principal  queftion  on  the  merits  was,  wheth^ 

'""•  er  the  plaintiff  had  an  infurable  intereft.     It  was  ^n  infor- 

'  .      '      ance  on  the  profits  expelled  to  arifc  on  a  cargo  of  molafiea, 

belonging  to  the  plaintifl[^  who  had  a  contraft  with  govern- 

irieiit  to  fupply  the  army  with  fprucc  beer.     Lord  Mansfield 

thought  it  an  infurable  intereft.    But  the  part  of  the  cafe^ 

. ..  Which  <;alls  for  our  attention  at  prefentj  vsts  a  claufe  declare 


it 

it 
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ing,  **  that  in  cafq  of  lofs,  it  was  agreed  that  the  profits  (heolj  C  H  A  P»' 

"  be  valued  at  i  ooo  A  without  any  other  voucher  thaa  the  pol-  .    ^^Y'   > 
"  icy."    Thi«,  it  was  infifted,  rendered  the  policy  void,  as  well  "^ 

within  the  letter,  as  within  the  fpirit  of  the  19  Gcq.U^  r.  37. 

Lord  Mansfisldj  at  the  trial,  inclined  to  think  that  the  con^ 
tra£l  was  a  fair  one ;  but  ftill  he  could  not  get  over  the  olv.  '" 

je£lion,  the  inftrument  being  void  on  the  face  of  it.  Hia 
Lordfliip,  however,  faved  the  point  for  the  opinion  of  the 
court,  a  verdift  being  entered  for  the  piaintiffj  fub]e£l  to  that 
reference. 

In  Michaelmas  Term  following,  the  matter  came  on  to  bo 
heard ;  when,  after  ful]  argument  at  the  bar^ 

Lord  Mansfield^  C.  J.  faid  :  *^  I  have,  fince  the  fittings  at' 
'*  Guildhall^  on  further  coniider^tioni  changed  my  opinion.  I 
^*  then  thought  the  present  policy  within  the  z(X  of  pariift» 
'*  ment  :  I  now  think  otherwife.  On  the  eonftru&ion  «C 
^^  the  a£t,  it  has  uniformly  been  held,  that  a  valued  policy. 
**  is  not  void.  It  is  incumbent  on  the  plaintiff  td  prove  foixie 
*•  intereft  j  but  it  is  not  neeeflary  to  go  into  the  whole  value* 
'^  In  the  cafe  of  Lews  v.  Rueher^  diis  dodrine  was  much  - . 
**  confidcred.**— [Here  his  Lordfcip  read  the  words  tke^Af 
reported,  and  then  he  proceeds  thus}  *^  This  infurance  is  on 
**  the  profits  of  a  cargo,  belonging  to  a  man,  having  a  eon* 
^  tra£l  to  fupply  the  army,  and  if  it  arrive,  the  profits  ara 
pretty  certain.  ,  The  meaning  of  the  policy  is  not  to  evade 
the  zSt  of  parliament,  but  to  avoid  the  difficulty  of  g(Mng 
^'  into  an  exa£^  account  of  the  quastum.  I  eannot  diftin^ 
^^  guifh  it  from  a  valued  {Policy  \  and  there  is  no  pretence 
•*  for  faying  it  is  a  w^geH?ig  one.**  The  other  judges  coiv* 
eurred }   and  thcpofiea  was  given  to  the  plaintiff,  {a  ) 

In  another  cafe  alfo  it  appe4red,  th^t  ;u>  infuranCj^  .i}ia4  l^a  C^i*  « 
been  made  upon  any  of  the  p4cket  boat^.  that  ihould  fail  1*55'***''' 
from  Ljfoon  to  Falmoitiby  or  fuch  other  port  in  England  as 
his  majefty  (hould  direft,  fdr  one  year  from  Oibhtr  «  763/ to 
OSober  1764,  upon  any  kinds  of  good§  and  merchandizes, 
whatfocver.  And  it  yras  agreed,  tf&t  the  goods  and  metthan* 
Aiz^sjbauld  be  valued  <i/  ihe-fum  tnjnred  OA  fuch  packet-b<^s 

(m)  In  4  very  )atc  cafe  vfhw  the  intueft  vTas  declared  by  the  policy  c»  FUfllv.  l^MiN 

be  **  dM  the  commfj/ions  nf  the  plaintiff  as  cwjignce  of  the  car^^yoiuei  Mi  ISOOL**  fwiw*  SktUlg^ 
Lord  KenyoM  txprtlTtd  a  very  ftroDg  opinion,  Aat  thU  waa  a  goodinfurable  J^***  HiUfv 
inicrcfti  but  the  mat  ur  being  compromifcd,  it  did  not  <QPC  to  any  dccUioa.  ^^IShtU     ^ 
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C  H  A  F^.  Wtitut  fofrtiir  proof  ef  inUr^fi  than  the  policy  ^^  and  to  make 
^^^ Yl  I  return  of  premium  fop  want  of  intereft  being  on  bullion  oi^ 
goods.  The  infured  had  an  iatereft  in  bullion  on.  board  tho^ 
Hamper  packet,  being  one  of  t)ie  king^s  packets  between  Lifi 
ton  and  Falmouth :  and  it  was  totally  loft  within  the  timci 
Bientioned  in  ^he  policy.. 

Viae  ast^pi,  Thia  Cafe  has  already  been  quoted  for  another-  purpofe  :;• 
\\%,  \(i^        but  on  thi^  poiAt^  the  court  held,  that  this  was  a  policy  of  a 

peculiar  fort  \  a^  was  an  exception  out  of  the  ftatute  of  19^ 
'  Geo.  U.  c.  3^,.      It  is  a  mi:;€d  policy  \  partly  a  wager-policy, 

partly  an  open  one  :  and  it  is  a  valuect  policy,  and  fairly  {b. 

without  fraud  or  mifrcprefentation.    Therefore  the  lofs  hay^ 

^g  happencdj^  t.he  infurod  is  entitled  as  for  a  totatlofs* 

*  It  hks  alfo  been  folemnly  fettled,  that  upon  a  joint  cap-^ 

ture-  by  the  army  and  navy,  the  officers  and  crews  of  the- 

fiiips,  before  condemnation,  have  an  infurable  intereft,  by.' 

*   virtue  of  the  prize  2^y  which  ufually  pafics  at  the  com^ 

^pi^ncement  of  a  wan. 

*  •  * 

H^^bn  B  R.      This.wae^.fo  held  iti-  as^  T^CAoxh  upoa  a  pplicy  of  infurancc. 

lUit  aiOeaj.  oTKthe  ih^.  j^.  Domingo^  ^t  and  from  Omoa  to  London  ;  upon^ 
whieh  -a  cafe- was  referred  for  the  opinion  of  the  court.. 
'X^h^  fa^s  of  the  cafe  were  thefe :  Captain  LuUrell^  com* 
maiadtng  ftve  of  his  majefty's  fl^ips,  and  Captain  Dalrymple^ 
comoMinding  a-party  of  the  land  forces,  captured  two  Span^. 
tfh  regifter  ftips,  lying,  under  the  proteflipn  of  Fort  Q^noa  z 
that  the  (hip  £/•  i)omingo  (on  which  the  kifurance  was  made^ 
was  one  of  the  prizes^  and  was  coming  .home  lad^  witlv 
the  p^c^rty  tjhen  captured  i  upon  which  (hip  the  defiendant 
underwrote  50^/. :  and  that  the  (hip  was  loft  by  perils  of 
the  fca.  The*  queftipn  was,  whether,  by  virtue  of  the  prize 
zGt  of  the  ig  Ceo.  III.  r.  67.  the  officers  and  crew  of  the 
•  «•*'  ^  **  Asps  tottder  Captan  Luitrell  had  fuch  an  inliirablc  intereft  in^ 
* '  _    .  the  St.  I)mhg9,  as  to  entitle  them  to  recover  ? 

:Lpgd  ^an^d^'^^  There  ^re  two  ^eftions  in  this  caufe^ 
tfL  .Wj^ether  th&  fea  o(&cer&  had  an  infurable  intereft  I 
Ti^is-wiM  depend  on  the  prize  a&  and  proclamation.  ad)y« 
\iJlMrther'  pofleffion  would  entitle  them  to  infi^re,  upon  the 
V^re  C9ntiagency  of  a  future  grant  from  the  crown  \  As  xx% 
the  firft,  cpnlider  the  a£l  of  parliament,  which  gives  to  all' 
'^'<^^'  ,  thepcopic  on  board,  that  is,  to  the  flag  officers,  cotnmand- 
^s^  aiid  other  oncers  \  to  tlie  fcamen,  mariucs»  ^nd  foldieni 


»«*i 


tti  board  every  fliip  and  vcflcl  of  war,  the  fole  intcrcft  and  CHAP. 
property  of  and  in  all  and  tuiitj  Aip  and  Yeflei^  goods,  and  -.^  ,^^^'  j 
merchandizes,  which  they  (hall  take  during  the  war,  after  ^ 

condemnation.  Does  the  a£l  fay,  that  the  feamen  onl^ 
(hall  take  ?  does  it  leave  a  joint  capture  by  the  army  and  na^ 
Vy  undefined  i  Certainly  n6t.  Suppofe,  for  inftance,  a  cafe 
which  I  remember  to  have  happened  :  a  Dtad  and  Englt/h 
fleet  combined  captured  fome  (hips  ;  the  Englijh  failors 
could  not  take  (blely ;  nor  tould  the  a£l  mean  that  they 
ihould  have  nothing,  in  the  cafe  in  <]^e(\ion,  fuppofe  Cap^ 
tain  Dnlrymple  bad  given  no  afliftance,  is  there  any  doubt  ' 
that  Captain  LuttrtU  would  have  taken  the  xvhole  ?  The  only 
diffinrence  is,  that  now  he  has  not  the  merit  of  a  fole  cap- 
ture- The  word  ^*foUiers^  in  the  proclamation,  means  fol* 
diers  On  board  the  ihip.  Thus  it  Hands  on  the  a£i  and  ^roc^ 
lamation.  But  fuppofing  that  doubtful^  as  far  back  as  queerl 
Anni%  time  down  to  the  prefent^  wherever  a  capture  hat 
)>een  made  by  a  king's  (hip  or  a  privateer,  the  crown  has  al*  . 
ways  given  a  grant  of  it  after  condemnation.  There  is  no 
inftance  to  the  contrary.  Have  not  then  the  infured  fuch 
«n  intereft  in  the  (hip  coming  home^  as  to  entitle  them  to  an 
indemnity  ?  Suppofe  a  man  is  made  agent  of  prizes  $  ht 
has  not  the  poiTeffion  of  the  property,  and  yet  he  has  (tich 
an  intereft  in  any  (hip  coming  home,  that  he  may  infure* 
Here  the  infured  have  the  poiTeffion,  and  a  certain  expe^a^ 
tion  of  receiving  the  property  captured  for  their  own  tmsH^ 
Ument  from  the  crown.'* 

Judgment  for  the  plaintifil 

in  the  conftfu£lion  of  the  a^  it  has  been  holdext,  that  all 
tnfurances  made  by  perfons  having  no  intereft  in  the  event 
about  which  they  infure,  or  without  reference  to  any  prop* 
«rty  on  board,  are  merely  wagers,  deftru£live  of  the  tru€ 
ends  for  which  this  contract  was-  introduced  into  the  mer*< 
Entile  world  \  and  therefore  are  to  be  confidered  as  ab(b* 
lutely  null  and  void. 

.t^pon  a  motion  for  a  new  trial.  Lord  Man^ldy  who  had  Kent  t.  Bird, 
tried  the  caufe,  made  the  following  report :  This  was  an  ^^^^'  ■^^^' 
lAion  brought  by  the  plaintiff,  who  was  a  furgeon  on  board 
)an  Eafl  Indianum^  againft  the  defendant,  a  paifenger  in  the 
fame  ftip,  to  recQvera  fum  of  loooA  upon  a  fpecial  agree* 
9ient|  bearing  date  the  1 8th  of  July  1774  *  by  which,  after 

reciting! 
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CHAP,  reciting,  that  '*  whereas  the  plaintifF  had  agreed  to  pay  to 
^^Yl  I    **  the  defendant  the  fum  of  aoA  ftcrling  at  the  next  port  the 
**  fhip  fiiould  arrive  at,  it  wae  whnefled  that  he  the  defend* 
'^  ant)  in  confideration  thereof,  did  undertake  that  the  faid 
*'  &ip  (hould  fare  her  paflage  to  China  that  feafon  \  and  in' 
*'  cafe  (he  did  not,  that  then  he  would  pay  to  the  phintifF 
^  the  fum  of  looo  A  at  the  end  of  one  month  after  the  arri» 
"  val  of  the  faid  fhip  in  the  river  Thames*'      At  the  trial  it 
appeared,  that  the  plaintiff  duly  paid  the  amount  of  the  20  A 
to  the  defendant  at  the  next  port,  in  pagodas :  that  the  vef* 
fel  being  delayed  below  the  Cape  and  Madras  in  confequence 
of  a  mifcalculation  of  five  days  in  the  reckoning,  aifd  the 
monfoons  fetting  in  earlier  than  ufual,  (he  lod  her  paffage. 
That  the  plaintiff  had^m^  goods  on  board,  which  were  liable 
to  fuffer  by  the  loffi  of  the  feafon  \  and  that  whild  it  was 
(till  doubtful  whether  the  fhip  would  or  would  not  fare  her 
paflage,  the  captain  had  applied  to  each  of  the  parties,  to 
perfuade  them  to  refcind  the  agreement  \  reprefenting  that 
the  fum  to  be  paid  in  either  event  would  be  more  than  the 
lofer  could  afford*    That  the  plaintiff  was  willing  to  have 
cancelled  the  agreement  \  but  the  defendant  pofitively  refu* 
{ed.     The  jury  found  a  verdi£t  for  the  plaintiff,  damages 
ySo/.  but  I  gave  the  defendant  leave  to  move  for  a  new  trib- 
al upon  the  queftion,  whether  this  were  not  an  agreement 
within  the  ftatute  19  Geo,  IL  c.  37.  and  therefore  void. 

After  this  cafe  had  been  fully  argued  at  the  bar, 

Lord  MansfUId  faid  :  '*  A  policy  of  infurance  is,  in  the 
nature  of  it,  a  contraj^  of  indemnity,  and  of  great  benefit 
to  trade.  But  the  ufc  of  it  was  perverted  by  its  being  turn- 
ed into  a  wager.  To  remedy  this  evil,  the  ftatute  of  the  19 
Gm.  II.  r.  37.  was  made  :  which^  after  enumerating  in  the 
preamble  the  various  frauds  and  pernicious  pradices  intn>* 
duced  by  the  perverfion  i»f  this  fpecies  of  contra£^ ;  and 
amongft  others,  that  of  gaming  or  ws^^ering  under  pretence 
of  infuring  veffels,  £sV.  proceeds,  under  general  wotds,  to 
prohibit  all  contraAs  of  infurance  by  way  of  gaming  or  9im7- 
gmng.  Here,  the  plamtiff  gives  fo  much  to  the  defendant 
in  confideration  that  the  ihtp  (faould  fave  her  paffage  to  CU* 
na  i  and  tf*not,  then,  upon  her  returning  fafe  to  England^  he 
k  to  receive  1000/.  If  the  firft  of  thefe  events  bappenedt 
the  defendant  won ;  but  he  could  not  lofe^  unlefs  both  hap- 
pened* 
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ftened.    U  not  this  gaming  ?  U  not  this  wagering  ?   If  thid    CHAP, 
.were  allowed,  all  wagering  policies  would  be  turned  into    ^J^^^j 
this  form,  and  the  ad  would  be  entirely  defeated^    If  there       / 
is  no  intereft:  in  the  cafe»  it  i$  gaming  and  wagering.    There* 
fore  there  muft  be  a- new  trxaL 

From  this  cafe  we  find,  that  the  principle  Hated  by  Lord 
Mansfield  in  Lewis  v.  Rw^ket  is  confirmed :  namely,  that 
where  a  man  infures  2000/.  and  it  turns  out  in  proof  that  he 
has  an  intered  to  the  value  of  a  cable  only,  fuch  an  intereft 
will  never  be  allowed  to  operate  fo  as  to  etade  the  (tatute. 
For  tin  this  cafe,  it, appeared  in  evidence,  that  the  plaintiiFhad 
/ome  goods  on  board  y  but  that  was  held  not  to  be  an  intereft 
fttfficient  to  juftify  an  infurance  fo  evidently  contrary  to  the 
a£l  of  parliament*  ^ 

Indeed  wherever  the  court  can  fee  upon  the  face  of  thr 
jpolicy»  tliat  it  is  merely  a.contra£l  of  gaming,  where  indent;- 
niiiy  is  not  the  obje£l  in  view^  they  are  bound  to  declare  fuch 
policy  void. 

The  plaintiffs  had  lent  to  Laivfin^  captain  of  the  Lord  HqIp  l^^^  *nd  «n- 
land  £<f/f  Indiamatti  2d>Qoo/.  for  which  he  had  given  them  a  ^j^^  |^. 
cotnmon  bond,  in  the  penal  fum  of  52,000/.  While  he  was  45 z- 
with  his  (hip  at  Cbina^  the  plaintiffs  got  a  policy  of  infurance 
underwritten  by  the  defendant  and  others,  which  was  in  the 
following  terms :  "  at  and  from  China  to  London,  beginning 
'*  the  adventure  upon  the  goods  from  the  loading  thereof  on 
^*  board  the  faid  (hip  jat  Canton^  in  China,  &c.  and  upon  the 
^^pddjbip  from  and  immediately  following  her  arrival  at  Can*' 
**  ton  in  China,  valued  at  26,060/.  being  the  anaount  of  cap* 
**  tain  Patrick  Lawfori%  common  bond,  payable  to  the  partiesi 
as  fliall  be  defcribed  atthe  back  of  this  policy ;  and  it  beats 
;date  the  i6th  day  of  December  1775  ;  and  in  cafe  of  lofs^ 
V  no  otb^ proof  of  intertfi  ta  be  required  than  the  exhibition  of  the 
^^fmd  bond :  warranted  free  from«v^age,  and  without  bencr* 
**  fit  of  falvage  to  the  infurer/' 

At.  ^e. head  of  the  fiibfcription  was  written,  "  On  a  bond 
ae  ahivf  enprejfed^  Captain  XimyS».  failed  from  CHnm,  and 
Mdved  fafe  with  his  privilege  (as  it  is  calkd}  pr  adveotttrefl  ia 

London^ 
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c  H  A  &.  LcnAftt  oh  tkc  ift  of  Jufy  ^777,  none  of  the  vrtnts  intnrti 
^^Y;  ^  againft  having  happened.  Hie  feccipt  of  the  premiuni  was 
acknowledged  on  the  back  of  th6  policy.  This  cafe  came 
before  the  court  upon  an  a£lion  for  a  return  of  premium)  on 
the  ground  that,  the  policy  being  without  intereft,  the  con- 
trail was  void.  This  cafe,  as  far  as  it  Prelates  to  the  quet 
tion  of  retuth  of  premium,  will  be  confidered  in  a  future 
chapter  i  but  in  the  courfe  of  the  dtfcuflioni  it  became  necef* 
fary  to  determine,  whether  the  policy,  juft  recited,  was  good 
Within  Ac  ftatutCi  At  the  trial  which  came  to  at  the  fit- 
tings after  Trinify  term,  1780,  the  Chief  Jufttee  was  of  opin* 
ion,  that  this  was  a  gaming  policy  prohibited  by  the  illitate 
vi  19  Gf^.  II.  A  37.  and  a  verdift  Was  given  for  the  defend^ 
tnt«  His  brdlhip,  fabwever,  havii)g  exprefled  a  doubt  upoil 
the  propriety  of  his  opinion  on  other  points  of  the  caufe,  a 
motion  fbt  a  new  trial  was  afterwards  made,  and  all  the 
queftions  can^e  to  be  debated  before  the  court :  when  the 
majority  of  the  judges  confirmed  Lord  MansfaUt%  firft  di* 
region  upon  all  the  points.  It  as  true  Mr.  Juftice  WUks  dif- 
fered from  his  brethren  upon  that  occafion ;  the  learned  judge 
Wng  of  opinion,  upon  the  queftion  relating  to  our  prefent 
inquiry,  that  this  was  not  a  gaming  poHcy  :  that  it  did  not 
appear  to  him,  that  the  parties  had  any  idea  they  were  enter* 
ing  into. an  illegal  contraft :  that  the  whole  was  difdofed, 
and  they  ihwgbt  there  was  an  intereft  \  this  was  a  miftake  1 
but  it  is  a  new  point  of  law. 

The  three  other  judges  fiipported  their  opinions  upon  the 
following  grounds. 

Lotd  MamfiiU.-^^^  It  is  certainly  true,  in  many  inflances* 
that  firft  thoughts  are  beft.  I  am  now  very  much  inclined 
to  my  firft  opinion.  There  are  two  forts  of  policies  of  in- 
furance  ;  mercantile  and  gaming  policies.  The  firft  fort  are 
contraQs  of  indemnity,  and  of  indemnity  only  ;  and  from 
that  principle  a  great  variety  of  decifions  and  confequences 
have  followed.  The  fecond  fort  may  be  the  fame  inform  ; 
but  in  them  there  is  no  contradt  of  indemnity,  bccaufe  there 
is  no  intereft  upon  which  a  lofs  can  accrue.  They  are  mere 
{ames  of  hazard,  like  the  caft  of  a  die.  In  the  prefent  cafe, 
the  nature  of  the  infurance  is  known  to  both  parties.  The 
plainttfia  fay^  ^'  We  mean  to  game  :  but  we  give  our  reafon 

"for 


^\  for  it ;  Cajytain  Lawfin  crwes  its  ti  &nf  of.  nioife^,  tn^  ^  d* t^^'P. 

*^  wiiiM  to  be  fecure  in  cafe  he  fliould  not  be  in  a  fltuatiottJ^   ^l^^V^ 

^  pay  u$/'    It  vta^  a  hedge.    Bmt  they  had  no  iiitereft  v  foi^ 

if  thiei  fiktp  had  been  loft,  and  the  undet^iten  had  paid^  ftiil 

the  plaintift  would  have  becA'Cniattod  to  recdtcr  the  anioi^nt 

of  .the  bond  from  Lawfin.     This  then  is  a  gafxiin'g  pDticf  \ 

md  agatnft  an  ad  of  parliament/' 

Mr.  Jufticc  A/bhurJt,'i^*^  A  policjr  of  infurancc  ought  to. 
\k  a  mere  concra£i  of  indemnitji  and  nothing  more  )  but 
here  the  money  might  have  been  paid  tvrice^  which  lhew» 
deexfijrely  that  this  was  a  gaming  policy." 

Mr.  Juftice.fiM//(r.— ^'* lt.i$  very  clear  to  the  that  the plam'^ 
tiiFs  ought  not  to  recover. .  There  was  .no  fraud  on  the  part 
J^i  the  underwriter^j  not  any  miftake  in  lAMit  of  fa&.  I£ 
the  law  was  aiiftaken^  thft  rule  appiies,  that  ig$iormniia  jurit 
mn  ipteufal.  This  was  a  mere  gaming  policy  withottt  inteo* 
eft."  Agreeably  to  this  opiniouj  th^  rule  for  a  new  trial 
was  difehiMTged^ 

The  fecdnd  fe^bioii  of  the  a£i  in  qtieftion,  which  allows  of 
infur;^nee$  being  made  on  private  (liipsof  war,  iritereft  or  no 
intereftj  fecms  fufficiemly  deatj  and  requires  no  eapianatiom 

The  tiu^d  ie£kioni  t>y  which  infurances  upon  any  mer' 
ehandizes  or  effects  from  any  ports  ot  places  in  Europe  or 
Americai  in  the  pofleflion  of  the  crowns  of  Spmn  or  Portugal^ 
may  be  effedied^in  the  manner  pra£tifed  before  this  zGt  was 
^afledj  fedms  to  be  dbfcinrely  worded^     The  learned  com*  Mr.  jufliee 
inentator  Upon  the  law  of  Englanif  obferv'esr  that  the  rcafon  BlacWtoiic, 
of  this  t>tovifo  is  fufficiehtly  obvious.-    Notwithftsmding  this  ^  ^         ^ 
^utliority,  iri  order  to  comprehend  the  meaning' of  thelegifla* 
ture,  we  xiiuft  obferve^that  the  trade  from  Spmn  zni  Parti/gat  . 
to  their  refpefiive  colonies  and  eftablifhment^  in  South  Aftur* 
icdy  and  the  returns  thereof,  can  only  be  carried  on  by  thett 
Own  fabje£ls  i  and  all  othet  perfons  are  prohibited  from  thaEt 
trade  by  pxTiitive  itgulationrs  of  thefe  refpef^iVe  States.    The 
confecjuence  of  fuch  a  prohibition  is,  that  all  the  goods  aind 
merchandizes  which  the  fubje&a  of  this  and  other  countries 
export  from  Spain  and  Portugal^  muft  be  in  the  names  of 
Spani/h  fubje£ks.    So  that  it  was  abfolutely  necefFary  to  make 
this  exception  (for  no  otlier  proof  but  the  policy  itfelf  can 
be  brought)  olherwlfc  all  iufu'rances  upon  that  branch  of 
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9'^  ^  P'  tfadd^joiuft  have  been  toftirely.voidi  The  words,  however^ 
kjfi^  to  allow, a  greater  latitude  than  was  meant  by  the 
l(3g;iilatui:e  in  making, fuch  a  provifiony  for  by  adrertin^ 
t^cxdj  to  the  yrordsy  infaiandeslfDom  any:  ports  or  places^in 
liurope  or  Amtrha^  belolEigttkg'  to  Spain  and  Portiijutd,  to  Eng-^ 
ifftd  Qt  other:{iKorts  oi  Burope  iaay  be  mad^,  asif.thift.a(fl  had 
never  pafTcd.  Whereas  b^  a.ttending  to  the  pcohibition  of 
trade  juit  mentioned  to  any  but  the  fubje^ls  oi  Spain  and 
P^ftugul^  as  the  comineYee  between  thefe  cMc^fie^  and  the 
parent  coui)nrtede;rii  onlybe  tanied  on  by  ftiisjefts,  if  is 
cvrdotttthat  the  kgiflature  intended  rather  to  have^fautf,  eW 
iufurances  on  goods  ffom. ports  belonging  4o  Spam  andP^- 
tugal  in  Europe  to  any  ports  in  America  belonging  to  thofe 
courts  $  anki-.from  fuch  pott9  ill  America  id  fuch  ports  or 
phces  ill  Eunpe,  (ballbe  vdKd  and  effedua^  contrads^  than 
to  authorize  infurances  froixrfhe  dominions  6f  ^/^  amf 
Pcrffdgai  in  Emrgpe  or  Anuridf  to  whatibeter  pkee  in  the 
world  the  (hip,  m  w]^iqh  thefe  goodi  are  to  be  carried/  ma/ 
happeii'-tf>:be.4eftfQe(|^  The  wprda,  howcTer,  certainly  ad- 
.  mit  of  that  broad  conftru^ion  f  for  the  place  of  dellinataorf 
is  not  afcertainedV 

Upon  this  fedion  of  the  zOt^  it  may  bet>6ferved|  tha<  ihi 
eqovtabie  eonftrociion  of  fuch  contrads  of  infurance  as  are 
prote£led  by  it,  feems  to  be,  that  they  may  be  made  without 
intciefti  notwidiftanding  the  eafe  of  Gftdiard  v.Oarrett^  above 
V.Mte,^  260.  cited :  (ince  iif  fuch  inftances  it  is  inipoflible  for  the  perfotf 
infured  tcr  bringp'aRy  certain  proof  of  intereik  on  board. 

Hitherto  we  have  ^keiT  merely  of  that  part  of  this  very' 
lalutary  a£l  which  Tcquires,  that  e\'ery  perfon  making  fuch  af 
6oiiCra£l,  ihoUld  have  an  intereft  in  that  which  is  tlie  obje£}f 
of  the  infurance.  Another  part  of  it  ftill  claims  our  acten*^ 
^on,  that  which  prohibits  re-afluranges.  What  a  re^afTuranct^ 
is ;  in  what  cafes  it  is  prohibited ;  and  when  it  is  allowable^ 
wiU'  forn^  the  (ubje^  of  the  following  chapter. 
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Of  Re*Affurancie,  and  Double  Infurance. 


E-ASSUft  ANGE,  as  underftood  by  tht  ]2lw  of   C  H  A  P. 
Enghrftdy  may  be  faid  to  be  a  coiitra£l,  i^hixrh  tht  f  f  ft  ' 


infurcr  enters  into,  in  order  to  relieve  himfelf '  from  thofc 
riiks  whiA  he  has  incautioufly  undertaken,  by  throwing  them 
il^n  other  underwriters,  wli#  are  called  rc-afTurers-     This 
fpccics  of  contrad  has  obtained  a  place  in  moft  of  the  com- 
mercial fyftems  of  the  trading  powers  of  Europe;  and  it  is 
allowed  by  them  at  this  day  to  be  ^politic  and  legal.     The 
learned  Roccus  has  decided  expyfefsly  in  fatour  of  it  5   and 
has  cited  many  refpeftable  autliorities  in  fupport  of  his 
oipinion.     **  Aflecuratof,  port  fa<3um  affeeurationcm,  potcft  TLottXLt  At 
**  fe  affecutari  fiiccte  ab  alio  aflfecuratofe,  t\  iile  fecundus  ^^"ur.  Not 
•"  aflecuratdr  tenetut  pro  aflccuratione  fiiLla  a  primo,  et  ad 
**  folvendum  oiftne  totami  quod  primus  afTecurator  i<»lverit, 
•*  et  ifta  fecunda  iffecuratio  valet.**      By  the  ancient  hw  of 
France  ftiCh  aflu ranees  were  reckoned  valid,  and  perfe€Hy  Lc  oufdon, 
conflilent  with  equity  and  good  conftience.     The  author  of  ^-  »-^*"'-  *9* 
the  Guidon  obferre^,  that  if  it  fo  happen  'that  the  infurers, 
after  underwriting  the  poKcy,  repent  of  their  engagement, 
or  are  afraid  to  encounter  the  ri(]c,  they  aife  at  liberty  to 
re-infure ;    but  dill  they  canrtDt  prevent  the  infured  irorti' 
making  his  demand  Upon  them  in  cafe  of  lofs,  for  having, 
by  their  figriature,  promifed  indemnity,  they  cannot,  by  any 
proteftations  to  the  contrary,  difchjfrge  themfelves  from  their 
icfponfibility,  without  the  ronfent  of  the  infured.     Lenois  the 
Fourteenth,  when,  by  the  affiftanoe  6i  the  famous  Cof^rt,  he 
promulgated  thofe  ordinances,  which  will  be  a  lading  honour 
to  the  French  nation,  adopted  the  idea  that  prevailed  when 
the  Guidon  was  written  :  for  by  an  article  in  that  celebrated  Ord.  ijt^u  14. 
code  of  laws,  he  cxprefsly  declared,  "  that  it  (hould  be  laiV-  "^'  ^^^'  "'• 
*'  ful  to  the  infurers  to  make  re-aflurance  with  other  tacri' 
*'  of  thofe  efFeds  which  they  had  tJiimfelves  previoufty  in**2  Majr.  190, 
**  fured^"     It  i%  not  in  France  alone  that  this  law  prevails  ;  *^^'  *^^ 
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CHAP,   for  by  tlie  pofitive  and  ezprefs  regolationi  and  ordinances  0S 
^^^'         Komn^/berg^  Hafnhsrgh^  and  BUboa^  re-aflurances  are  allowed 
•'^'       to  be  effe£led^  and  confcqucntly  are  lawful  contra£ls« 

■  ■  ■  • 

By  the  paflage  cited  from  the  Guidon  it  might  be  obfenredt 

that  it  wa$  a  difttnguifliing  chara£ler  of  this  fpecies  of  con«r 

tTa£t,  that  notwithflaxiding  a  re-^infurancei  the  (irft  eootra£t 

1  EmeriraL      fttbfifts  as  at  firft,  without  change  or  amendments    The  re-* 

P-  **7'  infurer  is  wholly  imconnefted  with  the  original  owner  of  the 

property  infured ;  and  as  lliere  was  no  obligation  between 

them  originallyy  fo  none  is  raifed  by  the  fubfequent  z(k  of 

Pothicr,  tit      the  firft  underwriter*    The  rifles  of  the  infurer  form  the  ob*^ 

vf*!!?^*^       je£l  of  the  rc-infi»rance,  which  is  a  new  independent  con-r 

tra£l^  not  at  all  conjceming  th^.  infured  ;  who  confequentl]^ 

can  exercife  no  power  or  authority  with  refpe£{  to  it. 

Agreeably  tp.fhe  laws  of  thoie  coontries  juft  referred  to, 
and  CQnfiftenUy  with  the  opinions  of  thofe  refpe^able  writ" 
erS)  whofc  works  we  have  had  fuch  frequent  occaiion  to' 
mention,  the  law  of  Enghnd  adopted  their  regulattons,  aq^ 
^  .  .  .  ^  permitted  the  underwriters  upon  policies  to  infure  them-* 
ielves  againft  thofe  ri&a  for  which  they  had  inadi^ertentlf 
engaged  to  indemnify  the  infured  :  or  where  perhaps  they 
had  involved  themfelves  to'  a  greater  araoonfy  than  their  abil^ 
ky  would  enable  them  to  difcharge.  Although  fuch  a  con- 
trad  feems  perfedly  fait  and  reafonabib  in  itfelfi  and  might 
be  prpdu^tiyc  of  very  beneficial  conftquences  to  tboft^  con- 
cemed  in  this  important  branch  of  trade  \  yet,  like  many 
other  ufefiii  inftitutipnst  it  was  io  much  abufedj  and  tumcA 
to  purpofes  fb  pemicibus  to  a  commercisd  narion,  and  fo  de- 
ftrudtive  of  thofe  very  benefits^  it  was  originally  intended  to 
promote  and*  encoiM^ge,  that  the  legiflature  was  at  laft  oblig-r 
ed  to  interpofef  and  by  a  pofitive  law  to  cut  off  all  opportu" 
iiity  of  praAifing  thofe  frauds  in  ftttu9e>  whi«h  were  become 
tbus  glarmg  an<f  enormous^ 

29  Oca  It  Accordiogly  by  the  fourth  &Aion  of  that  ftatufe,  whic& 

G.a7«^4*        formed  the  fubjeA  of  the  preceding  chapter,  it  wasena^ted^ 

**  that  it  Ihoold  not  be  lawful  to  make  be-assurancb,  uniefs 

*'  the  aOtirer  (hpuld  be  infolvent,  become  a  bankrupt,  or  die ; 

^  id  either  o|  which  cafes^  fuch.  affurer^  his  executors,  ad« 

**  Hyip'OratoiSy 


OF    DOUBLB    INSURANCE.  ,  Vji 

^•'tainiftratorSi  or  aiEgtts,  might  aiake  rc^fliirpmce^:  tp  the  CHAP. 
"amount  before  by  blm  afTured,  provided  it  (lioaldbe  ex-  ,  '^Xl » i 
"  preffed  in  the  policy  to  be  a  re-affurance." 

Frpm  tliis  aft  it  is  apparent^  that  all  Itinds  of  re-afluranee 
6re  not  prohibited ;  but  wherever  fuch  a  contraft  tends  to 
the  advancement  of  commerce,  or  to  the  reai  benefit  of  an 
individual,  In  fut:h  a  cafe  it  fiiaU  be  permitted.  Thus  in  cafe 
of  infolvency  or  bankruptcy,  it  is  advantageous  to  the  cred- 
itors in  general,  as  urell  as  to  the  individual,  that  a  re-aiTur* 
ance  fhould  be  made :  for  by  thefc  means  the  fund  of  the 
bankrupt's  ellate  is  not  diminiAied  in  cafe  of  lofs,  and  the 
infured  has  a  better  fecurity  for  the  payment  of  the  amount 
of  his  damage,  or  ait  leafl  a  proportion  of  it.  {a)    If  the  in- 

furer 

(a)  Formeply,  if  an  onderwriter  became  a  bankrupt  after  he  Wd  (uhm 
fccibed  the  policy,  and  before  a  lofs  happencdi  the  infured  was  not  enti«- 
tled  to  a  dividend  out  of  the  baokrupt^s  eftate.  Thn  being  foood  a  beavy 
inconvenience,  and  a  dirconragcment  to  tnide»  parlUunent  was  ebUgeii  to 
interpofc,  and  to  aUer  the  law  in  this  rcfpe^  Tbc  fUtute  recited, ''  that  19  Oca  tf. 
^  merchants  and  traders  frequently^  lcn4  money  on  IxXtomry,  ot  at  re/j^on'  c«  34.  £  ^ 
*•  deittia,  and  iq  the  courft  of  their  trade,  frequently  cAufc  their  flilps  or  vcf»  • 

^  feb,  and  the  goods  and  merchandizes  loaded  thereon,  to  be  infured  ;  ami 

*  that,  where  commill^ons  of  bankruptcy  have  iffued  agafnft  the  obligor 
<*  in  fueh  bottomry  or  rtj^amftrntia  bcmd,  or  the  underwriter,  or  alTurer  iti 
^  fuch  infurance,-  before  the  Ibis  of  the  (hip  or  good*,  in  fuch  boncfor  poU 
**  i^  of  infurance  mentioned,  had  happened,  it  had  been  made  %  c{ue(bno^ 
<<  whether  the  obligee  or  obligees  in  fuch  bond,  or  the  aHUred  in  Aich  poli- 
<»<y  of  infurance,  {honid  be  let  in  to  prove  their  debts,  or  be  admitted  to. 
^  have  any  benefit  or  dividend  n^der  fuch  commifficn,  which  ini|fbt  be  a 

*  difcoura^emcnt  to  tiad&**    It  was  therefore  ena<5ked,  **  that  the  pbligee  ia 

c*  any  bottomry,  or  rtf^ondeniia  liond,  and  the  affured  in  any  poUcy  o£  infur<«  . 

<*  ance,  made  ^[iid  entered^  into,  upon  a  good  and  valuable  eonridcratipn,^ 

•*  bomafJcy  fliould  be  admitted  to  claim :  an4  after  th^  Ibfs  or  contingency  '   r 

*•  (honld  have  happened,  tp  prove  hiii,  hcXy  or  their  debt  and  demands,  in  re 

^  fpe<£l  of'  fuch  bond  or  poNcy  of  infurance,  In  Vke  m-^nnev  as  f f  the  lofs  op 

<'  contingency  had  happened  before  the  time  of  the  i  ^.ing  of  fiieh  commifec 

<*  fion  of  bankruptcy  again(l  fuch  obligor  or  infuMr ;  and  iliouM  bf  €if>^ 

*  titled  unto,  and  (hould  have  and  receive,  a  proportionable  part,  fiiare, 

*  and  dividend  of  fuch  bankrupt's  eftate  in  proportion  to  the  other  ere4«   ' 
**itors  of  tueh  bankropl,  in  like  manner,  as  if  fuch  lots,  or  contingency  had 

«  happened  before  fitch  eommtfllo*  iHlted  \  and  that  all  and  every  perlbrr  ^  *  1 

**  (uld  peHons,againft  whom  any  comauflipii  of  bankraptcyibould  be  awmed-' 

■<  ed,  ihould  be  difcharged  of  and  froot  the  debt  or  debu,  owing  byvbimi 

^  her,  jor  them,  on  every  fu^^  bond  and  policy  of  infurance  aa  afQrefjD4^  • 

^  and  (hould  have  the  benefit  of  the  fe^eraf  ilatutes  now  in  force  againft 

**  bankrupts  in  like  manner,  to  all  intenta  and  purpofes,  as  if  fuch  lofs  or  ' 

V  eoncfpgency  had  happened,  and  the  money  doe  m  refpcdt  thereof  had 

f*  become  payable^  before  the  time  of  d^e  UTuing  out  the  commilTion.'* 


2^p  OF    RE-ASSURAlJCE,    AND 

CHAP.'  furer  die,  it  is  no  left  nccefliry  and  bcneikial  to  his  faccct 
^^  ,  fors,  that  there  (hould  be  a  re-affurancc,  than  it  was  in  the 
former  cafe  of  a  bankruptcy :  becaufc  it  will  provide  affeta 
to  fatisfy  the  infured  in  cafe  2,  lofs  Qiould  h^ppenj  and  thus 
fecure  the  eft  ate  of  the  deceafed  for  the  benefit  of  his  heirs. 
Indeed,  in  both  cafes,  the  intention  of  the  legiflaturc  feems  to 
have  been,  to  provide  a  fund  for  the  payment  of  that  propor- 
tion, which,  in  cafe  of  an  infolvency,  the  infured  will  have  a 
right  to  demanij,  in  common  with  the  other  creditors  ;  and 
"  for  the  payment  of  the  whole,  without  prejudice  to  the  heir, 
even  in  cafes  where  the  ancefto^:,  at  the  tim^  of  his  death, 
was  in  folvent  (jirciimflances^ 


u'*         i 


This  aft  is  worded  in  fiich  exprefs  terms,  excluding  every 
fpecies  of  re-aflurance,  except  in  the  three  inftances  of  deathj^ 
bankruptcy,  or  infolyehcy,  that,  a  doubt,  as  it  ftouM  fecm, 
Ytdt«ai«,>.  14..  could  hardly  be  founded  upon  it^     But  as  it  was  held,  that 
.  ibfi  &ril  claufe  of  the  ilatute,  prohibiting  infuranccs,  intercjt 
•    vrno,  interifly  did  not  extend  to  foreign  ihips ;  fo  it  was  argu- 
ed, that  rc-rafRirances  made  here  on  the  Jbips  of  ibrelgners  AM 
not  fail  within  the  acl.      It  might  have  occurred^  however, 
tliat  the  Crft  claufe  of.tte  ftatute  is.  qualified,  and  only  proi- 
hibit$  fuch  infurances  when  made  on  his  majepfsjhipsj  or  the 
^ps  6r/onging  io  his  majejlfs  JuhjeFls  .•  whereas  the  claufe  in 
queftion  is  general  and  without  re(lri£tion  5^  the  inference 
from  which  is,  that  the  legiflaturc  had  both  objefts  in  view:, 
and  me^nt  whoUy  to  prohibit  the-  on^,  bvt  not  tlic  other. 

Attdrce  ▼.  ^^x"^  point  came  on  to  be  confidered  by  the  Court  of  King's 

iMetcher.  Bench,  in  the  year  1 7  87,  in  the  form  of  a  fpecial  cafe,  ftatinjr, 

x6i,       ^^    that  a  re-afi\irancc  was*madc  by  the  defendant  on  a  Frevch 

rrjftily  firft  infured  by  a  French  utiderivriier  at  Mivjeillt^^  who 

was  living,  aoid^^hp,  at  the  tiQ)e  of  fubfcxibing  lh(f  fecond 

•polic]f,.was  folveint. 

'  The  court  (j^jUurJiy  Butler^  and  Grcfe^  juftices)  were 
uflanimoufly  of  opinion,  that  th:$  policy  of  re-afluriince  wa* 
void  5  and  that  every  re-aflurancc  in  this  country,  either  by 
Briiijh  fubjcfts  or  foreigners,  on  BritUb  or  foreign  ftiips,  •  is 
▼oid  by  the  ftatute  5  unlefi  thejirft  affltrer  be  infihentf  become 
a  bonkrupti  or  die* 

Tborc 


(Xf.  BOBBLE    INSURANCE.'  *fe 

.  ^  Tli*TC  is  anotier  fpcctca  of  tOraiiirancc  allowed  by  the  C'Hj^V? 
laws  of  Franciff'US  cftabiifhcdlyusd  ordinance  of  Lewis  ihfr   /^?^ 


Fourteenth,  wificit  was  laHbiakai  ham  dut  ancient  and  ex-  lc  Cunj3it'c.  ^ 

cdhnt  Jfrg^chitreiUiCf  thacJbai^  been  fo  Ireqaently  mention-  *•  wt-  »^ 

cdf  )  By  this^  regulation,  it  ^asf^decl^iied 'lawful  for  the  a(Rirodord.ofLew.r4. 

tp  iftftirc  the  (t^oHcy  of  the  underwriter;    By  thcfc  mean»f  ^''•'^'"•*"*^' 

|he<perfoi>  Jnfured  gets  rid  of  thofe  fears,  which  he  may  have 

conceived  CQ/Kcming  (he  ability  of  tlie  infuretg*«)  pay,  and- 

h&  gains  arfecoflttd-fecurity  to'anfwer  for  the  fuifiditeAty  of  th^ 

£r(L    But  it  is.nO(  to  France  alone  that  this  k^d  of -co^frok^  %  Mag.  19c, 

i^  retrained  \  for  by  the  politivc  laws  of  h*arfy  bfch«r  Wri^*'^' 

time  States,  {i)ch  re-afiunmces:  are  valid  and  binding  tbfi'^ 

tr»€tSin    Xhc-ff/fflf;^  ftatlite,  which  has  becfn-tlielubje^. of 

^lis'andthe  preceding  ohapter,  takes,  no  ^exf^kftifs  notice  of 

this  fort  <if  infurjince;  bccaufej.initruth,  i'believett  fteVbr- 

5vas  very  much  in  praftice  in  England  z   but,  however/'  it* 

feems  clear  that  fuch  a  circumftance  as  the  fplvency  of  ^^c 

underwriter,   is'  not  an   InfurabTc •  intereflt^    that  a  policy* 

ppencd  upon  fuch'  ah  'event  would  be  treated  a«?  a  wager 

policy ;  an^  would  confequently  fall  within  the  (latute  of 

George  the  Second,  which  d'cdorc^  all  t>olicies  madJe  by  way  ♦ 

pf  gaming- or  vtragering,  to  be'abfolUtely  null  and  void  to  all    *  ;_ 

patents  and  purpofes,     '  '     '• •  ;;.  .  1  : 

Halving  faid-lhus  much  of -rc-rfuranoip,  f  fhaft  ji«c»eed  id'^Doubic  lufu^- 
confider  ^he  nature  of .  ^-dotublGiinfurarice,  ahtlljo:  ft;\t;e'th<^'*»^<^^ 
(ew  cafes  that  have  been  determined  upon  the  fubjel:^.     I 
treat  of  it  in  thii^  i)lacC|  heciufe-  thefe  two  kinds  of»fiiiUi^nce      . '  T 

have  been  fon\^t I mct^  co;ifounded  together,  and* -fuppofed  to     _  ,     '  ^     \ 

mean  the  fame  tWng :  whefcsta*  no  two  ideas  can  be  more'     ••    •  •    '^ 

4iftinck.     We  hav^  alr^dy'i&n  ivhat  w^rnefnt  by  a  P8-afiur-  '"    ]   ". 

^nce,     A  doi^ble  irtfuiailc©:  ij  .vi'^Iicrc  ^thc  fame  man;  is  to  i  Burr.  496. 
receive  two  funis  infWad  of  oii.ei*  or  the  fame  liim  twice 
pver,  (or  the  fame  Ipfs^  by  rehfon  of  his  having  made  two  - 
infurances  upon  the  fame  goods  or  .the  fame  (hip.     The  firft 
(litlin^tion  between  thefsz  two.  contra^s,  is,  that  a  re-alTurancc 
is  a  con.tra^  made  by  the  firil  underwriter,  his 'executors  or 
afiigns  'y  to  fecuiTje  hii^felfy  pr  his  eftate :  a  doubles  infurahcc 
is  entered  into  by  the  infured.    A  re-raflurance,  except  in  the  19  Geo.  IL 
cafes  provided  for  by  the  ftatute,  is  abfolutely  void  :  a  double  ^  ^^"    *' 
infurance  is  not  void ;  but  dill  the  infured  (hall  recover  only 
one  fatisfa^tion  for  his  lofs.     This  requires  explanation,  x  Black.  Rep. 
■^here  a  man  has  made  a  double,  infurance,  he.may  recover  ♦^^ 

his 


^94^  OV   ££^AS8URANCE,    AND 

Cfllr  A.  P»;  bis  Ipfts.og^tSlft  whkh  d  the  underwriters  be  pleafes,  but  h^ 

y^^^l^j    C9t)rei:pv€rfpr  no  moi^tban  the  amount  of  Iki^lofs^  .Thisde^ 

I  Biifx.  4^x     |>9Qci$  upon  ihc  Mtnxcmi  a(^  iniwafice,  and  the  great  principle^ 

of  juftuie  ^nd  gopd  faith?    An  infiiTSMpQe  is'inexely.  a  contra^* 

.  ., .         .   d^f  intfemaity,  in  cafe  of  loft  ^  it  follows  as  a  fieoeSkry^  con-> 

^  '       '  (equ^nce  that  a  man  (hall  ndt  cecpyer  moie  Ij^n  he  hatf  1oft»* 

or  recover  £»t]$fa£lion  greater  than  the  injury  hehaafttftiJn^ 

^i*    This  cuie  was  wifely  eftablifiied,  in  order  to  prevent 

firaudi  left  the  defire  of  gain  (hould  oecafion  tmfatr  and  wil* 

.  r ,  *         ful  Ipfies/    It  b^ing  thus  fettled,  that  the  infured  fhall  recov« 

'  ^thut  onto  faitsfaAxon,  and  that  in  cafe  of  a  double  infurance, 

Jbe  f^^'iix  uf^Qn  which  of  the  underwriters  he  will  for  the 

payjiient  of  his'loia,  it  is  a  pripctplc  of  natural  juiftice  that 

the  ^feveral  ipittrors  fiiould  all  of  them  contribute  in  thei^ 

^yer^l  propor^ns, '.  to.  fatisfy  that  lofs,  againft  which  they 

have  a|l  infiired*  I  .     •'   *  r      •      r 

■   ■    '  ..•.•■• 

Th^C^  principles  haFO beep  fully decla;red to belaw in fevn 

eral  c^fcsi  which  are  jpo^  tob<^  ^n]dpned«» 

l^wVyr.Rced,  In  the  year  1763,  Jt  was  ruled  by  hQxAMans/UU^  Chie^ 
in  EafterVacat.  J^^^^j  ^^^  agreed  to  be  the  cpurfe  of  pja^kicp,  tjiat  upoii'%* 
x7^3-  double  infurance»  though  the  infured  is  not  entitled  tp  twa 

^,^  ^^'  •  ^?'  fatisfaflions  \  yet,  upon  the  firft  adion  he  may  recover  the 
.whole  fum  infured,  4cnd  may  leave  ihe  defendant  therein  to 
recover  a  rateable  fatisfa^ion  front  the  other  ifufiirers. 

%pipny.pz'    •  Thus  alfo  it  was  detcrmmed  in  a  fubfc<iufnt  cafe  al-* 

JiVch'^Vac*  17  ^^^^^^^^'  ^^  "^^s  an  a^ion  on  a  policy  of  infurance  on  a 
Ceo.  UT.  before  ihip  from  Niwfoundland  to  Dommca,  and  from  thence  to 
i^rd  Maiif-  ^^  pj^y^  ^f  difchargc  in  the  fT^JJ-  Indies.  It  was  a  valued 
policy  on  the  fhip  and  freight;  and  on  the  goods  as  inter- 
eft  (hould  appear.  The  (hip  failed  from  St,  Jchfi*s  the  i ;  th 
of  December  177c,  and  the  plaintiiP  declared  as  for  a  total 
Jofs.  The  defendant  underwrote  for  200 /•  and  has  paid  in- 
to court  124/.  This  fum  was  paid  on  a  fuppofition,  that 
the  underwriters  on  a  former  policy  fliould  bear  a  (hare  cf 
the  lofs.  The  plaintiff  had  originally  infured  at  Livcrpocl  on 
n  voyage  fropi  Ne^Jcpndl^nd  to  Barbadoes  and  the  X.ee%vari 
JJlands^  with  an  exception  of  American  captures  :  but  the 
plaintiff  afterwards,  for  the  purpofc  of  fecuring  himfelf 
againft  captures,  and  having  altered  the  courfe  of  his  voyage, 
pade  the  prcfent  infurance.    The  plaintiff  pow  infifted  he 

was 


.        OF    DOUBLE    INSURANCI,  tH 

was  entitled  to  receitre  tke  full  amount  of  hU'foxAirtuice  C  R  A  l^ 
^gainft  the  defendant,  and  not  to  any  part  from  iSbtJJverposl  ,  ^^ 
tinder«mter$,  heoaufe  the'  voyage  now  infured  vt^  AWcrenX 
Iroin  that  v^fured  at  I^hetpBl^  There  wa$  however  a  vcrr 
did  for  the  plaintiff  for  hia  full  detn#nd|  w$i^  tih^ttyfir  tb^ 
^thdmi  ta  hrktg  an  aSfhn*  4^aiff/t  ^Re  Liverfec/  undervmterTj^ 
ifUtfhughifiu  -^ 


AafiOfdingly  in  the  Eajkfr  tefm  following,  an  a^ion  was  ikvii  v.M4« 
brqugh^  i^  money  had  and  received  to  |he  nfe  of  th^  pUin-  e^^^v"^^ 
tiff;  who  was  the  defendant  in  the  )aft  ca^fe)  in  order  to  re*  Gea  in  if 
cover  a  contribution  for  the  lofs  which  the  plaintiff  had  been  ^»ldJ»^ 
oblige4  to  payt^  It  ws^«  agreed  by  both  partiea  to  admit| 
that  on  the  X^ifi^  jpoUcy  (which  was  the  fubjeA  of  the  fpr«> 
mer  adiqn)  aaqo/.  were  infured }  that  on  the  two  Liverpool 
pgl4cij|^'i;7gQ/*  were  ^n(ur«d :  tbat  the-  merchant  w^s  i^ferr 
9i^  tQ   the  a9K)unt  of  50Q/,   ontbe  Ihipi.  3P0/,  on  the 
fxpi^\  and  ^4QoAron  the*(;afg9f    That  the  plaintiff  had 
paid  apo/.  }Qf%  -^tfid  47A  ^r  «he  :CoftiK    The  queftion  wac^ 
whether  the.  defendant  v^^^  li^fciicjto  contribute  any  thingt 
imd  what,     The  whole  iintereit  waa  %%qcL  and  the  whole 
infww^«Wi|4  3900/*    I^  was  infilled  by  the  tOuiVS^l  for  the 
defendanti:  i^TX  the  infurance  in  L^dop  was  an  illegal  re? 
siffurance  V  and,  therefore  the  plaintiff  might  have  made  a 
good  de£^qe  in-  an  ^£don  brought  agaiaft  him  ;  and  it  fq, 
he.  ^onld  not  noyr  recover  over  ^gainft  the  defendant* . 


Lqfd  Mansfieldjt^^  The  queftion  fe^ms  to  be  whctlier  th^ 
;nfured  has  not  two  fecurities  for  the  lofs  that  has  happen^ 
ed.  If  fo)  can  there  be  a  doubt  that  he  may  bring  his  acr 
tion  agaiuft  either  }  It  is  li]ce  the  cafe  of  tM'O  fecurities  | 
where,  if  all  the  pipney  be  recovered  againft  one  of  themji 
he  may  recover  a.  proportion  from  the  other.  Then  thisj 
would  bring  it  to  the  queftion^  whether  the  fecond  infurr 
ance  is  void  as  a  re^affiirance^  £yt  a  re-afTurance  is  a  contra£| 
made  by  the  infurcr  to  fecure  hirfifelf  1  and  this  u  only  g  douhU 
%iifura7ie€*^  Thei^c  was  another  ground  taken  in  the  caufc, 
which  IS  not  material  to  be  mentioned  h^r^  ;  biit  upon  thisfc 
diredion   the  plaintiff  had  a  ve.rdid^t 

Although  a  man,  by  making  a  double  infurance,  ftaH  not 
he  allowed  to  recover  a  double  fatisfaAion  for  the  fame  lofs; 
yet  various  perfon^  may  infure  various  intcrcfts  on  die  fame  x  Burr,  A^jk 
thing,  ^nd  each  to  the  whple  value  (as  the  mafter  for  wages; 


€  ^  A  ^'   the  ownet  Jbr  fi^eight  >  •oQfi  perft^n  Spv  gocid^»  anoUicr  I6l(k 
^^J^   I    bottomry)  a^nil  (vck  a  coni^r^  ^^.  jci9>  {aU  ^yijhin  the  ide^ 
"*  •  9f  51  dov^le.infv**ance.  _.';f  ^;fc  i%  sfc.fvU  qaie.upon  diU  f«H» 

}ea,  :^4  .;^,Yery  .(4abflr?|tf  arguooent  of.  l4>if^,I^ijfi^eWy  ia 
dcliYcring.\fec  juJgpieiJil  p£  tl(^1;vi>dl«  Court  o£  ]^iQg'».Bcnch» 
ill  which,  ipoi^  of  the  qydilio.J(\8  r^l»Mv(^  t^r^l^NkhkiniiMvU^cc^flb 
^odin  aod       are  clearly  and  decifively  fettled.     In  this  cai|(<$  thf  vqueftic^ 
i!d^od  AHur.  ^^^  "wlicthcr  thc  plaintiflf  ought  to  recover  his  whole  lofs, 
Qolrip,  t  Burn  or  t>Alj  a  hitf'/  it  being  QBjeSed  that  there  .was*  a  dotible 
i!?'  .V^**-^"   infuranc^.:-    A  verdiia  wasr-fdund*  for' the  whotel  lubjca 
to  thfc  opinidji  of  the  c<iurt  upon  liOrd  Atamjhld^z  report*  • 

•    Lord  Montfield^'m  delivering  thc  opinion  of  the  cottrt^  bc-\ 
|;an^  by  dating  the'fa£lS)  a$  they  appeared  to  him  at  thjC  triaL' 

f  • 

Mr.  Mejbohtn  of  St.  Pettr/hiirg  YiVii  dealings  wiA*  Mf^ 
Amyond  aftd  Goinpanyof'itf/w/twr,  who'oftewfcitt  fliip*  tttAti 
'Lo9idoniO'  Mr V  Mfyhokm  al  '^K^Ptierfimrg,  M^jMm^  ^s  a^ 
peared  by  ^Ke  evidence^'  Vas-h^debted^  on  dfe  balance  of  th^ix 
accounts,  to  Amymd'  and  'Cotnpany^  Ampnd  and  Compa^ 
xiy  fent  %^\^  calUed  1%^  GaUoway^  Slephwi^  Barker^  maf^if^ 
to  Mn  Meybdhmy  >t  St*  Petlrrjfb^'g,^  to  fetch  certain' goods. 
jUeyioifmiclkt  the  goodsy  anii  prtffhifed  to  fend  the  bill  of  k^ 
4ing  by  the  next  pod,  but  never  did.  *  AftcrwArdsy-in  Aupf/i^ 
l'j^6y'AM]and  and  Company  got  a  policy  of  inCurance  from 
privato  underwriterS|  for  i  looA  on  the  iliipi  facKe^  and 
gpod6>  a|  and  from  l»ondpn  to  St^  ^^ter/ki^rgt  amd  at  and 
Irom  thence  bi^ck  again  to  London  :  which  policy  was  figned 
by  fev^ral  privafe  underwriters,  quite  different  perfon3  from 
the  prefentdefetidants  ;  g,nd  gf  this  fum  of  i  too  /.  thus  un- 
derwritten, 566/^  wa^  declared  to  be  on  -I—  part?j  of  the  fiupn, 
artd  the  ^etnaining  600/.  to  be  on  goods.  Between  the  26tlx 
of  Augu/f,  and  the  a?th  of  September  17C6,  (both  included) 
Mr.  Amyand  infured  800/.  mpre,  with  other  private  infur* 
crs  :  and  this  latter  infurance  was  upon  goods  only :  and 
was  only  at  ^nd  from  5/.  pLicrJhurg  tg  London.  jOi^.the  28th, 
29th,  and  3cth  of  Ofloher  1756,  BJr.  Amjnnd  infured  poo/, 
more  with  other  private  infurers  :  which  lafl  infurance  was 
on  goods  only,  at  and  from  the  Sound  to  London^  So  that 
the  whole  fum  infured  by  Amyand  ica^  Company  was  2S00/. 
of  which  the  fum  of  2300/.  was  on  goods,  and  the  remain^ 
ing  500/.  was  on  thc  ihip«    Several  letters  being  given  in 

evidenc^^ 
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enieiKtf  it  appeared  that  MeyHohm  wrote  frora  Peterjburg   C  H  A  K 
oa  the  7th  of  September  1756  (the  date  of  his  firft  letter  on        ^^' 
this  fubjecl)  to  Anufand  and  Qon^any ;  and  mentioned  what 
goods  he  ihould  £end  to  them,  referrhig  ta  the  invoice  for 
particulars ;  and  divefted  them  to  get  infurance  thereon,  and 
\o  place  the  goods  and  the  infurance  to  a  particular  account 
which  he  iKimed  in  bis  letter;    in  which  he  alfo  fpecified 
ibme  iron,  which  was  for  Mr,  Amyandh  own  account.    Thia 
Ictkter  Mr.  Atnyand  afterwards  received  (probably  about  the 
27th  of  Oiloher}  and  in  consequence  of  it  made  tlie  infurancC; 
accordingly,  upon  the  28th,  29th,  and  30th  of  the  feme  0^^. 
^cT,  as  before-mentioned.  Meybohm^  having  (hipped  the  good^f 
endorfed  the  bills  of  lading  to  one  Mr.  John  Tamefa  in  Mof^ 
C01U  (the  plaintiff  in  effcS,  iii  the  prefent  aftion)  who,  on  the 
7th  of  OBober  1756,  wrote  to  his  correfpondent  Mr.  Ifhthof' 
here  in  hondon  to  infure  thefe  goods.    In  this  letter,  he  den 
fires  Mr.  Uhtboff  to  infure  the  ^^^,  that  he  {Tnmefz)  might 
be  fafe  in  all  events  ;  for  he  fiifpe£Jed  that  thefe  goods  were 
intended  ta  be  configned  by  Meyboim  to  Ibmebody  elfe^  anil 
perhaps  might  be  infured  by  feme  other  perfoiis.     And 
he  fays  they  were  transferred  to  him,  in  confideration  of  his 
being  in  advance  to  Meybohm  more  than  their  amount,  Thio. 
ktter  from  Mr.  Tame/zy  with  thefe  direQions  to  bifure,  was. 
received  by  Mr.  Uhthoff^  on  the  1 5th  of  November  1756.    Mn 
Uhthoff  accordmgly  applied  to  the  defendants,  the  London 
.  Aflurance  Company  \  >  and  difclofed  to.  them,  at  the  fztme 
time,  all  thefe  particulars  :  and  they,  upon  the  i6th  of  N^ 
vetnber  1756,  after  being  thus  apprifed,  ttat.tbere  might  be 
smother-  infurance^  made  the  infurance  now  in  queftion,  for 
23 16/.  on  the  goods  at  and  from  the  Sound  to  London*     The 
'goods  were  loft  in  the  voyagfc     Mr.  Uhth'rff^^  infurance  wais 
m^de  by  the  plaintiffs  Godin^  Guyon,  and  Company,  who  are 
infurance  brokers  :  and  they  declare  that  this^  infurance  was. 
made  by  ordet  of  Henry  Uhihoff;  Efq.     This  declaration  \% 
.endorfed  upon  the  policy,  and  is  dated  the  1 8th  of  November 
S  756.     There  is  no  doubt  as  to  the  value  of  the  goods,  or  as 
to  the  lofs  of  them.     It  is  admitted  by  the  defendants,  that 
the  plaintiffs  ought  to  recover  half  the  lofs  from  them :  bu^ 
they  fay  they  ought  to  pay  only  half^  not  the  nvhok  of  the  lofs. 
Bo  that  the  only  queftion  is,  whether  the  plaintiflFs  are  enti-. 
tied,  upon  the  circumftances  of  this  cafe,  and  upon  the  Fa£ls 
I  have  been  ftating,  to  recover  the  'n.^koU  hfs  from  the  prefent 

defendants  | 
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CH  A  V.   defendants  $   or  only  the  halfoi  his  lofs  froai  ihtm^  and  tK^ 
^^'    1    remainder  fronj  the   underwriters  of  Mr.  ^myan4*»  policy* 
The  verdi£i  i^  found  for  the  plaintifFi  for  the  whole  i  but  i^ 
Is  agreed  to  he  fubjed;  to  the  opinion  of  this  court,  upon  th^ 
ijueftion  I  have  jull  mentioned. 

Firfty  to  confider  it  as  between  the  infurer  and  infurcd.  At 

between  thein>  and  upon  the  foot  of  commutative  juftic^ 

merely,  there  is  no  colour  why  the  infurers  fliould  not  pay 

the  infured  the  whole  :  for  they  have  received  a  premium 

for  the  whole  riik.     Before  the  introdu£Hon -of  wagering 

policie8>  it  was  upon  principles  qf  convenience  very  wifely 

eftabliihed,  that  a  man  iho\;ld  not  recover  more  than  he  had 

loft.    Infurancc  was  confidered  t%,  an  indemnity  only,  in  cafe 

of  loft;  and  therefore  the  infurance  ought  not  to  exceed  th# 

}ofs«    This  rule  was  calculated  to  prevent  firaud  ;  left  thQ 

temptation  of  gain  fliould  occafion  unfair  and  wilful  loies^ 

If  the  infured  is  to.receive  but  one  fatisfadioni  natural  jufticef 

fays  that  the  feveral  infurers  {hall  all  of  theu:i  ctmtrilbuUpm 

ratay  to  fatisfy  that  lofs,  againft  which  they  haye  all  infured^ 

No  particular  cafes  are  to  be  found  on  this  head  :  or,  at  leaft^ 

none  have  been  cited  by  the  counfel  on  either  fide.    Where 

a  man  makes  a  double  infurance  of  the  fame  thing,^  in  fuch 

a  manner  that  he  can  clearly  recover  againft  feveral  infurers 

in  diftin£l  policies  a  double  fatisfafbioo,  die  law  certainly 

fays  that  he  ought  not  to  recover  doubly  for  tlie  £une  lofs^ 

but  be  content  with  one  fingle  fatisfadiou  for  it^    And  if  the 

fame  man  really  and  for  his  own  proper  account  infures  the 

fame  goods  doubly,  though  both  infurances  oe  not  made  i» 

his  own  name,  but  ope  or  both  of  them  in  the  name  of  an*. 

other  perfon,  yet  that  is  juft  lite  fame  thing ;   for  the  fa«io 

perfon  is  to  have  the  benefit  of  both  policies.     And  if  the 

whole  fliould  be  recovered  from  one,  he  ought  tp  ftand  iu 

the  place  of  the  infured,  to  receive  contribution   from  the 

other,  who  was  equally  liable  to  pay  the  whole.    But  in  thia 

cafe  if  TaJnefa  was  not  to  have  the  benefit  of  both  policies^ 

in  all  events,  tlien  it  can  i^ever  be  confidered  as  a  doublii^ 

policy. 

• 

.  It  has  been  fiiid  that  the  endorfement  of  the  bills  of  lading 
transferred  Mejboktr^z  intereft  in  all  policies,  by  which  th^ 
cargo  afligned  was  infured  %  therefore  TCanufi^.  has  a  right  ta 
^«  Jmyani'^  policy }  and  that  %qm^%^  bQi%  the  affigne^ 

^  of 


^t  Mefbohm^  is  the  cejhj  qui  trufl  of  it,  and  may  recover  the  C  it  A  I^ 
bioney  infurcd }  and  even  that  he  may  bring  trover,  or  detU    ^  ^2 
hue^  for  the  very  policy  itfelf  :  and  it  is  urged  from  hence^ 
ftat  he  either  dv411|  or  may,  have  a  double  f;|tisfaAiQn  for  the 
fame  lof^. 

But  allowing  that  by  the  <^dorfetilent  of  the  bills  of  lading 
Ihd  afligning  the  cargo  to  Tamefz,  he  (lands  in  the  place  of 
Mtyiohm  in  refpe£l  of  his  infurances ;  yet  Mn  Amyand  has 
im  intereft  of  his  own»  and  had  adiaally  infured  the  (hip  and 
goods,  to  the  amount  of  1900A  (upon  both  together)  prior  td 
iiny  directions  <ji  intimktion  received  from  Mr.  Meybobmy  td 
infure  for  him^  Various  people  itiay  infure  various  interefts 
(^n  the  fame  bottom  :  (as  one  perfon  for  goodsf  another  M 
bottomry,  fstu)  And  here,  Mr.  Amyand  had  aii  intereft  of 
his  own,  diftindt  from  that  of  Mr.*  Meybohm  :  he  had  a  liea 
upon  th^fe  vety  goods  as  a  fador  to  whom  a  balance  wa9 
duej  And  he  had  the  fole  intereft  in  the  (h(p )  which  was 
%  patt  of  the  things  infured  by  hini«  It  is  far  from  appear**^ 
Ing,  that  eveii  his  laft  infurance  (in  Offoter)  \^a8rmade  on  th<j 
iMXOUnt  of  MejbobrHf  of  as  agent  for  him.'  So  far  from  it^ 
Mr.  Amyand  infifts  upon  it  for  his  own  benefit,  (as  he  cx^ 
^refsly  declared  at  the  trial)  anJ  abfolutely  refufes  to^  give  it 
ttp,  or  to  fufier  his  name  to  be  ufed  by  the  plaiatiiF;  though 
l&e  was  a  witnefs  for  the  defendants,  and  Was  produced  by 
them,  and  inclined  to  fcfrve  them.-  So  that  the  foundation 
of  this  argument^  urged  by  the  defendant's  counfel,  failtf 
tiiem  \  arid  there  is,  in  reality,  nothing  to  fupport  iv  But 
even  iuppofing  that  Mr.  Amyand  hzA,  made  bis  infurance,  not 
upon  his  ovm  accounts  but  as  agent  or  fa£tor  foi^  Mr«  Mey^ 
iobm,  and  upon  the  account  of  Meybohm  /  yet  even  thert 
Tamefz  can  never  come  againft  Amyand^s  underwritersy  of 
cfome  z\AmyanJ^t  policy,  to  hts  own  ttfe«  Fof  Amyand,  iht 
hi€toxoi  Meybohm,  has  poileilion  of  the  policy^  and  a|ipears 
to  have  been  a  creditor  of  Meybohm  upon  the  balaxKC  of  ac-' 
counts  between  them»  at  the  time  when  he  made  the  infur-*" 
wee  I  and  I  take  it  to  be  now  a  fettled  point,  **  that  a  fador^ 
^  to  whom'  2,  balance  is  due^  had  a  lien  upon  all  goods  of  his 
^  principal,  to  fong  as  they  remain  in  his  pofleffion.'*  Kruzer 
ttnd  odiers  v«  WVcox'znA  othefs,  was  a  cafe  in  Chancery  up' 
OA  thh  point.  It  came  on  firft  before  Sir  John  Sf range,  then 
Hafter  of  the  RoilS}  who  decreed  an  account,  and  dire£led 
aliowattcea  to  be  made  for  what  the  fador  had  expended  otf 
B6601II1I  of  tlte  iUp  or  c^go^  and  referved  all  further  direc« 

tion$ 
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tJ  il  A  P.  tions  till  after  the  matter's  report.  It  came  oh  again,  mtU 
trards,  for  fttrtliet  dirediotis,  after  the  mafter's  report,  be*' 
fore  the  Lord  Chancellor,  who  was  attended  by  four  eminent 
itierchants,  Whom  he  interrogated  publickl^»  After  whicli* 
he  tooTc  time  to  confider  of  it ;  and  on  the  firft  of  i'ebruaryl 
I7J5,  decreed,  *'  that  the  fa£tor  has  a  liCii  oh  goods  confign- 
'^  ed  to  him  \  not  only  for  incident  charges>  but  as  an  item 
'^  of  mutual  account  for  the  general  balanee  due  to  him  {.6 
**  long  afe  lie  retains  the  pofleffioni  But  if  he  part  with  the 
^  poiTeflion  of  the  goods,  he  parts  with  bis  lien,  becaufe  it  I 

V  cannot  then  be  retained  as  an  item  for  the  general  ac^  ' 

^'  count."    There  Was  anothet  cafe,  in  the  fame  court,^  of  ^ 

Cardiuer  V.  Coleman,  a  few  months  after  \  in  which  tks 
former  cafe^  determined  as  I  have  mentioned,  was  cenfider- 
ed  as  a.  point  fettled  i  and  this  latter  cafe  of  Gardiner  v«  Cde* 
man  was  decreed  agreeably  to  it*  So  that  Mr.  Amyand^ 
even  con(idered  as  fador  or  agent  to  Meybohm,  and  as  mak- 
ing the  infurance  upon  Meybohm^%  account,  is  yet  entitled  to 
retain  the  policy  \  Meybohm  being  indebted  to  him  upoti  the 
balance  of  the  account  between  them  \  and  he  has  a  lien 
upon  the  poliq|r,  whilft  it  continues  in  his  poffeilionb  There- 
fore,, even  in  this  view,  of  the  cafe,  Mr;  Tamefaf  muft  firft 
have  paid  to  Amyand  the  balance  of  his  (Amya/uTs)  account, 
before  he  cpuld  have  gotten  that  policy  out  ^f  Amyand^s 
hands ;  and  confequently,  Mr.  Tamef%  was  very  far  from 
being  entitled  to  the  benefit  of  it  as  a  ceftuy  qui  triffty  abfo« 
lately  and  entirely. 

But  if  the  queftlon,  **  whethet  ^amefz  could  take  benefit 
bf  Mr.  Amya/ul*s  policy,"  were  doubtful  i  yet  here,  Tatmfa 
Ihfured  the  goods  with  the  defendants,  exprefsly  under  the 
declaration  of  his  fufpicion,  that  there  might  have  been  a 
former  confignation,  and  fome  former  infurance  made  upon 
the  goods  by  fome  other  perfon  s  but  he  defirod  to  infure 
the  whole  for  his  own  fecurity ;  and  to  this  the  defendants 
agreed,  and  took  the  whole  premium.  Mr.  Amyand  infifted 
upon  his  right  to  the  Whole  benefit  of  his  own  policy,  when 
he  was  examined  ad  a  Witnefs  \  and  is  now  litigating  it  in- 
Chancery.  It  would  neither  be  juft  nor  reafoiiable,  that 
famefz  (hould  only  recover  half  of  his  iofs  from  the  defend* 
Suits,  and  be  turned  rouxld  for  the  other  half,  to  tlie  uncer-^ 
tain  event  of  a  long  and  expenfive  litigation.  I  do  not  be-, 
lievc  there  ever  will  or  can  be  a  recovery  by  Tamefz,  or 

•    *  thofc 
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tfidfe  whb  ihall  ftirtd  ?ft  his  jSlafcc,  agatnft  Amyitftd*%  undcfri  C  HA  fe 
Writers^  However,  if  thofc  urtdenmtcrs  arc  liable  to  con-. 
icribttte'at  ail,  the  contribution  ought  to  be  among  thefcre- 
cal  infarerft  thcmfelves  :  but  ^omefn^  die  infured,  ha*  a'  right 
to  recotct  his  whole  lofs  from  the^lefendan^s,  updnthc  pc^i 
ley  now  in  queftioii,  by  which  they  are  bound  to  pay  the 
whole;.  For  though  here  be  -two  infurances,  yet  it  is  not  a 
idouUe  infurance ;  to  call  ic  fo  i$  only  confounding  tettn^.'  If 
Tnm^%  coold  recover  Agai«ft  fedth  fets  of  fnfurcrs,  yet  he  cer- 
ieainly  cottM  not  reop^er  (i^inft  the  UildetwriterSof  ^f/ij<7/r^s 
|tolicy,  without  fonie  exj^enfe ;  lior  without  alfo  fird  paying 
and.reimbuTfing.to  Mr.  Amyind  tht  ^ittiOAWvii  he  paid)  and 
alfo  hi«  charges.  This  vs  by  ltd  iheans  \krithin  the  idea  of  a 
4ottbk  itifttrancew  Two  perfons  may  infure  two  difFerdnf  ini^i 
tereft« ;  each  to  the  whole  value ;  as  the  thaftei-^  for  Wages  \ 
tiie  crwner,  for  freight,  ^r.  But  a  double  infurance  is  where 
the  iamc  man  is  to  receive  tw6  funis  shftead  of  onq^  or  the 
fiuiie  fam  twice  over^  for  the  fame  lofs,  by^  reafdn  df  his  hav^ 
ing  made  two  infurance^  upon  the  fame  goods,  cfr  the  fanie' 
ihxp.  Mr.  Tnmifit  is  entitled  t»  reteive  the  whole  from  the 
defendants,  tipoh  their  policy  \  wiiat^ar  fhall  become  of 
Mr.  Atnjani^  policy :  and  tHey  ^l^iil  have  a  right  in  cafe  he- 
can  chum  any  thing  under  Mr.  AmyanfT^  policy,  to  ftafidin 
his  place,  for  a  contribution  to  be  paid  by  the  other  Utidel«* 
Writers  to  them.  But  fttU  they  are  certainly  obliged  fo  pa]( 
the  whole  to  him.  Therefore  tipon  thcfe  grounds  and  prin->* 
tiples>  in  every  light  in  which  the  cafe  can  be  put,  we  are  alL 
of  us  clearly  of  opinion,  that  the  verdi£l  is  right,  as  it  now 
ftands  for  the  whole  ^  and  that  the  poftea  muil  be  delivered 
to  the  piaintifTk 

tn  the  ^ourfe  of  what  has  been  laid  upon  double  iniuf« 
ftnce,  no  notice  has  been  taken  of  the  laws  of  foreign  dates 
t-efpefiing  this  point :   the  reafon  of  this  filence  is  the  great 
contrariety  to  be  found  in  their  laws  upon  the  fubje£^ ;  it 
being  almoft  impoffible  to  mention  two  countries,  whofe 
regulations,  a^  to  this  matter,  are  (imdar.    In  one>  the  con-  ord.  or  tA\^ 
trafl  is  abfolutely  void,  and  a  forfeiture  cnfues :  in  others,  ^^^^'  ^(^aK 
if  the  firft  policy  amount  to  the  value  of  the  efic£ls  laden,  ptank.  and 
the  other  infurers  lliall  withdraw  their  infurance,  retaining 'Stockh.  zMa^ 
one  half /<r  ant.  /  and  in  fome  other  countries,  the  double  Ord.of  Btlboa, 
infurance  is  merely  void,  without  any  forfeiture  being  in- »Mta^  p.  41 1^ 
curred.    When  there  is  fuch  a  divetlity  in  the  ordinances 

upon 


^      .  OF  cHAN'Giansra'iisiBKir^; 

• 

CHAP.   5?  be^incicafed.    Bbtraestofiqglo^iiilttaliafiianees^iAi^ 
^^^   .    *^  are  made  generally  without  anetceittiant:tiie.aAiTetiU^M- 
<*  ableihefetinto  i'  ferit  Wund«tftooit|'  tllat  tlie  mailer  of  4 
^.fliip)  without -ftme  good  and  accidoMd  itaufe,-  wouM'not 
f^  put  the  goods  front  one  &ip  to  another,  but  ttfoidddelhrftr 
them»  accordiDg  to- the  duifte9»7anyv  at  the  lappoititatf 
place/'    The  lea&n  given  by  Malym^  in  fuppo^t  of  his  po- 
fition,  16  by  no  means  fatisfa£lory,  nor  is  it  well  fdunddkin 
p<mit  of -experience  >•  oeidi^  ha^  he  adkteced  4  togle  ^wtlih&tttr 
to  /corroborate  the  opiaioii  adv  a^cd.   Indeed^'  the  if  hole  eiai 
vent  of  authority  turns  the  othft  way::  a(fc  le^^  H*^  a^>l 
have  been  ahk  to^tfi^oeitr  V  ....... .  


* 


»#• 


Molloy,  I  a:  JifoZ/'dijy  has  £^t  t^b^i^  ^1  JQ^^..Af^  i^A^vod  i£i:i«H^  a-Alpy 
^*  7'  ^'  ''*  and  aftf^Ti^ards  ta  tbfvyoyiigc  i^  bfcomca  le^ky^ai;^  ci^^ 
4fad  the  ftipercazgo  and  matterf  bf^a^ifntf .  btt^aoie.  6mgl9^ 
ers  of  anouier  Tpflelfor  the  fitfc^delinrenF  of-fifae  floodt^  aliil 
then  after  flie  is  loaded,  the  fecond  jr^ljtt^mili^iYksr.dia'aA 
fiirers  are  difeh^rged.  . It  is^tiue,  the  ie^^M^ce jpfeceeda  tktt*«i 
*^  If  thefe  worda  be  iii£ei;ted>  namely^  tb^po4i  iadm  M^i$4raf^ 
^  /orf^^  anj  Mivered  atjuch  flacM  by  thf£(»djbit^9r.bf  wij  other 
^Jkip^onv^ely  tmiti  thiyhifrfely  la99i»4>  4hf^ini«rer»BHift  an« 
%  fwer  the  misfortune.'"  But  thi«  does  not  at^^aH  afl^^tha 
general  rule  before  laid  down  ;.  fox  it  on^ygOea^tQ  fliew 
that^  which  u  not  denied^  that  the  paiciti  ipoay  take  a  cafe 
out  of  the  genciyal  rule  of  law,  by  a  ipecial  ^igaeement :-  and 
die  exception  ppovea  the  truth  of  ithe  firft  ^pofidon.  Be^ 
£des,  in  fuch  a  cafe,  it  ihould  ibemtlhat  dbe  ihip4  inwhidi  the 
goods  ase  lad^^ought  noc  ^>  be  changed^  but  upon  neaeffitye 

Aoc«u8  de         /  This  ppmipn  A9',con£«ml^  wj  foreign  wriM^    ^  MercesF 

^^^^^*        **  fi  eadon  navigatione^  traasferamtur  de  un&  navi  in  aliamt 

*^^  et  Ti  novldftma  navis,  nbi  meifces  tMii&f ufge '  f tterunt,  deper^ 

'^  datur,  tunc  eft  infpict^tida  forma  afieeutationia^  ilk  qua  fi 

^^'fttit  di£lum  q^^od  afiecumitur  metces^  ^tafimt  in  tait  ttaw, 

r  '^  xxxfic  ajicurafyr  'non  ttftetur^  tj\  ^upd  aaeo  tiotiett  fecit  m  jITe- 

^  ouraitione  de  tali  navi.     £t  va^  ^fft^^quia  non-pat  eft  ratitf 

SftntcrdeAffc^  ^  ai!ecur^ioniS|  foafuic  mercfs  d&vehuntur  in  una  tuifui^  €i  fMcui* 

^""'sfrJca*   *^  *  **  **^^  *  ^*'^  *^'^^ '^  prim;^?Jitcfjconfiderari; inter  ip- 
siof.  &  n.  lo..  ^  ios  afleourstorasy.  oua  iwie  n0vU/fi\ni^pifii^  fMm  4ifti.^ 


• 
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err  €rHitfi2iifft  a*»s:tmjr.<  ^ 

« 

Mticm^M-toamb^maAAf kmAi kMtfif imitCM nH^oo tfali   G U A- ^ 

'J,  I  1>  ».  •»  •■•"•j 

"iH&^npniUitpon  tho.f«bj<A|.;aknd  tW  k^^  *       - 

fmal  to  the-pjcfent  inqjiirfii^kh9iBit^k*{ctai$Mji^(^  ^  ' 

It  wM  aiOBife  wH«h  CM16  M<  u  G$iHdMih^$.hoti.Ckiif* 
"JuStintLu*    Tkc  plaintiff  bad  i]|liite4  intereft.ioc  ao  inter*  Dick  ▼.  Bar« 
cftri^  M^^ft^  Iw  fliotdd  come  iniitom  Ttr^jwU  «>  i^dK&ri  ^/^*^'j*  ^^*- 
iKginning  di&  tAieiitttre  mi  .bk  /mtariing  on  boavd  fuck  ibip  |  • 
Itbe  money  to  be  paid  though  his  perfoa  ihould  efcape,  or 
the  fliip-^  xelakai.    He  emharla^^OA  the  Spadi^i  \taX 
fhe  fpringiog  a. teak  at  fett»  h^.if^eat  on  board  tiie  Friendfii^\ 
.^  arrtml  fiife  at  Lmdmj  Jbvt  jdte  ^fmiiioMyMf  taken  af-; 
trr  Jbe.left  h<kv    And  iww»Jin  nAaAioa  ^aii>ft  ^  modciw 
writei^  lie  waaiheU  .Ud^V'i^  ^  iolamiice  is  on  theib^ 
ibe  plaintiff  fet  out  in  t- ^atfdiitd  ihaiptfi^ioim dndtJk$^J^ 
tetn  1^^  the;  tMntiff:. could <J[<Qt  hfore.  r0C(yrere4  1^0^  i^i 
gT0U|i4  <^  having  renaoved  his  perfon  into  that  (hip  in  the 
nuddlc  of  the  voyage. 

« 

'  Pr<»m  this  cate  it  appe^s,  that  although  ao  Ihtp  \iFas  nam« . 
e4  ift  the  poUoyi.  yet  the  moment  the  (hip  was  a/certakied 
b^.>t;h^fe9ibsMikation  of  tlie.iiiAirjri,  the  contrail  was  at  ax|^. 
end»  pioYidfi^  the  .iftcpad  ihip  .faaid..becti  ioft ;-  for  fa  the 
words  in  bcdia  ezprefsly  import  A  fsttiori^  therefore,  the 
infured  could  not  be  entitled  to  recover,  upon  a  change  o£ 
the  bottomi  when  the  name  of  the  veflcl  is  exprefsly  meo« 
tioned  in  the  very  inftrument  by  which  the  contra£i  is  ef-* 
fe£^ed.  And  although  the  infured,  notwithftanding  the 
cluipge  of  bottom,  recovered  in  the  cafe  ^ted  from  Strange  i  f 

it  may  be  accounted  for  in  two  ways,  confiilent  with  the 
do&ine  advanced  in  this  chapter.  In  the  firft  place,  it  was 
4  gaming  policy,  intereft  or  no  intereft  1  tod  the  plaintiff 
was  entitled  to  recover  the  moment  the  (hip  was  taken,  al-  , 

though  perhaps  he  might  not  be  interefted  at  all  -,  or  per** 
haps  the  effe^  infured  might  be  left  in  the  firft  {hip,  al« 
thoig^h  the  plaintiff  removed  his  perfon ;  in  which  cafe  even   . 
at  thU  day,  upon  a  fair  koni  fide  policy,  he.wx>uld  be  entitled  * 
to  m:Qver  {rqm.the .iindcrwxitmrsL.ai  fatiafo&ioft  £or  the Jlpf^l 
ItQ  Jbad  fuftained. 

C  c  2  Tlie 


^9f 


aV!CmAHClBBI(rHS':SHCtO 


C«  AF. 


Hie  getiMttl  doaUiie  fdiailfi  td  tbirt^ng^ctolxiitOTn  <ll 

the  fhip  was  alluded  to  by  Lord  Mafufittdy  fSuni,  <lcit»efi«^ 
the  opinion  of  the  court  in  the  cafe  of  Pellj  againft  the  Roy^ 
a!  ExcHan^i  'AB^gmitc  4>ntfpMi)r,.'^icfivhis  iihfe^  been 
Vide  ante,  c.  i.  fnHjr  reported'  in  a  ^tvc^ing  ^hapttr.  •*  Oiief  •cybjeAton,'* 
^4z.  1  Burr.  ^^.^  ^^  Lofdfliip,  «<  WiS :4btked  by  comparing: Mi  cafr  Uf; 
'^  that'  «f  changing  ihtt  {hi]y  (M*  bottonH  oh  toiniwof:  yt4skh' 

^'  good$  ftrS  ii^fured  S  4ifi>l^  ^i^  wfured  hanji^  f:#  rigim^u  ib,  {0) 

.  ,*<  For  there  the  idet^tto^  iHtp  w  eiTential  i  tikiK  i\  ftm  $kiiit^' 

H  infused.    B%it  thic  cafe  k  A6t  like  the  prtfainri^*  :  •      ..   ^' 

*     :        ■     •<  %     ». . 

l^rom  tfaid  pafitger*  hb  ertdenf^  itiat  L6^  Mdn^M  in» 
tciHied  to  confirm  ttie"  principle  >ad^xMed  iti-tiito.  chaptery 
namtiy,  that  when  an  infBranoe  i»  mide  an  a  fp^fic  fiiip^ 
arid  t^  inHired  not  Mt>g  hnpcdied  ^  any  heccffity^  wiAoilf 
the  ^^enfent  Af  tlie  underwriter,:  changed  tbo  &ip  in  tfae^ 
courfeo^  the  Voyage,  he  ha^-not  kept  hid  fKirt*  of  ihc  aoiK- 
tt«d,  and  CMinot  recovor  againft  the  uiHhiMvltei;^  • 


•• 


(a)  This  It  to  be  taken  at  a  riire,  fubje^'  to*  tfie  cxceptioai  of  laevitalite 
or  urgent  ncceflky :  for  it  has  been  held,  that  the  oiviien  of  goods  infu^edv 
by  the  k&  of  fliiftiog'the  goods  from  one  fliip  to  anofher,  <3c  not  preclodr 
tUemfefvei  from  reooycrtng  aft-average  lofs  ariimg fimn  theeaptiire of  tJii^ 
febdad  flup»  if  ibey  a^from  ikeeeffie7,:Md  for  the  btneflt  of  all  cooccitte^ 
Sic  Hattuamm  y^  St9^et^  f  Tcrfltfit  4^s«  D«t«  (a>ao(l  aati|,  tfhaj^  **\ 


I    •/ 
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CfJAPTER   THE  SEVENTEENTH. 


4  J 


Qf  IJIeyi^ioa. 


■  «.  *  *«     .  '4     &.• 


DEVIATION,  in   marine  infurahccs,  is   underffood  to    CHAP. 
mean  a  voluntary  departure,  without  neceiTity  or  any    L^ZjlL^t 
reafonablp   caufe,  froii)  tHe  regular  and  ufual  cburfe  of  the 
fpecific  voyage  infurcd.     Whenever  a  dcviatloji  of  this  kind' 
takes  place,  the  voyage  Is  determined  ;  and  the  underwriters 
are  difcharged   from  arty  fefponfibility.*    It  is  heceflary,  as  Vide  ante,  c  r. 
we  have  feen,  to  infert  in  every  policy  of  infurahce,  tlie 
plac^  of  the  (hip's  departure;,  and  alfo  of  her  <fcftination. 
Hence  it  is  an  implied  condition  to  be  performcdonthe  part 
of  the  infured,  that  the  fhip  fliall  purfue  the  moft  dire£l 
f;ourXe»  of  whkh  tkti  ilatHre  of  thin|;s  will  admit)  to  ar- 
rive zti  tke  doftined  |)Oft.     If  this^b^  upt  doiiCy; ,  if  there  be 
no  fp^inl agreement  to  allow th^  Aip^ tp goto  c<;rtain  places 
out  of  the  ufual  track  ;  or  if  there  be  no  juft  caufe  affigned  Roccus,  Not. 
Jot  fuch  a  deviation  j    it  is  Wit  juft  ^nd  teafenable,  that  '^** 
.  the  undejtw^ifcr  (bould  Kro  longer  be  bound  by  )Tis  cpntracSt, 
the  iofurer  having  failed  ^  co^nply  with  the  teri^^s  on  wh\ch 
the  policy  was  made,     Fpr  if  the  voyage  be  changed  af^r 
the  deparci(re  of  the  fliip,  it  becomes  a  different  vpyage,  and  Doug*  Rep. 
•not  ihat,  againft  which  the  infurer  has  undertaken  to  in-  *^  ' 
demnify:   (which  is  the  true  objc£lion  to  a.  deviation)  the. 
rifle  may  be  ten  times  greater,  which  probably  tlxe  infurer 
would  not  have  run  at  all,  or  at  leaf):  Wauld  not,  witliOLit  a 
larger  premium*     Nor  is  it  at  :>11  material,  whether  the  lofs 
^e  or  not  be  not  an  actual  confequence  of  the  deviation  $  for 
the  infurers  are  in  no  cafe  anfwerable,  fox  a  fubfequent  lofs» 
in  whatever  place  it  happen,  or  to  whatever  caufe  it  may  b^ 
attributed.     Neither  does  it  make   any  difference,  whether 
the  infored  was,  or  was  not  confenting^  to  the  deviation* 

Thefe  princii^es  have.b^en  ^ftabliihed  by  mjany  decifion^ 
\n  the  various  courts  of  W^ftminfltr  Holly  aad  alio  by  a  fol- 
^ma  ckleri»ixMitton  in.  the  Uoufe  ei  Lords^ .  . 


\ 


••     *' 


99S  O  F     I>  E  V  I  A  T  1  OR, 

G  H  A  P.       The  plaintiff  was  a  ftippcr  of  goods  in  a  vcflcl  bound' 

,  ^ j^  I    from  Dartmouth  to  Liverpool:  the  fliip  failed  from  Dartmouth^ 

Fox  ▼.  Black,    31^^  putlntp  j&<vr  »  ^hiXM^  tmf/l  if  tiictjity  pafs  hy^  in  the 

Exeter  affiases    courfe  of  the  irifured '  voyage.     But  as  Ihe  had  no  liberty 

Mr/juito?^     given  her  by  the  policy  to  go  into  Loo^  and  although  no  ac- 

Vatcau  cident  befel  her  in  going  into,  or  coming  out  of  Loo^  (for  fte 

was  loft  after  fiie  got  out'to  fea^gaiA)  yet  Mr.  Juftice  Taia 

held  that  this  was  a  deviation,  and  a  verdi£^  was  accorjdinjg^ 

ly  found  for  the  underwriters, 

Ikmtfym  ▼.  In  another  cafe  an  afiion  was  brought  upon  a  policy  oti 

Lord'liJu^^  goods  and  other  merchandizes,  loaded  on  board  ti^e  Ihip' 
ficUt  called  the  Charming  Nancys  from  Duniirk  to  LegVonin,     Thc 

fhip  came  to  Dov^r^  in  her  way  to  procure,  a  Medtterranean 

pafs ;  and  was  afterwards  loft. 

Lord  Mansfield  was'of- opinion,  that  the  calling  at  /Xmr 
was  a  deviation  \  and  the  plaintiff  was  ncmfuited. 

It  was  alfo  held  by  liord  C!hi«f  Jaftlc€  X#r>  that  if  i3tm 
mafter  of  a  yeifel  put  into  a  port  not  ufoal,  or*  ftay  aa  tmiK 
fual  time,  it  is  a  deviation,  and  difcharges  the  istfurer. 

The  next  cafe  to  be  reporrted  underwent  a  variety  of  difc 
enflton  in  the  fevenl  courts  in  &sotkindi  and  in  aU  of  theai, 
judgment  was  given  againft  the  underwriters  :  but'  upon  u\ 
appeal  to  the  Houfe  of  Lords,  the  various  fieerees  of  the 
courts  below  were  reverfed,  agreeably  to  thofe  prkiGiplesail* 
duced  in  the  beginning  of  this  chapter,  and  which  have  been 
uniformly  admitted  as  fouud  law.  <    .  - 

m\oi  and  oth-  The  harbour  of  Carrw,  fituatc  near  the  head  of  tho  Friih 
»nd  Co.  7  of  Fartb^  is  chielly  reforted  to  by  fhips  m  tne  fervice  ox  the 
Brown't  ParL  Qarrm  Company,  who  have  a  great  iron  work  and  c^n&tei^ 
^le  collieries  in  the  neighbourhood.  From  thenoe  vtSBds^ 
intended  principally  to  convey  the  manufaiSbures  of  thecoo^ 
pany,  their  coals,  and  fuch  goods  as  may  be  ofiered  them 
<m  freight,  fail  periodically  for  Hull^  and  other  places  on  the 
Eajlcm  coaft  of  England.  This  is  a  coafting  or  earring 
trade,  the  vefieb  in  going  down  the  Frith  touching  at  dif-* 
icrent  places  to  take  in  additional  loading,  of  to  dtfchai^ 
part  <tf  what  they  have  received  at  places:  Etcher  in  die  ntsi 
er.      Particularly  it  is  ufutd  for.  tfaefe.veffeis.to. call at^JBbr^ 

rvwftovinefs 


* 
* 


cyl'es  farthc;;.dG>w,9  tj[ie;iV«>/J|;  an4  on  thjp  jfamcifidjs  wi^^ 

{Mi\(^en{^  ha4  occ^ric;^  tQ.Q^ip  fpuTteen  hqgfiieads  of  (ob^- 
CQ  oa  )>oard  pc^  o{  tbciie  .jiceflels  iqx  fi^tll  f  and  defiring  tQ> 
i^Airc  ithem,  ^aye  (h^  foUp,wii|g  inftruAiPtu  in  wf itii^g  to 
Ham^ltoti  jM^d  ^|:iif  infurance,  brokers  in  Glqfg^w  :  **  Pleafc, 
^*.to  infurc  fpr  our  account  by  the  Kington,  George  FinUjs 
^*' matter,  frora  Carron  to  Hull,  with  '*'  rty  to  caU  as  u/ualf 
'^  fourteen  hogibeads  of  tobacco  i'*  *nd  thefe  inft^u€(ion$ 
Vf^p.cntercd.in  t|i^  broker^g  books  for  the.peruf^lofthe.un* 
^.ervriters^  as  i#  tt^e  pr^Qice  at  Gtafgo^,  Upon  the.  9th  of 
J^ruarjif  tHe-^pp^Uai]^  ,under\iriote  a  policy  of  infurance.in 
thefe  terms  \  '*  beginning  the.^^lvcntufe  of  the  faid  tobacco^ 
^^  at  and  from  the  loading  thereof  .on  board  the  faid  Ihi^ 
*^  Kingjtoti^  at  Carr^n  wharf,  m\d  to  continue  and  endure. 
'1  until  faid  fCing^on  ( bdfig-n^e^t^  a  liierty  to  *caH  at  L^h) 
^<  fliall  arrive  a(  HuH^  .and  there  be  fafely  delivered."  .  The 
rpfponden^  weiie  not  privy  to  the  allowance  to  call  at  Lei^h^ 
being,  thus  fubftitated^n  the  policy  for  the  more  general 
term, «{  ufual^  mentioned  in  the  iniikribflions.  to  the  brbkcon 
The  premium  ngreed  on  wa&  i/^  5/.  percttit.  a  rate  equal 
^t  lead,  if  not  higher,  than  was  ufual  to  be  given  in  the 
iFoyage,  'in  oafes  where  it  was  nnderftood,  or.  expefied  in 
thr  jpdiicy,  that  the  vefl^  might  Couch  at. the  cudoniary 
parts.  ;Apd  in  paiticulart  fopie  of  (hefe  appellants' ia  Fnh* 
riiUry  17*^2,  underwrote  a  policy  upoiji  this  very  vefl'el,  and 
for  the.fune  voyage,  with  liberty  l;o  call  at  Lelth  ami  Msr*  , 
f^fiuis.  Haiuen^  at  a>  premium  of  one  per  cent,,  only.  The  vqU 
fel  thus  infured  had  failed  from  Carron  five  daya  before  the 
date  of  the  policy,  that  is,  on  the  4th  of  February  1774,  it 
did  not  call  or  touch  at  Leith^  bat  put  into  Morrifin^s  Haven  :  >  ^ 
fet'fail  from  thence  on  the  91th,  got  fafe  into  the  direfk 
Miurfe  foom  Carron  to  Hull,  cleared  the  Frifh  of  Forthi  and 
pscoceeded  with  a  fair  win,d»  till  on  the  evening  of  the  lotk  « 
the  veflely  being  overtaken  by  a  ftorm.at  Hdy^  IfiatuL^  on 
die  coaft.  of  J^orthumberlaiiii  was.  wrecked,  and  the  cargo.  t<H 
tally  loft*  AU  thefe  wei^e  fa&  admitted ;  nor  was  \%  H^, 
tqged  by  the  appellants,  that;  the  Ihip.  received  the  imalkft 
damage^  in  going  into,  or  conling  out  ofiJl!i{i9^rr^/t.V  ijait«y{«  f 
Iilbslfigence  o£  this  misfortune  reachod  Gl^em  o0«  the  L4th 
isf  Fekrmutyf  when  the  scfpondienlai^opthe  &rft  time  faw  the 
policy  of  iafiitaiiOB>  «9. underftoodthat  ii  ^ff4(]}od^;ia) t^rns  > 
•  -  frcm 


C  «A  P/  fWb 'tWr-^mibfuAions  to  the  bH>kdrv  in  vhofelii*Kb1e»lr 
XVrr>^  ,.  niaiflcdk     It  did  nofcj'howeycis  occur  to  thctn,  thtt  ttns  jKglit 
vnriatk^  wOtild  «ft>rd  a*  pretext  to  themndenrriters  fpr  re-.: 
fafing*  payment  i  uprdoes  it  fecm  to  i^vetfh^n  dccutrcd  toi 
tho&  gentlemexH  who  wrote  kn^edialeljr  to  theTefpondentSi 
dbfinng'they  would  requieft  fhe  Cottm  GompMiyto  give  the' 
nfeccffary  orders  for  preferviiig- tlj«  tobacco,  afid  for^farding* 
ift  to  HtM,  ptx)ini(mg  to  contribute  towards  the  expenfe,  £a 
far  as  they  were  interefted-      Upon*  the  •'24th  of  Ftbruafjf^ 
however,  the  appellants,  In-  an  mftTuraent  (farawn  up  by  a 
public  i^otary»  protefted  againft  f he  ih^'a  having  gone  intct 
Mi>rr^r^'S  Haven^  as  a  deviatiofi  from  the  teona-  of  the  pirf-r 
ley,  which  cnlycomfcihed  a  Hberty  to^-  C9jk  at  Leah  ?  anct* 
^olntely  fefufed  payment  of  the  lofa.  .  On  this  refufal, 
the  refpondents  bjrought  their  a£tion  againft  the  appeUants' 
is  the  court  of  admtr^ty  in  ie^tbnd^  the  only  competent 
ctiurt  fep  det^mining  qbeftiona  about  infuratices,  and  other 
maritime  afiairs  in  that  country,  in  the  iirft  iinftance.    The 
appellants  p^t  in  their  defence,  which  was  followed  by  othri  . 
er  pleadingSj  in  January   1775,  the  Judge  Adiiiirsd  pro^' 
nf^iDced  the  following  interlocutor  (or  decree:)  •* Having 
**  oonfidered  the  "ff^ole  circumftaiifces  of  this  cafe,  and  in' 
'^ particular  that  it  13  not  alleged  by  the  defenders,  that  the* 
**'  purfuers  were  in  the  knowledge  of  the  (hip  the  Kingfivn 
^•i' being  intended  to  put  into  Marrifin^s  Haveu,  he  repd^ 
^^-the  defence  pleaded  by  the  defenders."      The  appellants 
reclaimed  againft  this  interlocutor,  (petitioned  for  a  review " 
of  the  fentencc)  and  anfwers  being  put  in  to  their  petition, 
the  Judge  Admiral,  becaufe  they  fet  forth,  and  fcetned  to 
found  on  converfations  between  them  and  ,the  brokers,  at 
the  time  of  underwriting  or  fettling  the  terms  of  the  policy, 
allowed  them  to  bring  proof  of  what  paiTed  at  and  previous 
to  making  the  infurance.     But  the  appellants  prefcntcd  a 
faccud  petition,  declining  to  go  into  any  prjwf,  inCfting  thai 
the  caufe  turned  fingly  upon  the  words  0f  the  policy,  and 
demanding  judgment  en  the  abftrad  qu^flion,  whether  the 
veiiil  touching  ^t-Mornfon's  Haven,  when  tot  allowed  by  the 
policy,  difcharged  the  underwriters  ?  whereupon  the  J^dgc 
again  decreed  in  favour  of  the  refpondents-     The  appellants 
then  fued  out  a  writ-  of-  fufpenfion  ftom  the  Court  of  Sef- 
fion,  of  diefe  fentcnpes  of  the  Judge  Admiral ;  and  after  the  • 
ufual  preliminary  ftep  of  procedure  before*  the  Lord  Ordina- 
ry^ the  caufe  being  reported  to  the-  whole  bench  of  Lords,  ^ 

their 


fhcir  trirdftftpr  himng  before  them  the  opinions  of  ibvtt^  ?f  C  B  A-  P, 
Ac  njoft  etninenf  qierchants  both  In  Mstghftd  and  Scodand^  t-^P*Vi 
gave  judgment  for  the  refpondents,  in  the  monrii  of  Januanj  -  -^ 

1776,  in  the  following  terms  :  ?*fiaving  advife^  informa- 
^tionsy  kmc J 'indei  and  confidered  the  p«Hcy  of  inftiranci 
^  and  the  whole  circumftances  of  the  cafe,  the  Lords  repel 
^*  the  reafons  of  fufpcnfion,  find  the  letters  orderly  proceeded,**- 
(tkat  is,  that  the  appdlant$  were  oWigcd  to  pay  the  fums 
underwiftten,  ip  terms  of  the  Judge  Admiral's  decree)  an4 
their  Lqrdihip$  decree  accordingly.  The  appellants  having 
aifo  reclaimed  againft  this  interlocutor,  it  was,  in.  Marra 
1 776,  finally  confirmed.  .  From  thefe  feveral  decrees  the 
t^refent  appeal  was  brought ;  and  the  Houfe  pf  Lords  were 
pf  opinioii,  that  a  wilful  deviation  from  the  c|u0  courfe  of 
'fhe  inftcred  vpy^c,  is  in  all  cafes  ^  determination  of  the 
policy  ^  that  from  that  moment,  the  engagement  betiif^een 
fhe  infliitirs  and  infared  is  at  an  end ;  that  it  is  immaterial 
from  what  caufe,  or  at  ^hat  place,  a  fubfequent  I'ofs  arifes^i 
the  infurers  being  in  no  cafe  aqfwetable  for  it :  thaf  the  go<r 
ing  into  Motrifoffs  Haven  was  a  wilful  deviation  from  tha 
due  cotlrfe  of  a  voyage  from  Cartvn  tp  Hull:  that  though 
it  may  be  true,  as  contended  on  the  part  of  the  reipondents^ 
that  fliips  failing  through  the  Ftiih  of  Fsrth  have  fometime^ 
been  permitted  by  the  terms  of  a  policy,  underiyrittep  ^t  the 
fomc  premium  a^  the  prefent,  to  go  into  that  port,  it  couM 
not  avail  in  the  prefent  c^fc,  fince  the  policy  in  queftion 
had  given  n6  fuch  permiflion.  It  was  therefore  ordeucq 
AHD  ADjtTDGED  that  the  interlocutors  complained  of  ihoul^ 

be  leverfed. 

•  • 

.  In  a  late  cafe  upon  a  poUcy  of  infurance  on  a  (hip  "  at  and  Beatfon  ^ 
fr^m  Fi/birow  i(k  Gottinhurjfhj  and  back  to  Leith  and  CockenzieJ*  ~^?^^l^l  ^'.'V 
It  appeared!  that  m  the  homeward  voyage,  fhe  vrcntfirjt  to  6TerniR.53i, 
QBchnziff  which  lay  nearer  to  Gott^nburgh  than  Leith^  and 
was  ftranded  in  ^he  harbour  of  Cockenzie.     There  was  a  good 
deal*  of  evidence  given  to  (hew  that  Leiih  harbour  was  the  fafer 
of  the  t^'O  ;  but  the  jury  feemcd  to  be  of  opinion,  according 
to  a*  nctc  taken  by  Lord  Kfnpn  at  the  time,  that  the  con* 
ftruflion  of  the  policy  was  to  be  made  by  attending  to  the 
order  in  which  the  places  wcte'  named  in*  it.     The  jury, 
however,  by  confent  of  parties,  to  faye  the  expenfe  of  going 
tb  trial  again,  found  a  verditl  for  the  plaintiff,  with  petv. 
mtffida  to'  ei^teip  «  y^rdlfl  for  tlic  defendaritj  if  the  court ' 

^     '  ftoul4 


I,#,  O  'F.^  rD-E,'^  Mji'^r^I  ^'^^ 


d-H  A.?,  ihould  agree  that  the  above  CQnQruAion  w^4lic  tj^we^mcy 
V  r-n^!-,'  I  The  cafe  .Qanac  ,9n  ,tp  be  difcuijcd  in  cpxxiX  %  and  thcj  wcrq 
.  ^  — •  ^f  opimon,  that.unlefs  there. be  (omc  tifage  proved,  or  fomet 
Ipecial  fafls  to  vary  th;;  general  nile»  the  party  infured  muft 
fp  to  ;hc  Several  places  .mentioned  lAth^  ^o]i.cyi  in  the  order 
in  which  they  are  na(ned  ^  iMid  that  to  d^p»rt.Crpm  .that 
courfe  is  a  deviation  :  and  .one  oC  the  judges  added*  that  tho 
parties  by  infecting  the  nacaes.  contrary  to  the  ftfltuml  ordex^ 
of  the  places*  {hewed  it  to  have  been  the  intention. ojf  the; 
parties  to  vary  the  natural  courfe  of  the  voyage*  A  yerdidt. 
vas  entered  for  ^he  de^endant^ 

Clafon  ▼.  Simr      In  the  argument  of  the  preceding  cafe*  another  was  quote^ 

bai?^iw.^fitl*^'  ^y  ^^^  ^^  ^^^  learned  judges,  as  having  been  decided  before, 
lip^  1741.  ]Lord  Qhief  Juftice  i>r,  where  injiXK  infu]:ance  on  the  Gothic, 
Lyoriy  at  andjrom  London  to  herpqrts  ofdifihargg  in  tbt  Streigbts, 
^s  highas  ,Mej[j[$nai  his  Lordfhip  was  of  ppinioni  as  fiie,  did^ 
r|ot  flop  at  Marfeilles  (for  y^rbigh  place  (be  had  ^  cgrgo)  iiK 
her  way  tot^e  Sti;eights»  bpt  meant  to  take  it  in  her  return^ 
that  this  was  ading  contrary  to  the  terms  of  the  policy  c  for 
by  her  .ports  of  difcharge,  mud  be  underftood  fuch  ports  is^ 
it  was  intended  goods  ihould  be  delivered  at^  and  the  firit^ 
gf  thcfc  was  MarfdlUs^ 

Theie  principles  being  oAce  eftabliihed^  it  foUows*  as  ^ 
ncccflary  Qonfcquence,  that  however  fliort  the  time  of  devi- 
ation may  be*  if  only  for  a  fingle  nighty  or  even  for  an  hour,^ 
the  underwriter  is  cqualjy  difcharged  as  if  there  had  been  \ 
deviation  for  weeks  or  months  :  for  the  condition  being  on<;<^ 
broken^  no  fubfequent  a£):  can  ever  make  it  good. 

Cock  V.  TowB-      The  fhip  George  was  bound  from  Cork  to  Jatnaica  with  a 

C<m,C.B.  before  convoy  in  the  courfe  of  a  war  :  the  captain,  in  concert  with 

Ch.  Juft.  two  other  veffels,  took  advantage  of  the  night,  and  being 

Ihips  of  force,  cruifed,  and  thereby  deviated  out  of  the  di» 

re£t  courfe  of  their  voyage,  in  h(^s  of  meeting  with  a 

prize.      Lord  Ciz;7/iilt';i .  clearly  held,*and  a  fpecial  jury  oC 

[209  3     merchants,  agreeably  to  his  dire£lions,  determined,  that 

from  the  moment  the  George  deferted  or  deviated  from  the 

dire^  voyage  to  Jamaica  the  policy  was  difcharged* 

In  a  modem  cafe,  however,  it  feemed  to  be  the  geAerat 
0  ppinion  of  Lord  Mansfield  vxA  a  ipecial  jury^  ^jfA  was  iworo, 

tflT 
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to  be  Hie  ufalge  by  IWcralwitncffcs,  that  if  i  mcrcliint  flii|t  C  H  A  R 
cnry  letters  of  msfrquc,  ftc  nuy  fA<i/J  an  enemy,  though  (he  .  ^TW*-^ 
may  not  rr»^,  without  bcbg  deemed  gwlty  of  ai  deviation. 

'  'On  an  infuvance  of  the  Mary  at  and  ftom  London  to  ^t^ri^  Jollyv.WiOker^ 
and  the  Wefilndies,  thequeftion  was  whether  a  fhip,  having  EaSic!^"^ 
letters  of  marque,  could  chafi  an  enemy's  Ihip,  without  being 
'iaid  to  have  deviated.  The  fa£ls  were,  that  in  the  night 
.the  Mafj  had  defcried  a  Spamjb  fail ;  and  after  chafing  loft 
fight  of  her  for  fix  hours  till  the  morning,  when  th^y  en- 
.  gaged.  The  Mary  did  not  make  a  prize  of  the  Spofit/b  fail,; 
but  ihe  proceeded  on  her  voyage,  and  was  ^terwards  captured. 
It  wad  agreed  on  ail  hands,  that  a  (hip,  in  fuch  circum- 
ftancesj)  might  not  cruife ;  and  feveral  witneflfcs  fpoke  to 
the  ufage'and  prance  of  ihips»  which  carried  letters  of 
marque,  chafing  an  enemy.  It  was  admitted  on  the  part 
of  the  inifurers,  that  if  an  enemy  came  in  the  way,  the  Chip 
muft  defend  or  engage ;  but  contended,  that  if  the  letter  of 
marque  loft  fight  of  the  enemy,  that  it  was  no  longer  chaff- 
ing, but  cruifing.  Lord  Mansfield  left  it  upon  the  evidence 
to  the  jury,  who  found  for  the  plaintiffs  \  thereby  deciding 
the  queftion  in  the  affirmative. 

In  a  late  cafe  which  came  before  the  Court  of  Kiog's  Modv.Byconi. 
Bench  upon  a  motion  for  a  new  trial,  the  Judges  were  iman-  ^T*^"*  ^  37«- 
imoully  of  opinion,  that  if  the  aifured^  without  the  know!., 
edge  of  the  underwriters,  take  out  a  letter  of  marque,  (but 
without  a  certificate,  which  by  the  prize  aft  of  tlie  33  Geo. 
HI.  ch.  66.  f.  1 5.  i^  abfolutely  neceflary  to  its  validity)  for  the 
purpofe  of  inducing  the  feamen  to  enter,  and  without  any 
intention  of  cruifing,  this  ^c^s  not  fo  eflentially  vary  the 
rifle  as  to  avoid  the  policy. 

'  The  doftrine  that  a  voluntary  deviation  from  the  voyage 
infured  vitiates  the  policy,  has  been  held  to  be  applicable  to 
an  infurance .  upon  freight  as  well  as  to  an  infutrance  upon 
&ip  and  goods. 

Thus  in  a  cafe  upon  a  policy  of  afliirance  on  freight  of  the  Murdock  v. 
fliip  Bethiah  at  and  from  £j?urdeaux  to  yirgima,  warranted  o^idhlil^SJj 
American  fhip  and  property :   the  declaration  alleged  that  Trio.  1795. 
the  Ihip  was  an  American  (hip  and  ^hc  prdl^rty  oi,  American 
6bjcft^.    The  plaititiff  proved  the  (hip  to.  be  American^  and  ^ 

it 


^199  4  ar>  'ITEV  ta:t.i  as, 

.C  U  A  B.  it  ivjB  Co  have  beett  cantended*  upon  the  part  of  the  dcfenik 
1_^^f  ^"^*  that  the  warranty  extended  to.  the  goods  on.  bosni  a« 
vdl  as  to  ti^e  fhip  :  tust  Qpai\  the  evidence  it  appeared  .that 
the  goods,  whether  J^merkan  or  not>  wen  to  he  carried  in  the 
Jhip  fi*om  BourekauH  to  SfliMt  DontiugOj  and  ^act  (he  vas  imly 
to  call  at  Njsrfolh  va,  Firgiftia  for  orders ;'  this  rendered  it 
unnecefl'arv  to  difcufs  or  decide  the  queiUtm  uppn  the  con-i 
ftru£^ion  of  the  warranty.  Lord  Kenyon  heing  of  ei|)inia^ 
that  the  ynder^^riters  upon  this  policy  had  d  right  to  expe£^ 
that  the  goods,  upon  which  the  freight  was  payable,  •yrtT& 
configned  to  Virginioj  and  that  if  the  freiglit'  yras  payaUc  f»r 
the  carriage  of  th^m  from  Baurdtaux  to  St,  Damngn^  the  uor 
der writers  were  not  liable  for.  the  lofs,  though  the  fcip  wa^ 
to  call  at  Norfolk  for  orders,  the  freight  payable  being  in  fiic2\ 
cafe  different  from  the  freight  infured  :  plaintiff  was  non? 
fiiited,  and  no  application  was  made  to  fet  '\%  a£de^ 

|Lp<qi9  a  51.  But  though  the  confequences  of  »  vohmtary  deviation  one 
£atal  ft)  the  validity  of  the  oatitTzQ.  of  iniiirance,  yet  wheco? 
ever  the  deviation  arifes  &rom  aecelEty  and  a  juit  caiiib,  the 
\inderwrit;eT  ftill  rrmainS'  liable,  althdugK-  the  covrfq  pf  dbe 

voyage  is  altered.  '^     • 

KTton  ▼.  Brag-  "^TAs  Tule  IS  illuiI'Dated  by  tlie  following  cafe.  The  ihi|^ 
4«n.  »  Stra.  Metatrremean  went  out  in  the  merchants  ficrvicc  with  a  letter 
aaic,  p..  S7.  ^^  matque,  and  bound  from  Bri/hl  to  Ni^fiundlanJt-inlnftd 
by  the  defendant,  in  her  voyage  (he  took  x  prizes  and  xo< 
turned  with  h  to  Brijlol^  and  received  back  a  proportionable^ 
part  of  the  premium.  Then  another  policy  was  made,  and 
the  Oiip  fet  out,  with  exprefs  orders  from  the  ownersj.tbcit 
[  300  }  ^^  another  prize  was  taken,  the  captain  (hpuld  put  fome 
hands  on  board  fuch  prize,  and  fend  hcj"  to  Bnfict ;  but  tliat 
the  flilp  in  queftipn  fliould  proceed  V^'ith  the  merchants 
goods.  Another  pri2^  was  taken  in  the  due  courfe  of  tbo 
voyage,  and  the  captain  gave  orders  to  fomc.  of  the  crew  tq 
carry  her  to  Briflol^  anddefigned  to  go  onto  Ne^Jhan^kuid^* 
]?ut  the  crew  oppofed  him,  and  infilled  he-  lhoid,d  go  bac^ 
though  he  acquainted  them  with  his  orders  ;  vpon  which  be 
was  forced  to  fubmit,  and  on  his  return  hijS  owalhip  was  (an 
ken,  but  the  prize  got  in  fafe.  And  now  in  ah  a&ion  againft 
the  underwriters,  it  wa»  infilled,  that  this  was  fuch  a  devi^. 
tipHj  a^  difeha^^Qd  them*    But  t^ecQUSt  ^4  jury  bdcL  tk^ 


6t    ©BttAtiiO^it*  !•# 


extuki  &y  tke  fof ce  dp4h  tlie:  mafteri  whkh  be    C  H'A;P;, 
>t  Tefift  ;  and  thcrcfort  feB  wkhiii  the  excu&  pf  ne-   .  "^^^  i 


tills  was 

oDuld  not 

ti&tfy  which  had'ulw^s  been.aibvred*    So  the  ^lamitiiFkid 

t  iterdia  for  the  fum'idfitfcd;  •  • 


The  general  writers  Upon  tiiis  fubj^il  have  eniijneratetl  tlie? 
Variotts  circamftances^  which  wHI  ti^pibrate  iis  a  .jitftt&cc^tioii 
to  the  idfured)  fbr  leaving  tfie  direft  tpck  of.  \hd  vd|!age;' 
upoa  the  ground  cS  necefttf  and  jrea(bl»ahle  ca^^Cl :  fLt«:]i.a3r^occus52.Saii* 
to  repair  Us  ▼erfcJ,  id  efcape  froni' aii;  impendmg.  (Wmiv  <^r  l^t  j.n;  It!^^ 
to  I  aroid  an  etKtnp    £a  mar  mxttts  af  decifions  in  the  Bn^ 
l^  courts  of  juftice;  we  find  Inftahoes  of  aV  thefe  various 
caocafes  'btmg  adlowed  as  fufficibnt  to  juftify  a  dcriationi 
fknd  alfo  another  ^pecie»  o^  jexcujEc^  itamelyi  to  meet  ^  coiW; 
wyi  whfdiy  indted,  is  nearly  conne&ed  with  that  of  avoids 
kig  an..tnemyi'    I  fliall  r«nk>  aU  tli^e  'cafes,  iirihkh  ^ply  td- 
ilas  (irinch  of  onr  Siuluii^i  txtMc  diefe.  feverai  <im&(ms. 

'T&e  fitA  ^oiihi  of  rioceifity  wUch  ^Ufl^ 
is  that  of  going  into  port  to  repair.     If  a  (hip  is  dec0ye(b, 
and  goes  to  the  nearefl  place  to  refit,  it  is  no  deviation  5  be* 
cftafelit  is  for.the  gen^I  tnterHft.of  all  e6A((*erned»,«nd  f^ti-i 
foqdeotfey  for  .that  of  ^bo;tMrier#ritersy  thM  ^  Oupft^e^l^: .: 
facppt  ih  E  proper '«ondhMni  oa|^»ble  #f  ^rfor-failpg.  |M' . 
^ofa^iv ......  1. 


Hhip  ^ywj^  Jacirig  at  B^^iil?  in  tbe^^ye^r  .i'^3fii  the  Mottcnt«n<i 
dwnarxhipldy^*  a  Ur.'HqOfad  to  ifafuare  .ihifrrrfeip  »»  *He t'^^^d^;^^^^ 
idnisH  InGantaaict  Office  £slf<,jQCiiJLitheadridtitar0:f4)e>ean  to^ancc Company, 
d>ztfmi^cs  from  her  xniif^  1I6  JFari  &w  Gd»r^^.  »»d.#irftGe*  Atk.54j.  ^ 
t^ojaltiiiiii^  till  th&  faid  i^p:  flioi^  a^^ 
tfeii  it  ^biiM^bd^kwfni  £or  |he:fai^lhipr.n)  ilte.faiid.itoyi^^. 
id^vf  ibtad^  poTtt  of  ^hicfet  wittoufc^h^dioe.  r  'Itic  J>fr/*    C  301  3 
ostfiie  £0  jftrf.  '4Q  Giofgk  ia  Edhunv^  1 7^^  in  heiD^  >i[ftf  to;  jE>^ 
iiaii  \ai'}iicxa^  leaky,  aaJ  in  V^'y  biid.coRdit{t>9}oUp|t)n  the 
miaAiioibius  .aAiccf  of  ihe  gotoenqr)  counc&l,  QQiwiKind.ara  ^ 
fisipa,  ^t.Jki.fiAledfor  BmgaJ  to  be  rtfitted  t  attidtaitei  benig, 
flpftathedy  in  bear  return  isfom  hcrrhomcwardfbod^  voyagei 
fkkfks^dk  spon  the  Englhe  Satfdiy  toA  was  loft*  .  £yid&Upe|f 
#as  reoRl  Qn.tke  ftirt  of  the  pbs6ti&,to  proVef  that  f /n«>^/  wadt 
^  propec  place  tx>  reBt,  and  that  the  (hip  went  tii^h^  for 
ttdt  telifosfV^'that  thia  wi&  a  rciya^  of  neceflity^  ,wd.  not  a 
taaang  voyage,  for  (he  took  nothing  on  board  but  watery 
"  '  proviiionS/ 


.     I 


/ 


Jitt  or    S£7J  ATian 

C  H  A  ^.  provifioASf  and  iMiUtfta    When  tibia  catufe  Jbunfe'-idirtd  W 
^^^-  .    heard  before  Lord  ClKincellor  ^4rAtafii/i  he  K^ 

it  but  direAed  an  iflue  at  law.     His  Lofdihip,  however^  ob* 
ferved,  that  the  geiierai  principles  laid  ddvm  bf.  ihe  plasotiff's 
Gounfel  were  right,  as  ftrefs  of  weatheri  and  the  danger  of 
j^roceeding  on  a  VoyagCi  ixrheii  a  (hip  is'  in  a  decayed  condi» 
tton :  and  in  fuch  a  cafc^  if  Ihe  went  to  the  oaeareft  placey  ht 
fhottld  coafider  it  equally  the  Xtmei  as  if  flie  had  been  ro^ 
paired  at  the  tcfy  place  from  wheneo  ^  voyage  was  6> 
Cbmmenee,  according  to  the  teri$i9>of  the  policy,  andntrdcK 
Viation;    It  is  a  tery  material  circumftince,  that  the  gDT«» 
or  ordered  the  lading  to  be  taten  out,  to  ihew  the  neccflit)[ 
of  the  (hip's  being  repaired  \  but  the^e  is  not  afyllahle  of 
proof  why  (he  might  npt  have. been  equally  repairedafite 
St.  Georgt.    His  Lordihip  therefore  direded  aii  iffltMito  ir^ 
lyhethet  the  k>is  in  July  1^)3,  was  a  b(k  during^the.vofp 
age^  and  according  to  the  adventure  which  wasiageeed  upvm^ 
0r  intended  to  be  infured*    On  a  trial  at  GuitdbaU.  ia  .the 
90ttFt  of  Common  PkaS).  the  jury  found  in  imwt  of  Vbtt 


Ci^bm  V.       *  ^^*  n^rasarf  action  on  a  policy  o^  ift(arahte  on.  the  itiaaefi 

Rcadihaw,  Sit.  2t  and  ftpin  IgiJtafbeUe  to  the  coaft^of  Afrka^  rdnriag.hEe 

Vk.  J78Z.       ^^7  ^^'  ^^de  thereon,  and  at  and  from  thence  toiieiL port 

of  difcharge  in  the  ifland  of  St.  Domingo.    Three  dap  after 

the  (hip  failed  from  La  Rochelle^  (he  met  with  a  gale,  which 

'ftralned.her  fealBd,  and  fpUt  hei;  mizea-yard  andriigpag* 

k  '\    T    The  crew  came  in  a  body  to  the  captain,  defiriiig'fiir  dietpiefio 

ervation  of  their  lives  to  make  to  (bme  port  tatepatn  :  Xhei 

t  y>\  ]    y^fPA  being  a  neir  oncj  and  the  captain  finding  that:{hciBd> 

too  little  ballaft,  complied,  and  put  into  i]^ij,;tfas.neaztft) 

port  I  fromwhence,  after  taking  in  5oo.foll8  of  aokaccoan 

*    '    -  -    halla(t^  he  proceeded  .to>  the  eoafi:  of  Qumtai[  tradckt  tilers^ 

and  the  (bif  was  afterwards  captured  in  the  fightioC  StkvDo^ 

fhingOi  bef oitl  4ht  arrived*    The  defendant  inf^ed,.  that  gobjf 

into  Li/hn  was  a  deviation,  and  called  witnefles,  who  were 

<tf'Optniony  that  in  the  latitude  iv.  wiiuch  the  Stxam  h^iiprntjAj 

there  could  be  na  difficuity*iii  repabrmg  all  thn  daxmgiiAm 

v$flel  was  defcrftied  to  have  received,  even  in  the  wodl  ^mikAk 

er,  as  (he  might  have.prdoeeded  to  the  coaft  of  ^tfricm^  mir 

Impaired  tiie^  ata  Jbb  expenfe  y.  andnhal  &  finp^iloaded  JiiBer 

t\M  in  qiteflion,  could  not  need,  aiditioiiai  baUa^u  ^(te  dier 


;*.'i 


d  ^  -  D  tV'tJi't  I  0  M.  :^ 

« 

tfofr  extmittatioti;  it  camd  out  that  tKe  pr4imii»fti  w&uM  hot  iH  A'lb' 
luKfC  ymtdy  had  the  >royige  tecri 'by  the  way  ol  Li/i:)A.         \::^^'^ 

'  Lord  -MAnrfhU  left  It  tb  die  jtrty,  on  thc"gtot»ftd  of  hecei- 
Sty  to  go  to  Lt/bw  for  repair^  He  faid,  lllit  tnUch*  d^p^nd-  /' 
cd  apoii  the  circumftance,  that  no  additional  premium  wo^ld 
have  been  reqinred  for  Kberty  to  touch  there*  if  the  jury 
believed  the  evidence  of  dbe  witnefies,  they  muft  find  t6i 
tile  phintiffi  for  that  the  whole  of  the  defendant's  cafe  reft^ 
ed  merely- upon  furmif<i  and  fufpiqons  alone.  The  plaintiff 
aecotdijigiy  had  a  verdifili 

.  The  lie&t  eicufe  for  leaving  tibe  wtSt  coiirfe  is  ftrefs  of 
Woathefi.  U{M)n  this  poitit  the  rule  is  this,  that  wherever  8 
|liip>  insider  toefcape  a  ftorm,,goes  out  of  the  dire^); 
courfe^or  w^eti^  m  th^  dueeourte  o£  the  voyag^,  is- driven, 
out  of  itbyftrett  oi^  weather,  this  is  tto  deviation  ;  becaufii^ 
it  was  oecafioned  by  the  tSt  of  God,  which>  by  a  maxiiii  df 
kaAr^  ig  ifSti  ta  node  tis^iv/fixs  ^  mdf^am:  It- had  alfo^l^ 
held,  that  if  ^,  ftorm  drive  a  fliip  our  of  the  l:ourf(^'of*be]6 
Voyage,  and  (he  do  the  beft  fiie  can  to  get  t6:  her  port  ot 
i».!ihob  not  obliged  to  return. bKck.ii^:  the  poijat 
^whence  flie  was  driven.  This  rule  is  exemplified  by  . 
thefolkrwing  cafe*  '  -1     ./■ 

'  tn  ail  aj^on  oh  a  policy  of  inl^irance  of  tfie  ^vf  Atlahtiif  Marrin^ion  V»  : 
^rarripttd  ta  ful  with  convoy  from  £«gAwJ  to  &•  if^'^  «  ^^^^^if^^ 
tNTv^bffiMrt  iiie  firft  xA'^yAuft^i.  the  queftion  was,  whedier  Vac  nil^':> . 
Aim  had'isen  a  devktiDn.  Hieiflitp  was  fepafated  frorri  her 
<oiiioy'bya:ffiprm.'  '  The  captaiirbiiirig  exitftined,  faid,  his     [  303  3 
<ffije£^  ai^ter'his  Jfeparationi  hivariably  was  to  gain. &.  KiiUy 
or  to  fall  in  with  the  convoy.    That  the  (hip  was- taken  by- 
an  AmerkaH  prmittet  in  lat.  344  Ion,  59.     Several  captains 
were  ^sataii^ed^  who  fwote,  &skt  ihey  would  hinre  taken  the^ '  '\ 
igmecourfe  to  get.  to  St.  Kius^^  or  regw  diedeet. 


*     ¥  n 
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«iii(iEd  ilMi^-«>M^.The  fin^ifMdflJon  tsy*  wlMthertlrtk 
e^^ai^wM  taken  aa  he  was^goiiig  to^A.  iEK»»r  '  If  lie  w^* 
not^'he  h  perji^redi  The  account  he  glv^  h,  that  on  th<r 
iBtk  of  Jfufy  there  was'  a  Skotvi,  which  feparated  the  £eet  t« 
tliat h^  did aUjheaoirid'te.get  to  bj^KkUy  attd todifefbUd* 
conrfeib'As^toaeettfae^Mv^y  eraffing^  -The cftpt«}nf'gM» 
da  ike  ground  not  to  Tcafoni  but  to  obey^  be  die  conie^uence' 

•  wha^ 


3»J 

fc«AR 
xvu. 
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^        '    •      ji  »      t       .         .         .  •  .- 

vnat  it  might  He  inows  nothing  of  ^e  infiiiauice :  he^£ays 
to  hlxnfelf,  If  I  dbey,  I  am  dok^  i^ight.  As  to^Uie  proteCti 
1  do  not  fee  that  it  contradi<Sts  the  captain's  evidence.  Oth* 
er  captains  have  looked  at  the  log-book  or  joiisnaii  a«d  tl^ej 
fay  they  would  have  held  ihc  fame  courfe;" 

•  »  '  ■  •   •  • 

Verdia  for  the  plaintiff; 

Upbh  the  fubjcft  of  a  departure  from  the  coiirfe*  of  tnii 
topgc,  on  account  of  ftrefs  of  weather,  another  vfefy  impor- 
tant point  has  lately  been  detetmined,  though  tlife  fame  pf  in- 
fciplc  runs  through  all  the  cafes,  that  whatetcf  happens  by 
the  a£L  of  God,  fhall  not  be  imputed  to  man.  On  this  grqujidh 
h  has^becn  held,  that  if  a  ffiip  lie  driven  Oiit  of  het  port  of 
Ibading  by  ftrefe  of  weathci*  into  another,  and  then  does  the 
bcft  fte  can  to  get  to  hfcr  jiort  of  deftinatioii,  it  flialf  hot  be 
deemed  a  deTiatiori,  though  ih<f  do  not  returh  tq  x\it  por< 
ifbm  v^'lichce  ihe  was  drft<*ri;      "  "  '•"      "* 
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JbeJaiiey  ir. 
Scoddart,  i 
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tJic  ieafe  liete  ahtilfedlcr^'as  an  aftion  xl^bk  tite  cafe  a^ 
gaiiiift  the  ^efeti(![anl>  fbr  ndt  hailing  iitftired-h  ftijt  aftd  catgor/ 
purfuafitt  to  the  brd^rs  of  theplaimiffj  by  tnc:ths  wfieieof  ht? 
1lr«^  dtftfifiifiKrdy  tfie  Odp  having  beeh  Ibft  {<»):   'It  tra$  triecf 

Dcfortr 


et 
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Wilkinfon  V. 
CoVerdalc,  Sit- 

Guildhall  aftei' 
Mich. 


Smith  T.  Laf- 
^cUes  2  Term 
Rep.  XS7. 


{a)  It  may  be  proper  to  explain  the  nature  of  this  a<Siiok  When  a  man 
undertakes,  either  bjr  an  implied  er  czprefs  promifc,  td  do  aching  for  an- 
other,  and  he  negtc€b  to  doit,  6t  docs  it  uriltilfully,  the  law'givci  ihepcr- 
Ton  injttred  an  a^orl  fbr  the  negligdnc>.  TM$  is  tRc  ba4  2M  qdHBbft  v  hN 
refpca  toinCtiraiice}  and  thfc  dkily  d<ffert<fcea>et«re<ftl  "dlis-Maiottt'Mia  tha^' 
on  a  policy  againfl  the  aodorWriters,  1%  in  poiiit  of  i^iitk  itlieir.tite  f^^mSafti 
In  this  a<SI>on  is  eiltitted  to  recover  jUic  cza^  fuvi  he  ordcrol  to  h^  iiifmd ». 
and  the  defendant  is  ehtitted  to  every  benefit,  of  which  the  tindc)jwrit«t, 
«UuM  ha^e  takea  adrantageyfadh  a^naud,  deviaiitiii,  mm-eompliai^e  witi^ 
ik.arranty,  <^.'  -  •  . 

In  a  late  cafe,  the  whole  law  upon  'this  a<^ioiv  was  very  fiiy^'  and  accu- 
rately flated  bv  Mr.Juftice  ;5«r//fr,and  aflent^d  toby  the  whole  Ctmrt ;  an4 
Upon  this  occafion  that  ^eimed  ]^dg«  lAetition^d  the  three  inf^ances  in  which 
(iich  an  order  to  infore  mud  be  obeyed,  other  wife  this  t^on  will  lie.  Firff, 
«liitf<£:a  m«rthant  abfoad  littncfttSb.ili  tlic  hih^  ^  Ul  ^Me^MiidlDt 
licrfy  he  hai a ti^t  to  espe^that  ht  wiU^tey  aa.orfo  to  ifliififc^liectiife 
he  it  entitled  to  call  his  mon^  out  of  the  otk«r*s  hands  wjieu  wA  is  what 
hianner  he  plcafts.  The  tccond  clafs  of  cafes 'is,  where  the  merchant  abroad 
iiasnoeflfefts  m  the  hands  of  bh  corre(\>oiidbi<,y«  if  tftfe  cctarft  o^  deatlftf 
Uet»«»i  tbem  iA  f^k,  that  the  one  has  fa^dR  uM'fb^fhld  «lt]k«  i^  \s3Xk»- 
a^e,  and  the  other  to  comply  with  them,  thie  loHn^  \t$^  •'vif^  ^  eftpcft 
that  his  orders  for  idfurance  wit!  iliU  be  obdye^,  ^i^tefii  the  latter  givt  ha4 
t'odct  £b'<iiifcOcit3ntie  ttiit  courfe  ol  dealwg.    Tbirdljv  If  the  merchant  a- 


OF     1>  E'V  I  A.T  I  O  N.  304 

belbre  Mr.  Juftice  BuHer  at  QuUSall^  at  the  fittings  aftet  CHAP, 
Trinkj  Term  1 7  85  j  and  a  veidia  was  found  for  the  plain tiflF.   ^^y!?'^j 

Upon  a  motion  for  a  hew  trial,  the  fads  appeared  to  be 
thefe :  The  plaintiff,  who  lived  at  St.  Kitts^  wrote  a  letter  to 
the  defendant,  dated  the  30th  oi  April  1781,  informing  him 
that  he  intended  to  purchafe  a  (hip,  and  offering  the  defend* 
ant  a  (hare.  Oh  the  4th  of  May  178!,  he  wrote  a  fecond 
letter  tb  the  defendant,  acqudnting  him,  that  he  had  pur< 
chafed  the  (hip,  but  had  only  a  (hare  in  it  himfelf,  the'  red- 
due  being  divided  into  three  or  four  mor6  (hares,  one'  of 
which  he  had  refetved  for  the  defendant,  in  cafe  he  (hould  • 

'  wi(h  to  be  concerned )  and  directing  an  infurance  upon  the 
ihip  at  and  from  St,  Kitts  to  Londonl  warranted  to  faiT  witi 
convoy.  Oh  the  aSth  oi  June^  the  defendant  wrote  to  the 
plaintiff^  that  he  had  no  objeSion  -to,a  fourth,  or  a  (hare  equal  C  305  3 
to  the  plaintiff's.  On  the  third  of  Julj^  the  plaintiff  mfornv* 
ed  the  defendant,  that  the  (hip  had  left  the  port  to  take  io 
her  cargo ;  that  (he  let  go  an  anchor  at  Sandy.  Pant,  but  m 
the  wind  blew  fxcfh^Jk^  drove  Qut,  an4  could  mt  C9tntin  agi^n  / 
thatjbe  was  obliged  to  go  to  Mufiatius,  and  be  therefore  hp]^4 
that  the  defendant  had  not  negle£ted  to  make  the  infurance,  for 
fear  of  accidents.  The  defendant,  on  the  19th  oijttfy^  wrote 
thus  to  the  plaintiff:  ^'The  infurance  you  ordered  (hall  be 
"  ddlic^*  Pliiihtiff  a^dii,  on  the  15th  of  July^  wrotCi  that 
the  Priendjb^  did  all  i'ti  her  po4atr  tt>  get  up  from  St  EaJlatMl 
kit  eeiddfUiiy  and  therefore  he  fold  htr  to  Mr.  Rofs  at  Eajlbi^ 
tiks^    I  have  already  trafifcribed  as  much  of  the  feverallet^ 

tcrrf 

bfMd-fcti^s  bitti  c^  ta4?A^to'  h\i  cbrtTTpfOtldent  here,  he  may  engraft  iStt 
theto  -9n  ordtr  t6  in&re/ as 'the  implied  condUion,  on  which  the  'brlh  of  lai^ 
4tBg  Aail  t)e  aceeptcd,"whicfaf  the  other  mod  obey,  if  he  acceftt  them,  forir 
ift'one  entire  tranfadtioa.  For  if  the  commiifioD  from  abroad  confift 'of  Cw0 
parts,  the  one  to  accept  the  bill  of  lading,  the  other  to  caufe  an  infur- 
ance to  be  made,  the  corrcTpondeat  cannot  accept  it  in  part,  and  rcjedb  it 
as  to  the  rdlk  • 

So  aUb  if  a  merchant  here  accept  an  order  for  infurance,  and  Uitiit  the  WalIacev.Tel!« 
broker  to  too  fmall  a  premium,  in  confequence  of  which  no  infurance  can'  i^^^^]'^^}^&  *<* 
be  pnMaued,  he  it  liable  to  make  good  the  lofs  to  hia  correfpondcnt.  before  Mr.  Tuf- 

But  if  a  perfon,  to  whom  fuch  orders  are  fent,  does  what  is  ufual  to  get  ^  'y^ytsi  R.  '18S. 
the  infurance  made,  that  is  fufficientj  becaufe  he  is  no  iofiirer,  and  is'  not  note  {a.) 
obCged  to  get  infurance  at  all  events.  Thus  if  he  fend  to  Lloyd's  and  the  Smith  v.  Color 
underwriters  rcfufeto  take  the  rifle  at  any  premium  ;  and  he  afterwards  gan,  aTerm  R. 
fend  td  get  infurance  done  at  Nrweaflh,  he  has  dbne  his  duty,  and  can  wev  ^.^  "pji^jj^fLi 
er  afterwards  be  chargfsd  in  this  aason^'  akbi^efpeculif  If'tbe  J^ttdatiff  foreMr.Juf^cc 
Ji^opt  and  approve  his  ai^ts.  Buller,  &li«h. 

D  D  <7«;- 
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CHAP,  ters  a^  arc  ftiatcrid  to  the  iabjcft  of  ttris  chapter ;  in  a4<Ii-> 
I  ^?*  i  tion  to.  which,  the  following  fa£is  appeared  in  cvfdcnce  : 
That  the  (hip  Frtindjhip  had  faikd  from  &U  Eufiaitusy  on  the 
I  ft  of  Augujl  with  the  convoy^  aiid  that  ihe  had  afterwardf 
foundered  at  Tea ;  that  St.  Eufiaiius  is  in  the  dire£t  rodd  to 
London  from  St.  Kitts^  and  the  convoy  from  Su  Kilts  zU 
ways  looked  into  St.  Eujlatius^  to  take  up  any  (hips  that- 
might  be  there  \  that  if  the  Frtendjhip  had  failed  from  St^ 
KittSy  {he  muft  have  gone  hj  Eu/fatiui;  but  would  not  have 
Hopped  there :  that  when  (he  was  driven  tcr  St.  ^li/latius^ 
aftir  making  feveral  efforts  to  get  hack  to  St.  Kitts  to  ^nifh  her 
loadihgi  and  finding  {he  could  not  fucceed>  (he  t&en>  took  ixt 
the  reft  of  her  loading^  St.  Euftatius*     ^ .    . 

•  At"  the  trial,  feveral  grounds  of  dcfiencc  •wire  made  ;  but 
-  C    *   .     the  only  one,  material 'fbi:  bur  con(ideration  was,  that  the' 

remaining  at  Si.  Eufiattus^  and  not  goiiig  badk  to  &•  Kitts, 
Was  a  deviarion.     The  teamed  judge,  who  tried  the  caufe^ 
^'as  of  opinion  that  it  was  not  a-  deviation,  being  occafionedt 
by  ftrefs  of  weather.    Upon  this  ground,  amongft  others^  tiic^  * 
motion  for  a  new  trial  was  fouadedv 

.    After  argument  at  the  bar; 

.'      >  •  • 

•  Lord  Mamjield  (aid^  **  The  only  material  qucftibn  Jf/ 

whether  there  is  a  deviajtion  in,  thi$  cafe  :  and  that  depend*  . 
on  the  evidence*  If  a  ftotm  df  ive  a  ihip  out  of  her  voys^ 
into  any  port,  attd  being  therc^  ihe  doe$.thc  beft  (hcLcan  to 
get  to  her  port  of  deftination,  (he  is  not  obliged  to  return  back 
to  the  point  from  whence  (he  was  driven  i,  but  here,  the 
£  3fo5'  3  witnedes  fay,  (he  tried:  ts>  get  back  to  St.  K^ttt^  and  couid^ 
not  :^  and  it  is  a  m\»ch  eafier  navigation  to  go  dtrc£kly  from' 
St.  Buflatius  to  London^  than  to  go  bact  to  Si.  Kitts  firftw^ 
And  as  to  the  taking  in*  the'  cargo  at  5/.  Euflaiius^  I  do  not 
find  that  the  (Rip  loft  any  time  by  it.  Every  thing  i&  the  ef-- 
fed  of  the  ftorm,  and  occafioned  by  it^  This  is  the  only 
point,  on  tvhich  t  had  any  doubt,  ai\d  it  required  (bme  con-; 
fideration.  It  was  a  queftion,  which  was  proper  to  be  left^' 
to  a  jury,  whether  this  was*  tlie  (ame  voyage  or  not^  an<l 
they  have  determined  it.'* 

Mr.  Ja<Hce  WifUt  inclined  to  a  different  opinion.  **Mf 
only  doubt  is,  whether  it  was  the  fame  voyage  as  tliat  in«<r 
ioxtA^    So  £ar  as  the  Qup  was  driven  by  ftrefs  o£  weather, 

fa 
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fo  far  there  is  an  exception.     When  fhc  is  driven  to  Sf, 
Euftatiufy  ftic  attempts  to  get  back  to  St»  Kitis ;  but  I  do 
hot  find  that  {he  made  any  attempt  to  get  to  London  at  that 
tirhc.     when  (he  was  at  Sf.  Enjtatiusy  the  ownct  of  the  ftrip 
fotd  her  to  ^^,  who  loaded  her  afrdfh  with  tobaccb  iilttead  - 
of  fugaf,  which  Was  to   have  btfcrt  her  original  fcargo ;  io  " 
that  thefe  is  a  new  cargo,  a  ilcw  owner,  and  a^ntw  Yojragei 
In  thefe  cafes  we  l(*an  very  much  to  d^ationi  '  In  a  caft  lati-" ' 
ly  detcrmihetl  fai  this  cotlrt,  it  was  hdd,  that  going  to  Bedu^  * 
w«7w,'thotigb  oiily^a  f^Sw  leagues  ou<  df  the  way^  was  a  d^«t" 
ViWtion.     ft  ftftkes  me  as  a  eafe-of  fdjhe  difficulty !  perha{)s 
the  juty  had  not  fcvidcUce  enough  hid  before  'them,  on 
which  to  dietehfiine  ;  for  there  i«  ribtbittg  ftW  on  the  patf 
bf  *the  defendant  as  ti^the  ufual  courfe  of  -the  vbyagii/    Thfc 
rifk  vi-as  cehainly  increafefl-by  the  fliii^'s  continuing  at  Sf* 
JEif/fntius  fo  long ;   for  the  -liifurance^  if  good  at  all,  was 
gdod  4H  Ae^tithe'fte  layby  at**/:  Et^dfius ;  and  fhc  niight  '■ 
have  contiihied-'  there  much  longer.     In  my  opinion^  it  la  * 
vA-y  wdl  woftii'the  re-eonfideratien  of  a  jury*** 

•Iten  Juflice  'jJiiiurJi'^^TiilB  btight  to  \>c  cbnfideted  as  • 
Wrd  faiHt  V6y?.ge«  inWred.'  "  Wherever  a  fhip  -is  driven  by  - 
ftfTjft  ctf^'We^i*  otit 'dP*6r  b^n  port  into  another,  that 
fhiall'noi'^'coftfiderdd  aka  devisitioni     Here  A^  fhip  Wa0 
forcetf  by •ftrfcfe'-rf  wiiatheMo  go  to  St,  Bufict'uT  1  artd  being 
there,  fli€%dfleiVour(?d  feVcrtltttnes  to  get  baek  t«  S^  tSHs^ 
bat  wiViibut  feffeft..   In  fieQ  k  Wa^  better  for  tW. panics  that 
the  cargo  fh^iiW  bfe  completed  ilt  St  Ei4ftliUiUs\  h^r  coiltin-t     - 
iiing  there, -irather'^femihfniies' Ac  ti&Ain^dAlsr^fe^    be* 
caufe  if  Oi.e  had  gone  back  to  St.  Kitis,  it  would  have  takeil 
up  a  ibhgi^r  i\mt.    fi  tReli  ev61ry  thing  ^a^  done,  tliat  Jbdld    [  36^  J 
be  done,  iiftdef  fudh  cirtuwftances,  for  thd  benefit  df  the  * 
advchtui:6;  thi3  (hall  not  vacate  the  policy.*'       " 


( 


Mr.  Juftice  Sul/er.-*-^^^  It  haft  fecen  niuch  relied  on  in  tWi 
cafe,  that  there  was  a  change  of  propei-ty ;  but  thai,  in  niy 
opinion,  makes  no  difFcrence.  Then  laying  that  but  of  the 
qyieilion,  and  fiippofing  the  (hip  as  hot  being  fold  toRo/s,  1 
iRrill  firft  confider  whether  this  is  a  different  voyage^  But 
that  cannot  bcf,  as  it  woiild,  fee  contrary  to*  tlie  evidence : 
neither  is  it  true,  that  the'velTcl  afterwards  purfucd  the 
fame  voyage  by  accident ;  for  tiiat'  part  of  thi  cargo,  which  { 
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C  H  A  P.  ih^  took  in  ^  St*  KktSp  ooqtinued  on  board  of  lies  thfi 
^V^'  i  ^i^lc  tune,  and  the  origitial  imeattoo  o£  the.fliij/s  comii^ 
^~^^''  to  London  was  Hkewile  c^ontipued :  the  parties  never  thought 
of  a  difierent  voyage.  But  it  is  faidi  that  £he  took  in  anoth* 
er  cargo. at  St,  JEtd/htiui  .*  what  fay)  the  evidence  i  .Where 
a  captain  has  not  taken  in.a  full  caprgOj  it  is  ufual  to  take  ii» 
the  reft  at  St.  Eufiatim  v  f^ch  was  proved  to  be  the  cuftom 
otthe  voyage  %  and  it  wap  prov^  that  on  a  imiwitarj  tCl  o£ 
dxe  captain'-s  g<nng  to  St.  Eufi^iusy  the  policy  wt>uld  haTC 
protede^  the  flrip^s  ^ay  tl^qre  ^  afortim  it  will^  when  the 
(hip  was  driven  there  1^  ih«£i  of  weadicr*  Aa^  to  the  dc" 
fepdant^s  nflt  being  piep ared  af  tbetn^  to  zipfwac  dttubgt, 
he  ought  tQ:  have  come^preprjiid  vrith.that,  wjiick  wa»  the 
gift  of  l\W  defence.  Ti^ca  v^  Ac  nSc  altered  ?  had  it 
been  ibs  it.was  uvxtl^  defqn^otfs  pow^  to  have  proceed  itt 
but  there  vivas  no  prqof  th^t  it^  was  altered^,  part  of  th<$ 
fa^ne  cargo  continues ;  nor  does  it  appear -th^  they  meant 
to^  alter  the  e^rgo,  for  (be  ^sdettvoured  tor  g^  bad;  cd  Sff 
Kitts  to  take  in  the  reft  f  but .  was  prevented. by  ftorpiis.  i 
think  the  ri(k  wbidd  in  reality  have  been  muchr  greater  if  Qac 
had  gOne  IhmJc  ^  for  (he  muft  have  come  by  the  wayof  Si^ 
JSu/latmt  again  in  her  pafiage  home..:  "j^e  part  o^  hipr  ear^ 
go,  wl^ich*  was-  taken  in  at  the  thne  the  ^ip^  iicas- drivetf 
frpm  St.  Kkt^  has  already  been  paid  f«r  by  the  defieadaat > 
even  tiiis- would  not  l^ve  been  pa^l  for  by  the.deffmcUnt^  if 
he  had  conceived  that  the*  voyage  had  faeei^  at  ;m  end/'' 
The  learned:  j^idges  die]^efore>  except  Mr.  Juftice  WilUt^  af-r 
ter  giving  thisir  opinions  v(pQa  the  othcv^poims  inthecsH^liv 
ordered-  the  rule  f«v  a  n^w  t|iake»  be  difel^avged. 

C  iJQS^  3  "     '^  deviation  may  alfo  be  juftifi^d»  iif  done  to  avoid  alt  en^ 

'    ^  "  emyt  o^.feekior  convoy;  because  It  is  in  truth  no  deviatiotf 

to  go  out  of  the  courfe  of.  a.voyagCi  in  order  to* avoid  daft*- 

ger»  or  to  obtain  a  prote£lion-  againft  itr 

■  •  •  « 

A?°^  ^  sSt '        '"  ^^  a£kion  upon  a  policy,  which  wis  to^  infiir^  tie.  WS^ 
445/  Ram  Gallcj  in  a  voyage  from  Bremen  to  the  port  of  Lsnisn^ 

warranted  to  depart  with  convpy ;  the  cafe  was  thisy  the 
GflUy  fet  fail  from  Bremen^  under  the  convoy  of  a  Dutch 
man  of  war  to  the  Elb,  whpre  they  were  joined  by  two 
other  Dutch  men  of  war^  ^d  feverai  t)utch  and  Mnglifi 
merchant  {hip%  whence  they  failed  to  die  Tefcel,  where 
they  found  a  fquadron  of*  Effgli/b  m,en  of  war  and  an  Ad« 
mipraL    After  a*  ftay  of  nine  vraeks»  they  fet  out  from  the 
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fMWbi;  Btod  ilt  GJlff  m^  fe^^fmted  ia  a  fbbfUh  Md  jSiSm  CHAP. 
Iff  •  jPW«i**  pmatecA  tAen  ugajn  by  a  Ihatb  priyiteer>  ,^^^^;_y 
Md  jpaJd  80/.  ftlTiig*.  ....     ^^         • 

•  It  was  ruled  by  Li>rd  Chkf  JliftiteMHMr,  that  tlie  toyage 
ought  to  be  according  to  ufage,  and  diat  their  going  to  the 
]SiS,  'tb6ii^  in  hik  ^mt  cf  ih^  wafy,  iiras  noi  deviotSoh  v  for 
|ffl  ^fter  the  year  i'703»  there  waa  no  convoy  for  fliipe  dir 
redly  fVoin  JirhMn  tp  L^tuhn.  And  the  plaintiff  h»d  % 
Yerdifit 

On  an  infiiranee  fttm  Lw^ion  to  OUraltar,  waztanted  to  Oorioa  ▼. 
depart  with  convoy;   it  appeared  there  was  a -convoy  ap*  5^^^  botSST 
{pointed  for  diat  trade  at  Spiihead ;    and  the  flitp  iiangif^  %  Stra.  x»6^..  * 
fiavii^  -tried  for  convoy  in  the  Dovms^  proceeded  to  tfi^ 
Satd,  and  was  taken  in  her  ^y  thtther*    The  iafurers  !»• 
filled  that  lin$  being  the  time  of  a  French  war,  the  fhi^ 
Ihould  not  have  ventured  through  the  chanhel^  but  hav^ 
waiaed  in  the  Dnans  fm  an  occafrmud  contoy.    And  man^ 
)iierdant8  and  offi^e^keepers  were  examii^d^  that  purpolie* 

But  Ldrd  Chief  Juftioe  Li9  held  that  the  flup  was  to  be 
Tonfidered  a#  under  the  defendahf  s  infurance  to  a  phce  oF 
general  rendcTvousi  according  to  the  interpretation  of  the 
words  vmtfkinted  ta  depart  ti^k  temvoy*  And  if  the  parties 
meant  to  vary  the  infurance  from  what  ia  comhionly  imder* 
ftoody  they  fliould  have  patticularined  her  departure  with 
convoy  from  the  Dewni,^  Tfce  juries  were  compofed  of 
merchants;  and  in  both  cafes  they  foiyid  for  the  plaintiflk 
tipon  the  ftrength  of  this  direftion- 

^  ♦    • 

In  the  cafe  of  Bond  agaxnft  Nutty  in  which  the  material  [  309  ] 
queftion  was,  whether  ^  wanfaAty  had  or  had  not  been  com-  9f^^  ^*P^ 
plied  with,  and  which  confequently  will  be  fiiHy  ftat^  in 
the  following  chapter,  the  point  of  deviation  for  the  purpofe 
of  procuring  convoy  alib  came  under*  the  conlideration  of 
thie  court.  Upon  that  occafion.  Lord  Mansfield  and  the  whofe 
court  held,  that  if  a.  (hip  go  to  the  tifual  pl;4ce  of  rendezvous, 
for  the  fake  of  joining  convoy  there  ready,  though  fuch  placb 
':bc  out  df  the  dircft  courfc  of*  the  voyage,  it  is  no  deviattod. 

• 

•  •  L 

'    And  in  a  mote  rafodern  crfe,  th^  only  queftfen  wte,  whetft  ^°^^  *"* 

«r  there  was  a  detiatlbli  or  rtit.    hotiJUirm/SeU  *thcrc  A-  Flctcharsit- 

*  »'  -''*'  •         ^    "  .-•  *   ■    -••     TcQed- 


d 


p  H  A  P.    reSb^d  tbe  jury  to  find  for  the  pUintifi),  if  thef  bdiercd  that 

XVII.       ^1^  piptain  f aurly  and  bwdjule  ^Ae4  according  to  the  bed  of 

tinn  m  jLon-    his  judgmeiit :  that  he  had  no  other  view  ox  n\otiye  but  tq, 

^^So^'"**  ^*^  come  the  fafeft  way  home,  and  to  meet  with  convoy ;  for  thaf 

it  wsM  no.  deviati(ui  to  gp  qiit  pf  th/e  v^ay  to  atoid4aiiga'« 

In  our  law  btpoks  we  {bmettmes  meet  with  cafes,  which 
lay,  thaEt  a  deviation  may  be  juftified  by  the  ufage  and  cof- 
tom  of  the  trade^  Biit  that  U  ^Q^  qui^  ^onretSt.^  for  if  by 
the  ufage  of  any  particular  trade,  it  is  cuitomary  to  ftop 
at  certain  places,  lying  out  of  the  direA  courfe  from  A.  to 
j^.  it  is  no.t  a  deviation  to  ftop  these  \  becaufe  it  is  a  part  of 
the  voyage.  There  i^  no,  deception  upon  the  infurer  ;  bcr 
caufe  he  is  bound  tQ  ts|ke  notice  pf  the  ufages  of  trade ; 
they  are  notorious  to  ail  the  woiid  ^  and  wl)^  the  ufage  htf 
.declared  it  lawful  in  a  fpecifiq  voyage  to  go  to,  any  placci 
though  out  of  the  immediate  track, ,  it  is.  as  much  a  part  of 
the  contraf^  of  infurance  between  the  p^rdes,  as  if  it  hafi 
|»een  particularly  n^entioned.  .  Sut  in  ordex  to  juftify  ^ 
captain  of  a  Ihip  in  quitting  the  ftraight  and  direA  Une  froif^ 
the  port  of  loading  to  that  of  delivery,  there  mud  be  a  pre- 
cxfe,  clear,  and  eftaUifiied  ufage  upon  the  fubje^  -  not  de« 
pending  n^erely  upon.  oi;ie  or  two  ^oofe  and  vague  inftancev 

MtftwT  ^  '  Where  a  (hip  \n&  infured  from  Liverpool  to  Jamaica^  and 
TowiObq.  jij^d  p^t  iuytQ  the  Ifle  of  Man  \  it  appeared  that  there  wcr? 
^mg  inftoncu  of  the  Uv^rpod  Ihips  putting  in  there,  but  it 
was  not  the  fettled,  common^  eftablilbed,  and  direct  uiag^ 
^  ^he  vof  age  s^nd  ^^^de  :  it  was  therefore  held  a  deviatioi^ 
and  the  underwriters  were  difchs^^d  from  any  \o{%  thyt 
happened  fubfequent  to  the  deviation. 

r  3X»  1  Having  thus  mentioned  a]!  the  faics  to  be  found  in  tfar 
boolca  pf  ireport^  which  operate  as  an  excufe  for  a  departure 
bom,  the  di^  co^iurie  -of.  the  voyage,  and  whi^h  prevent  tho(c 
efi^£tsj  which  always  follow  a  donation,  namely,  the  di(- 
eharge  of  the  infurer  from  his'^contrafl;  it  will  be  proper  to 
obferve,  that  it  is  not  meant  to  infiuuate  t^t  other  circun^- 
ilances  may  not  frequently  happen,  which  wiH  have  p^ediiy 
Coirp.  6»i.  ^^  ^^  ^^^^  cpnfequcnc^.  For  iji/thereyer  a  (hip  does  tl^t 
which  is  for  the  general  benefit  c^  all  parties  concerned, 
the. ad  i$  9%  much  within  the  intentioda  and  fpirit  of  the 
polic^f  and  confequently  as  qiuch  proteiSted  by  it,  as  if  e%- 

prefled 
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|ve{ed  ia  tcmtfd.    And  therefdre  on  all  mfei^:  iorordMb  lo  OH  A'  P. 
detennine  wbcUier  a  direrficm  fsom,  the  diret£l  coivfe  of :the    ^^Yfj*  ^ 
royage  is  fiich  9  4cria|ion  as  in  biw  yaeatea  the  policy^  it  will 
be  proper  .^o  attend  tp  the  mot];?e$i' end»  and  coniieqaesces 
pf  tbe  aA>  a«  tl^  true  criterion  of  judgment*  ^ 

If  any  pf  the  ci]rcttmilance9.  abo^  ftated  do  pcally  /sad 
^ifi  ^/^  occur,  I9  as  to  render  a  deviation  abfoluteiy  necef* 
fary,  the  ihip  muft  purf^e  fuch  vojoff  of  neceffitf  in  the  dW 
iftik  courfe,  and  in  the  fliorteijt  time  poiltblei  otherwife  the 
underwriters  will  be  difcharged.  Becaufe  a  voyage  fupei^ 
^ded  by  neceifity,  ought  to  be  ful^edl  to  the  fame  qualifir 
icationsi  ami  entided  only  to  t^t  fame  fort  of  latitude  as  the 
original  voy^iget  i^  having  become  by  operation  of  law,  % 
|iart»  as  it  w^xfi  of  th^t  original  voyage. 

This  was  laid  down  as  law  by  the  Court  of  King's  Beaoh  t-avabfe  ▼. 
4n  a  cafe,  ia  which  the  voyage  infured  was  defcribed  in  thefe  ^jj^*^*  ^"**' 
words :  ^'  At  and  from  Fort  V Orient  .to  Pandtcberiry^  Madra$^ 
^^zBdC^ifUh  and  at  and  from  thence  hack  to  the  fliip's  port» 
^^  or  ports  of  diiiE:harge  in  France^  with  liberty  to  touch,-  in 
^  the  outward  or  honieward  bound  voyage,  at  the  ifles  of 
^'  France  and  Boufton^  and  at  all  or  any  other  ports  or  placeSj 
f'  what  or  wherefoever :  and  it  ihall  be  lawful  for  the  faid 
^'ihip,  in  this  voyage  to  proceed  and  fail  to,  and  touch  and 
^'  ftay  at  any  ports  or  places  whatfoever,  as  well  on  this  fide, 
^^  as  on  the  othor  fide,  the  Cape  of.fiood  Hope^  without  being 
^  deemed  a  deviation."  The  fliip  did  npt  fail  till  the  6th  of 
Deeember  1776^  and  did  not  reach  Pmdicberry  till  the  a3d  of 
Julyi  1777.  She  continued  there  till  the  23d  of  Augtifl  foK 
lowing,  when,  inftead  of  pi«)ceeding  to  China,  fiie  failed  for 
fiengalj  where  having  paiTed  the  winter,  and  undergone  very 
confiderable  repairs,  Ihe  failed  from  thence  early  in  the  year  - 
1778,  (being  tihe  ffpcond  ihip  that  left  die  Ganges)  retuined  [  3,(1  } 
to  Pondifienj  i  and,  after  taking  in  a  homeward-bound  cargo. 
^t  that  place,  proceeded  in  her  voyage  back  to  L^Onent,  but 
was  taken  in  OQober  in  that  year  by  the  Mentor  privateer*. 
The  ufual  time,  in  which  the  dire&  voyage  between  Ptmdi'. 
dferry  ^d  Bengal  is  performed,  is  fix  or  feven  days,  but  the 
Carntdic  was  about  fix  weeks  in  going  to  Bengal,  and  two 
months  on  the  way  back  from  thence  to  Pondicberrj.  Both, 
going  and  returning,  (he  either  touched  at,  or  lay  off,  Mt^ 
4ras^  Mafulipatamp  Vifigapatantf  and  JTauM,  and  took  in  goods 

at 
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CHAP,   tt  alt  'Aoft  places.    The  fiaintiil  vcftcd  their  cafe-ehiefy 
■  ^_^J'       <^  this  gtound,  diat  the  voyage  to  Bengal  ivas  a«l<^p«ed  by 
*^^  neceffity  for  the  fafiety  of  the  ihip,  qpoa  the  hmAfide  opinkui 

of  the  captain^  and  the  reft  of  the  oflkora,  and  of  one  f  «r* 
0rd  the  fupercargo,  who  had  the  principal  fl|a<iagcinenlu  T0 
prove  this  necei&ty  it  was  fwom  by  Berari  and  £our  mates, 
iStsA  the  fh^  had  been  detained  longer  in  Euf9p$  than  at  firft 
tras  fore&en,  and  that  ihe  met  with  extremdy  bi^d  weather 
on  her  outward  paflkge  1  and  at  Pomiidynrj  was  fo  leaiky,i 
diat  it  appeared  to  them  that  ihe  mttft  be  careencdi  which 
CDuld  only  be  dotie  at  Brngal^  ^ere  being  no  other  {dace  fe 
near)  to  which  ihe  could  proceed  wkhiafety,  where  that  op^ 
eiation  could  he  performed  }  for  that  no  faaifaottr  between 
^^nduhmrj  and  the  Gangts  on  the  one  fidoi  and  Frntdkhertf 
and  Bombay  on  the  other,  would  admit  of  f6  brge  b  vefiei 
being  hove  down^  her  burthen  being  near  800  tons.  In-, 
deed  it  turned  oiit  when  they  got  to  Btngid^  that  flie  could 
be  repaired  without  careening :  but  diis  was  only  difeoverei^ 
liiey  faid,  after  flie  was  unloaded  of  much  more  of  her  con* 
'  X  tents  than  could  hare  beeq  done  with  fafety  in  the  open 
toad  of  f^ndicherry^  All  the  witnefiks  for  ^  plaintifis 
fwore  that  they  took  the  resolution  <£  going  to  Bmgal  much 
9gainft  their  inclination ;  for  that  it  would  have  been  not 
only  more  for  the  advantage  of  the  owners,  but  alfo  mors 
{or  their  private  intereft  as  individuals)  to  go  to  Chma,thej 
having  prepased  their  own  adventures  for  thoit  market.  Be^ 
fides  the  circumftances  of  the  leak,  they  afEgned  an  addi- 
tional reaibn  for  relinquifliing  the  voyage  to  China^  vhs,  that 
they  had  been  fo  long  detained  at  Fondicherrj^  from  delays 
in  unloading  their  outward-bound  cargo,  that  they  were  not' 
ready  to  leave  that  place,  till  it  #as  too  late  to  undertake  tbr 
C  J^^  ]  CAina  voyage  with  any  d^rce  of  prudence  or  fafety  \  and 
they  faid  Bengal  was  the  beft  place  they  could  go  to,  in  or^ 
dcr  to  winter.  The  defence  fet  up  was ;  ift,  That  the  fliip 
had  never  fiu^ed  on  the  voyage  infured,  her  deftinat)on«  <«ijkff 
fin  left  Jl^urope^  haying  been  fbr  fiengal^  and  iiot  foy  G&niu.^ 
id,  That  fuppofing  her  to  hav^ailed  on  the  vopge  defcrib- 
ed  in  the  policy,  yet  her  going  from  Pmtdkhirry  U>  Senjgml^int 
ftead  of  proceeding  to  CAitm^  was  a  delation,  and  was  not^ 
juftified  by  neceffity.  In  fupport  of  the  firft  ground  of  do^* 
fence,  certain  ieciet  inftjru£lions  wererelied  opoa  which  wete 
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found  on  boftf4  tli«*flnp,  and  were  a^drdlbd  hj  ^  txwt»n  -  c  H  A  P« 
^'i'Ofifwfto  Jlemr4  the  fupercatKgo,  and  which  tbcrnghob*  ,  ^U^"  i 
(curely  penncdf  gave  great  room  to  contend,  either  that>  at 
Ker  departure,  it  had  been  reft^ved  to  &(bftitute  the  Btngai 
for  the  Chimt  voyage,  m^  at  Haft»  that  the  alternative  waa 
left  with  JSsrard^  to  be  decided  one  way  or  the  other^  ac^ 
cording  to  certain  events  in  Jmliap  which  events  turned  0U|> 
in  the  fort  of  way  that,  according  to  the  inftru^lions,  was  to 
determine  the  voyage  for  BengaL  On  the  {econd  ground, 
it  was  fsod,  that  from  ^e  phintifPs  own  witnefics,  there  wa| 
no  necelEty  for  going  to  Bengal ;  and  that  inftead  of  going 
dirc^Uy  thither,  a  tnding  royage  had  been  made  from  Pan- 
diderry^  whtdi  aflbrdcd  a  ftrong  prefumption  that  trading, 
and  not  the  leak,  or  latenefs  of  the  feafon,  was  the  obje£l  of 
going  to  BengaL  On  the  part  vf  At  defence  aUb,  fevera) 
letters  were  read  (written  by  the  owners  to  their  correfpon*? 
dents  who  had  got  their  policy  underwrittei))  to  raife  a  pre^ 
fumption  that  the  neceffity  of  going  to  Bengal  was  merely  a 
pretence  devifed  after  the  capture^  and  when  the  infured 
pegan  to  apprehend  that  the  words  of  the  policy  would  not 
cover  a  voyage  to  diat  place.  Tl£$  is  the  fnbftanc^  of  the  vide  aat«  c  «. 
evidence  given  in  this  and  two  other  caufes  upon  the  fame 
(hip,  dio\)gh  not  qn  the  fame  policy :  in  addition  to  whii^ 
in  die  prefent  cafe,  the  fecret  inftru£lions  given  to  Berard 
had  been  more  attentively  pemfed,  and  aflforded  ftronger 
reaibns  than  diey  at  firft  feemed  to  do,  that  the  voyage 
|o  Bengal  was  predetermined  befpre  the  departure  from 
XlOrient.  The  plaintiff's  witnefles  were  much  prefied,  on 
this  occafion,  to  fay»  whether  the  latenefs  of  the  feaibn  alone 
was  fttd)  as,  independent  of  the  leak,  would  hare  determin- 
ed them  to  abandon  the  Cbtna  voyage ;  and  on  the  other 
hand,  whether  the  leak,  independent  of  the  other  reafon, 
would,  in  their  opinion,  have  rendered  it  necefllnry  fo  to  do*  [  313  } 
To  this  they  faid,  they  could  not  give  a  certain  anfwer ;  for 
diat,  as  neither  of  the  cafes  had  happened,  they  had  not  ez« 
erdfed  their  judgment  upon  them. 

3Liord  J(finBii;M/fummed  uprery  ftrongly  againft  the  plain- 
dffs,  on  the  head  of  fraud.  But,  independent  of  that  ground, 
he  ilated  a  new  pdnt  againft  them,  namely,  that  if  neceffity 
were  admitted  to  have  been  the  fole  motive  for  fubftituting 
the  voyage  to  Bengal  in  the  place  of  that  of  China,  JlUl  it  was 
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CHAP,  mcumkrtt.^  tie  hffinrd  U  ifive  fttrjked  that  voyigt  of  fmcgfitf 
^vll.  ^iStlj^  itttkejkniefi:  OMd  fnoft  es^ditious  mdnmri  and  that  ibedir 
lay  in  going  firm  P^dicberry  to  Ben^iU  ond  the  repeated Jh^  tf 
touching. at  diffhren/^  pla^s^  and^  trading  thcre^  ntten  dewMtians^ 
^nd  mt  nvkJ^in  the  pnoie£tiffr\  wbiih  tbt^fuppoftd  mc^ty  ^J^^^dri 
^  the  direfl  voyage. 

•  .   .  * 

Notwichftandhig  this  diredion,  the  jiurf  found  a  rerdii^ 
for  the  plaintiffs.    Upon  a  motion  for  a  nev  tnal»  after  art 
'  gument  at  the  barj  the  opinipa  of  the  Court  of^|Ui]g'&  Bench 
yras  4clive^ed  by 

Lord  Mansfield,^rr^^  If  this  application  were  made  upon 
the  grqund  of  impeaching  the  teftipiony  of  ^he  plaintiflTs 
^tneQesy  wiiatever  my  private  fentin^ents  might  be»  after  two 
concurrent  verdiA$  I  Qiould  no%  he  incUned  to  interpofc. 
put,  without  impeaching  the  evidence^  i  thinlq  thet^e  o,ugbt  tn 
|)e  a  new  trial,  or  rather,  that  the  cafe  l\a^  been  ill  dedded. 
The  queftipn  is,  whe^er,  without  imputation  on  any  body^ 
circumftances  have  nqt  happened  to  take  the  voyage  out  of 
the  policy*     A  deviatioja  from  ne^eflity.  mud  be  juftifiedi 
both  as  to  fubdance  and  manner-     Nothing  more  nasfibedo^ 
than  what  tbenecejjity  veqmres.    The  tri^e  objed^ion  to  a  do- 
nation is  not  the  increafe  of  the  riQc.    If  that  were  £b,  k 
would  only  be  necefTary  to  give  an  additional  premium.    It 
is,  that  the  party  contradting  has  voluntarily  fubfUtuted  an* 
other  voyage  for  that  Mf hich  hs^  been  infured-    If  the  voyage 
to  Bengal  was  unavcadab^Cj  Mrhere  was  the  necei^  to,  trade  ? 
All  the  ports  touched  at  were  out  of  the  dire&  courfe^  aa4 
(ix  weeks  and  two  months  were  confumed*  inflead  of  fi:^ 
days.    The  juftice  of  the  cafe  required  a  diffeient  decifion." 
The  rule  for  a  new  trial  was  accordingly  made  abfoiute. 
[  313  ^  ]    The  ca^fe  was  again  fet  down  for  trial  \  but  tlie  plainti&it 
when  they  were  ready  to  be  ^led  on»  fubmitted  to  the 
Opinion  of  the  coturtji  and  ab^do^ed  the^  daim  a^aioft  tbft 
underwriters. 

So.  alfo  if  a  (hip  be  infured  upon  a  trading  voyage*  it  is  in- 
cumbent on  the  parties  afiured,  to  carry  on  that  trade  withi 
iifual  and  reafonable  expedition,  otherwife  their  conduft 
will  amount  to  a  deviation  and  dilchar^e  the  policy* 
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.    Thusiin  an  aftiimbf  the  afiiured  agaiiift  an  undetwriter    €  H  A  B. 
pp  a  po^cf  qf  ii^rance  on  (be  (hip  Bhjom^  at  and  from,  the    ^  j^^*j 

f:oail  of  4^'^^  ^P  ^^^  'iT^  -M^y  ^^^  Ube^  to  e:f(cbange  Har jiey  t. 
.good^  sqad  flaTCS ;  a  vcf dii^  was  givep  for  the  plaintiff,   J^t  ^^^  ^'  ^ 
'  upon  a  rujk  being  o^>t;aincd,  tq  iPicw  c^qfe  why  thqrc  fbouid  n^*^    **  ^^ 
not  be  a  new  trial^  h  appealed  that  there  had  be^n  a  great 
deal  of  contr^ctory  evideticei  and  many  points  ftarted  zf> 
the  trial ;  but  the  queftion  now  mad^y.  was^  whether  th^ 
plaintiff,  by  the  ufe  he  made  of  the  vefiel  on  the  coaft  qf 
Africa^  and  the  delay  he  there  occafioned,  was  not  the  canfe 
of  the  lofs ;  that  is,  whether  he  did  not  make  fuch  ufe  of 
^er  during  her  ftay  on  the  coaft,  (:ontrary  tQ  the  (i^figii  of 
thjC  policy,  as  amounted  tq  a  deyiation* 

It  appeared  in  Evidence,  that  this  (hip  ftayed  on  the  coaft 
from  Auguft  to  March ;  that  (he  was  employed  in  receiving 
flayes  op  ho^xit  the  produce  of  the  cargoes  of  other  (hipS| 
which  "wrere  afterwards  put  on  bgard  other  (hips,  and  fenc 
to  the  H^ifi  Indus  »•  that  this  is  the  employment  of  what 
they  call  z  foBorj  Jhip  i  but  that  a  regular  fa£koxy  (hip  is 
thatched  and  covei^,  and  receiyes  the  flaves  till  a  fuffiaent 
number  is  colleQed  to  fend  away  in  the  veflels  \  but  it  did  not 
appear  that  any  flaves,  the  produce  of  the  Bhffom^^  own  car?  . 
go  were  (bnt  away  in  other  veflels,  but  that  her  ftay  there 
was  feverai  months  beyond  the  ufual  ftay  of  (hips  in  thai 
Irade.    After  argument  at  me  bar^ 

Lord  Mamfiild  faid,  ^'  When  di^ent  points  are  agitated 
at  a  trial}  and  a  great  deal  of  ev^de^ce  applied  to  each,  and 
the  counfel  go  out  of  (he  caqfe,  it  is  not  to  be  wondered  ^t 
if  juries  (hould  lofe  their  attention  to  the  material  point. 
The  great  advantage  of  a  motion  fop^a  new  trial,  is,  that 
aftes  aiigu^ent  on  the  motion,  the  canfe  goes  down  again 
winnowed  from  the  chaiF  of  the  firft  trial.  The  fingle  poin( 
here  is,  whether  there  has  not  been  what  is  equivalent  to  1^ 
deviation,  whether  the  ri(k  has  not  been  varied  ?  not  mat9v 
rial  whether  or  not  the  riik  has  been  greater.  If  a  (hip  ii^ 
Aired  for  a.  trade,  is  turned  into  a  floating  warehoufe,  or  a 
iafiory  ihip,  the  rifle  is  diflSs^^nt,  it  varies  the  ftay,  for  while 
Ihe  is  xSipA  as  a  warehoufe,  no  cargo  is  bought  for  her.  The 
lawbei^^ear,haw.i&thefa&?  The  captain  iays  ihe  was  not 
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*C  fl  ii  K  ufed  ia  tt  fidory  flitp^liis  etiikiice  »  mutk  inspeiftiiMd  ^  bui 
■^.^j?'^  kc  feys  he  wa$  young  in  the  trade  ;  he  neip«r  few  a  ftAcftf 
flii^  bu^  (mce^  and  was  not  in  her  $  he  might  haye  a  faWoj^ 
becaufe  this  was  not  thatched  ;  but  Mrasfiic  ufed  as^  a  tkatck 
ed  (hip  ia  ufed  i  It  is  faid  that  letters  are  not  itteoids ;  Vk 
true  ^y  m^y  he  contradided ;  but  if  they  are  frotn  "Aft 
|yartie9)  and  are  not  contradided,  they  are  as  ftrong  »  »af 
records.  The  fa£^  is  dear,  At  ti(k  is  dtferent  in  po^it  of 
^ngth,  Sf  r,** 

Rule  abfolute  (or  a  new  triaL 

But  though  an  a£kual  deviation  &om  the  voyage  infured 
)s  thus  fatal  to  the  contrad  of  infurance;  yet  a  devijitipi^ 
merely  intended,  but  never  carried  into  efie^  is  cqnfidered, 
as  no  deviation,  and  the  infuxer  continues  liable.     This  hs^ 

f ofter  ^.  vn^  been  frequently  fq  decided.  Thus  in  the  cafe  of  an  infuri 
[[i.*^"*"  ^^^^  from  Carolina  to  Lt/bon^  and  at  and  from  thence  to 
Briftot ;  it  appearedj  that  the  captain  had  taken  in  (alt,  which 
he  was  to  deliver  ^t  FcJmouii^  before  he  went  to  Brtjlol  ^ 
but  the  {hip  was  taken  in  the  dire£t  road  to  both,  an^  beford 
flie  came  to  the  point,  where  (he  would  have  turned  off  td. 

Ld.  Gh.  Juft.  Falmotfth.  It  was  held,  that  the  infurer  was  liable ;  for  it 
i^  but  an  intention  to  deviate^  and  that  was  held  not  fufficieftt 
to  difcbarge  the  underwriter.  ^ 
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%  8tr.  X149*  In  the  cafe  of  Carter  v.  the  Royd  JS:^cfiange  AfittraiiceGomsi 
pany,  where  the  infurance  was  from  Honduras  to  London^  and 
a  confignment  to  Amfierdam  :■  a  lofs  happened  before  ihe 
came  to  the  dividing  point  between  the  two  ToyageSj  fat 
which  the  infurers  were  heM  liable  to  pay* 

The  doArine  laid  down  in  diefe  cafes  has  fiace  been  fre^. 
quently  recognized  in  fubfequent  decifions,  and  particularly 
Ddugl  346b  by  Iiord  Mansfield  in  the  cafe  of  Thelluffhn  v.  Fergujui^  which 
will  be  fully  reported  in  the  next  chapter.  The  infucaasC 
was  from  Guadabupe  to  Uavre^  and  by.  the  depofitions  it  ap- ' 
peared  that  the  ihip  failed  for  Havre,  and  was  always  intent 
ed  for  Havre  s  but  was  dire£led  to  keep  in  the  oonrfe  e( 
Brefi  for  fafety.  One  of  the  grounds  of  defence^  was>  that 
the  (hip  i^ever  failed  from  Guadahupe  to  Havre,  but. on 
a  voyage  from  Guadaloupe  to  Brf^.  I^ord  Aian^i^  in.  a^ 
fwer,  faidy  *^  the  voyage  to  Breft^  was,  at  moftj  but  an  isOend^ 
$d  drusaiion^  not  carried  into  efie£l«*' 

ft 
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tft  h6wc?er|  it  call  be  made  appear  hf  cvideiiGei  tliat  It  'C  H  A  Pi 
inrrer  was  intended  nor  came  within  the  contemplation  of  XVII. 
the  parties  to  iaU  upon  the  vopgc  infured ;  if  all  the  (hip's 
papd»  and  documents  be  made  out  foir  a  diiFerent  place  from 
that  defcribcd  in  the  policy,  the  infurer  is  difcharged  front 
mil  degree  of  tefponUbility,  eveh  though  ihe  lofs  ihould  ha]p« 
pen  before  the  dividing  point  of  the  twt>  voyages.  This  dif« 
tindion  was  rcry  properly  taken  by  the  Court  of  King's  [  31  j  J 
Bench,  in  a  very  modem  cafe.:  and  by  that  diftin£tion  they 
admit^d  the  general  doctrine,  with  tefpc£t  to  the  intention 
to.  deviate^  in  its  fuUeft  extent 

*  •  •  ■         ■ 

^e  (hip  JiW/j^.b^ing  infured  "  at  and  l^rom  MarylanJ^  to  Wooi^ridge  v. 
Cafe;"  was.  taken  in  Cbefapeak  Bay,  in  the  way;  to  Europe.  ]^y<*«iM^i'- 
tJ|Km>  this  the  iftilired  brought  this.  a£iion  ag^nft  the.  dc9> 
fendaiit^  one  of  the  underwriters.on  the  pplipy*  The  triat 
camc.oti  dX'Gm^ali  hsSorQhord'MansficIdlt  when  a  verdi(^ 
1r48,  found,  fcyr.  the  defendnnti  A  new  trial  being  moved 
for^.  the  mal^9fi{  j^a^ij^fOf  the  oafe  appeared  to.be  as^fol^ 
Uiyf$ :  The  (ijip  %.^s  cleared .  £rom  jdarylgmi  to  Falmouth ^  and 
H  bottid.  giitj^n  that  all  the  tnumraUi  goods  (hould  be  landed 
in  Brkfliifp  and  all. the  other  gooda in  the  Britifi  dominions* 
An  a£da:ifit;  of  the.otrnet;  ftated  that  the  vefiel  was  bouoA 
for  Falmouth.  The  biUs  of  lading  were  *^Tcl  Falmoutb  and 
a,  iparket :"  and  there  ^as  no  evidence  whatever  that  (he 
Iras  deftined  for  Cadiit^  The  place  where  (he  was  taken, 
Iras  in  the  courfe  from  Maryland  both  to  Cadh  and  FaU 
metdi^  before  the  dividing  point.  Many  circu/&(knc^*  led 
to  a  fufpidon  that  (he  Iv^a^  in.  truths  neither  deligned  fo^ 
Falmuith  not  Cadiz^  but  for  the  poit  of  B^fiofi^  to  fupply  the 
Anuhrkan  army ;  but  there  Was  not  fufficietit  dire£l  evidence 
of  that  faft.«^At  the  trial,  Lord  Mansfield  told  the  jury,  that 
if  they  thought  the  voyage  intended  was  to  Cadix,  diey  muft  . 
find  for  the  plaintiff.  If,  on  the  contrary,  they  (hould  think 
there  was  no  de(ign  of  going  to  Cz<£i,  they  muft  (ind  for 
the  defendants  It  alfo  appeared  in  evidence,  that  the  prc-^ 
mium  to  infure  a  vopge  iM>m  Maryland  to  Falmouth^  and 
from  thence  to  Cadizj  would  have  greatly  exceeded  what 
iraa  paid  in  this  ca(e.  Upon  the  motion  for  a  new  trial  be« 
ing  argued,  the  counfel  for  the  plaintiff  cited  the.  two  cafes 
Aoft  ftated  from  Str^gin  Reports. 
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-  C  H  A  P.       Lord  Mansfield.-^*^  The  pclHcy,  on  thcf  fac*  6i  it,  is  ffoni 
i,  ^^}' .  I    Maryland  to  Cadiz,  ihd  therefore  purports 'to  be' a  direS 
voyage  to  Cadii.     All  contrails  of  infuraiice  thiift  be  found- 
ed on  truth,  and  the  (Policies  franied  iccdrdirtgly.    Wl\crt  ■ 
the  inftired  iriterids  a  deviatidn  froiii  the  direct  Vdyagc,  it  vi 
.always  provided  for,,  arid  the  iridemniiication  Adapted  t6  it. 
There  never  wa^  a  ihin  fo  foolUh  ae  to  intehd  a  deviation 
from  the  Voyage  ddfcribed,  when  the  iniurance  is  made,  bc- 
t  316  ]    eaufe  that  woiild  Be  paylilg  ^thdut  ail  ihdeninificatron. 
Deviatidrls  frdnl  the  vo^ge  iilfured  arife  ftdm  stfter-thoiights, 
after-iiitereft,  after-temptation  {arid  the  {^atty,  v^ho  iStxxUdf 
deviated  from  the  voyage  defcribed,  means  to  give  up  his 
policy.     But  a  devisitibn  merely  intended,  but  ne^er  carried^ 
into  effefb,  is  as  no  deviation.     In  all  the  tafes  of  that  fort, ' 
the  te^minlis  a  qu^^  and  ad  quern,  were  ccrtaih  and  the  fanie. 
Here,  wis  the  voyage  ever  interided  for  t^adh  f   There  is 
hot  fufficicrtt  evidence  of  the  dcfigtl  to  go  to  Hi^en^  fdr'thc 
cDurt  tb  go  li^ort.  *  Biit  forie  of  the  pajiers  fa^  io'FdlrkoiiiB 
ahd  a  market :  fdme  to  Falkouth  drilf.    f^dtie  titedtion  Ctf-* 
dfe,  nor  was  there  iny  pcrtbrt  In  thc'fliip,  Whtf^efltearapf 
JsUiy  intention  tb  go  to  that  pdi?t.     A  rtiarlei  h  Hd£  fj^btii-*^ 
hloiis  to  Cadiz  t  that  cipifelfioh  might  haW  Wcanf*ifc))fr/i 
LegSorh,  of  England.     Nb  iiiari,  upon  thef  inftruftibiiS,  woiAl 
have  thought  df  getting  the  pdKcy  filled  up  t&  f^ada^  '  !il 
Ihort,  that  was  never  the  voyage  intended,  tirid  confccjucnff/ 

is  not  What  the  underwriters  meant  to  infurc.**  * 

•     •    •»     #     '        •  I 

Mir.  Juftice  A/&r.-i-'**  I  am  of  the  fahie  bjAixori,  t  fee- 
lievc  the  law  to  be  according  to  the  authorilti^s  mcnrioiied' 
cm  the  part  of  the  pliintiflF:  but  \t  doe$  not  apply  here. 
This  is  a  qtteftion  of  fad.  There  cannot  be  a  deviation 
iftom  that,  #hich  never  exifted.  The  vlrefglif  of  the  evi- 
dence is,  that  the  voyslge  was  never  d^figned  for  Cadiz!* 

Mf.  Jufticc  IPSto/  and  I^r.  Juftice  AJbhurft  conciirrf ng  in* 
the  opiniofn  delivered  by  Lord  Mansfield  and  Mr.  Jufticd 
Buller,  the  rule  for  a  new  trial  was  difcharged. 

Way  V.  Modi-     In  a  ftill  later  cafe  the  fame  dodrine  was  advanced,  name-, 
|iiaiii,  %  Term  jy,  that  if  a  fliip  bc  infured  from!  a  day  certain  f rbm  Ai  io  B. 


6^     Ij  E  vi  A  1 1  oil.  '  it6 

kni  l)cfoic  the  day  fail  oii  a  different  voyage  from  that  in-  C  H  A  Pi 
furedi  the  affurcd  caililot  recover ;  even  though  the  (hip  af-  XVII-  . 
terwards  fall  into  the  courfe  of  the  voyage  infured/  and  be 

)oft  after  the  day  on  whi^h  the  poliicy  was  to  have  attached. 

«     • 

Since  tki  former  edition  of  this  woirk  was  pubiiflicd,  the  C  316  »  i 
tafes  of  WooUridge  V.  B<ydeti,  and  tf^ay  v.  MoSgrmm^  have 
again  come  under  difcUjEon  in  tike  Court  of  i2bmmon  Pleas ; 
and  it  has  been  held  by  the  four  judges  of  thai  court,  dtie  of 
^hott  fat  in  the  Court  of  King^S  Behdi  ^hcn  the  tWo  cafei 
juft  reported  were  decided,  that  where  the  tenrnm  of  the  in- 
tended voyage  continue  tht  farhe  ^  thdfe  defcribed  in  the 
policy^  an  mtentioh  to  go  to  an  intermediaie  port,  though 
that  intention  fiiould  be  fotixiM  previotiS  to  the  fliip's  failings  * 
iiviU  ilk>t  vitiate  the  infurance  till  iidual  deviatidn^    The  cafe  Kewiej  4. 
has  already  been  quoted  for  another  purpofe ;  and  thfe  h(ki  Jj*^  r     ,*. 
as  to  this  point  are  ihortly  thefe.    The  infurance  was  at  and^^^,  Secnttd 
JtwA  Gfindda  to  Liverpool ;  t^e  tfaip  {ziltA  firofn  Grenada^  hand  P-  ^* 
fir  Lhirpool,  1>ut  wit£  a  iid^gn  formed  hfrre  the  hfhrhenamefd 
of  the  vofoge,  as  appeared  by  the  clearances,  and  was  admitted 
On  all  fideS)  to  touch  at  Corke  in  her  way  to  Ltverfoo/f  but  was 
tckaJlf  lak  before  (he  arHv^d  af  the  dividing  point.     In  the 
cattrfe  6f  the  argument  a  cafe  of  Stott  v.  Vats^hany  Mras  men-^ 
Itoned,  as^  ht^ng  been  tried  before  Lord  Kenyohf  at  the  fitting^ 
at  (jmldballi  after  Hilary  Term  1 794,  in  which  his  Ldrdflii]^ 
nonfuited  the  plaintiff,  in  an  af^ion  on  a  policy  on  this  very 
Ihip,  being  of  opinion  that  the  Cafe  fell  within  thofe  of 
VTooldridge  v.  B^d^U^  ^d  Way  V.  Modigliani,  and  that  therif 
Was  no  inception  of  the  voyage  infured.     The  Court  of 
Common  Pleas,  however,  having  taken  time  to  deliberate 
Upon  this  cafe  of  Knvfy  v.  Ryan,  deiitered  their  opinion  as 
to  the  3d  queftion,  that  where  the  termini  of  the  intended 
toyage  were  i^ally  the  (ame  as  thofe  defcribed  in  the  policy, 
it  was  to  be  confidered  as  the  fame  voyage,  and  a  defign  to 
deviate,  not  efieded,  would  not  vitiate  the  policjr.    That,  in 
Wooldridge  v.  BojdeUy  it  apptered  thcte  was  no  intention  that 
the  (hip  (hould  go  to  Cadix  at  all,  which  was  mentioned  in 
the  policy  as  her  port  of  delivery  \  and  in  Way  v.  ModigHanif 
there  vras  an  afifiual  deviation,  by  the  (hip  going  to  (i(h  on 
ihtt  banks  of  ifev^ndland :   thofe  caifes  therefore  were 

whollf 


J 
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C  H  A  P«   wholly  aiflerent  from  the  prefent^  for-  here  die  (kip  Wa^ 
tyl^S*  J    really  bound  to  Liverpool^  tbbugjh  there  were  alfo  clc^Lrancct 
for  Corkii 

lF*rom  tlie  propoHtion  juft  efta^ ithed,  iiameiyy  that  l  iHere 
intention  to  deviate  will  not  vacate  the  policyi^  it  foUowaas 
an  immediate  confequence,  ihat  whatever  damage  is  fuftaiiH 
ed  before  adual  deviatioOi  vtrill  fall  upon  the  undctwritecs* 

[  3I7  j         Thus  It  w^  heid  by  LoM  CMet  juaice  -fe/i,  who  fwd^ 

OrecixT.Youn^,  that  if  a  policy  of  inifurance  be  made  to  begin  from  the  do* 

i^o,    2  SaaL    pai'ture  of  the  (hip  from  England  untily  {fV.  and  alter  Umi 

444,  s.  e        departure  a  damage  happeils,  bV.  and  then  the-  (hi^  ievism  \ 

though  the  policy  is  difcharged  frbni  the  time  of*  the  dcvia* 

don,  yet  for  the  damages  fiiftained  before  the  deviatioo»  the 

infurers  fhall  make  fatisfa^lion  to  the  infured* 

l^ong.  75I.  Subjefi  to  tiie  rules  already  a^aiiced,  deviation  or  not  i§ 

a  queftion  of  fa£t,  to  be  decided  according,  to  thi-circxia^ 
ftances  of  the  cafe« 

¥idepoft,c.x9.  In  cafe^  of  deviatioh,  the  preniiom  is  not  to  b^  ifetTUtted<| 
becaufe  the  riik  beinjg  commenced^  the  underwritfior  isentit^ 
led  to  retain  it :  but  of  this  mwe  will  1^  £ud  ia  a  futireq 
ghapter. 
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ettAJP*rEk    THE    EIGHTEENTH. 


Df  i7on-Compllance  with  Warrahucs. 

N  the  two  preceding  chapters  we  have  fecn  the  effieft,    C.tt  A  t*. 
which  the  non-obfervancc  oif  implied  conditions  has  up*    ,  "lYlJ^'  , 
on  the  contraft  of  infurance  \  we  fhall  now  pxocecd  to  con- 
^  Eder  the  nature  of  warranties  ;    fheir  various  kinds  ;    and 
how  far  they  muft  be  complied  with  on  the  part  of  the  inc» 
furedj  in  otder  to  render  the  central  binding  between  the 
parties.     A  warranty  iii  a  policy  of  infurance  is  a  Condition  t  Tenti  kcp. 
or  a  contingency,  that  a  certain  thing  (hall  be  done,  or  hap-  P-  34i« 
pen,  and  unlefs^that  is  jperformed,  tliereis  no  valid  contra£^. 
It  is  perfefiJy  immaterial  for  what  view  the  warranty  is 
iiitroducdd ;  or  whether  the  party  had  any  view  at  all :  but 
being  once  inferted,  it  becomes  a  binding  condition  on  the 
infured  :  and  unlefs  he  can  (hew  that  he  has  literally  fulfill^ 
ed  it,  or  that  it  was  performed,  thd  con¥fs(£^  is  the  falncj  as 
if  it  had  never  exifted.     We  have  alrcadir  feen  thai  the  fchab.  i6, 17* 
breath  df  an  implied  condition  is  fufficient  to  avoid  the  poll* 
cy ;  afortioriy  therefore,  the  effeft  muft  be  thfc  faihe,  whet"c 
the  condition  is  exprcfs,  and  not  liable  to  mifrcprefcntatiorl 
or  error,  becaufe  it  makes  a  part  of  the-  written  coiitra<9;. 
To  fay  that  the  ui>derwtiter  fliould  tofwer  for  a  lofe^  not- 
withftanding  the  other  party  has  failed  in  his  engagements, 
would  be  to  make  a  diffefeiit  rule  in  this  fpecies  of  contra(St,  ., 

frorti  that  which  fubfifts  in  every  other ;  althotigh  this  of  ali 
other  contrafts  depends  moft  upon  the  ftri£teft  attention  ta 
the  pureft  tules  of  equity  and  good  faith.  Indeed  the  obli- 
gation to  a  9it\£k.  performatice  of  all  promifes  and  conditions 
in  every  fpecies  of  contraftj  may  be  deduced,  as  has  been 
truly  obferved  by  an  elegant  moral  writer,  from  the  neceffity  PaU  y's  iAai4 
of  fuch  a  conduct  to  the  well-being,  or  the  exiftencc  of  hu-  ^^•^* 
man  fociety. 

We  hare  faid  th^ta  warranty  m\i(l  be  ftri£lly  arid  literally 
petfoxmcd  5  and  therefore  M'heiher  the  thliig,  warranted  to 
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CHAP,    be  done,  be  or  be  not  eflential  to  the  fccurity  of  the  fhip  j 

XVIII.       ^j  whether  the  lofs  do  or  do  not  happen,  on  account  of  the 

breacli  of  the  warranty^  ilill  the  infurcd  has  no  remedy : 

bccaufe  he  himfelf  has  not  performed  his  part  of  the  oon* 

tra£^»  and  if  he  did  not  mean  to  perform^  he  ought  not  to 

have  bound  himfelf  by  fuch  a  condition.     And  though  the 

condition  broken,  be  not,  perhaps,  a  material  one,  yet  tte 

juilice  of  the  law  is  evident  from  this  confideration  ;  that  it 

is  abfolutely  neceflary  to  have  one  rule  of  decifion^  and 

that  it  is  much  better  to  fay,  that  warranties  (hall  in  dl 

cafes  be  ftridly  complied  ^ith,  than  to  leave  it  in  the  bread 

of  a  judge  or  jury  to  fay,  that  in  one  cafe  it  (hall,  and  in 

1  Term  Rep.    .  SLnother  it  (hall  not.     The  very  meaning  i>f  a  warranty  is  to 

P-  34^  preclude  all  inquiries  into  the  materiality,  or  t\\^  fuhjlantiat 

performance  of  it :  and  although  fometimes  partial  inconve* 

niences  may  arife  from  fuch  a  rule ;  yet  upon  the  whole,  it 

PotM^r  Tr  du  ^^  certainly  produce  public  faluury  efFe£ls.     The  liffured 

Concrat  d'Af-    jg  bouud  not  to  draw  the  underwriter  into  error,  by  fidfe 

declarations  refpe£ling  thofe  things  about  which  the  connrad 

is  made.     Dehet  pr£ftare  rem  ita  ejfe  ut  (jfirmavU, 

But  as  a  warranty  mud  be  (IriAly  complied  with  in  favour 
of  the  underwriter,  and  againft  the  infured,  equal  jufticc 
demands,  and  the  true  meaning  of  the  contrafi  of  infurance 
requires,  that  if  a  AriEt  and  literal  compliance  with  therms* 
ranty  will  fupport  the  demand  of  the  infured,  the  deciCon 
ought  to  be  in  his  favour,  efpecially  when  by  fuch  a  decifion 
all  the  words  in  the  policy  will  have  their  full  operation. 

BUckhutft  V.        In  an  a£lion  on  a  policy  on  goods,  dated  9th  of  Decemhff 
^^^^3T«m  ,.^84,  lofi  or  not  loft,  tvarranUd  well  this  ^h  day  of  Dtcetplur 
'  X784 :  it  appeared,  that  the  warranty  was  at  the  foot  of  the 

policy ;  that  the  policy  was  underwritten  between  the  hours 
of  one  and  three  in  the  afternoon  of  the  9th  of  Dicemkf  i 
that  the  fliip  was  well  at  fix  o'clock  in  the  morning,  but 
was  loft  at  eight  o'clock  in  the  fame  morniiig. 

Upon  a  motion  to  fet  afidc  a  nonfuit,  which  had  been  en- 
tered. Lord  Kertyon  Chief  Jullice,  AJbhurft,  Buller  and  Gr^t^ 
Juftices,  were  clearly  of  opinion,  that  the  warranty  was  fuf- 
%iently  complied  with,  if  the  (hip  were  well  at  any  tunc 

that  day  :  that  the  nature  of  a  warranty  goes  to  dctcrnnnc 

the 
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Ihc  queftion;  for  as  it  is  a  matter  of  indifference  whether  CHAP, 
the  thing  warrantca  be,  orbe  not  material,  and  yet  liidft  tc  t^Y^^j^. 
litcraBjr  complied  with;  ftill  i^  it  be  complied  with,  that  isl 
dnough*:  that  there  was  gt)dd  rcJifon  for  infettirig  thefe 
words,  bccaufe  they  protcftcd  the  ilnderwritet  ffom  lofles 
befote  that  day,  to  which  he  would  othctwife  hare  been  Hi-* 
hie,  as  the  policy  ^as  on  the  goods  from  the  lading  t  and 
thus  too,  the  wDrds  /g^  vr  not  l^  have  alfo  their  o]peration< 

This  being  the  cafe,  it  follows  as  a  neceiTar}^  confequence,  Cowp.  te;.  1 
'\hat  it  is  very  immaterial  to  what  <^a\ife  the  hon-^bm^liance 
lis  to  be  attributed  y  for  if  the  faft  be,  xkM  the  wahtf  tttty  was 
hot  complied  with,  though  perhaps  for  the  Wft  reafons,  the  * 
poKcy  has  no  effeft;  The  comingency  ias  not  happened  ; 
and  therefore  the  party  interefted  has  a  right  to  fay,  that 
there  is  no  contraft  between  them.  Upon  thi3  accbunt  it 
is,  that  if  a  Ihip  be  warranted  to  fail  on  or  befote  the  ift  of 
Augufty  and  fhc  be  prevented  by  any  accident  from  failing 
tiH  the  4d  of  Augufty  as  by  the  fudden  want  of  any  necefla»» 
ty  repair,  or  bjr  the  appearance  of  an  «nemy  at  the  nioiith 
6f  the  ^ott,  the  captain  would  do  right  not  to  fail :  but 
there  would  be  an  end  of  the  policy. 

•  1a  this  ftria  and  literal  compliance  ^ith  the  terrtiS  of  A 
warranty  confifts  the  difference  between  a  warranty  and  a 
teprcfcntationi 

Of  this  diftinSion  l*omething  *7^z%  faid  irt  1  preciediitg  Vi(ieantc,6to. 
chapter  :  it  is  fufficient  now  to  obferve,  that  a  warranty,  zi 
"part  of  the  agreement,  and  a  condition  6n  i^hich  it  Was 
made,  muft  heJfriSlfy  complied  With,  whereas  a  reprefenta- 
tion  need  only  be  p^irformed  in  fabjlancf.     In  a  Warranty,  pawfan  V.Wat* 
the  perfbn  making  i^  taWs'the  rifle  of  its  truth  or  falfchood  fon.  Cowpi 
upon  himfelf :  in  a  reprefentation,  if  the  infafed  afferf  that  ^  ^' 
to  be  true,  which  he  either  knows  to  be  falfe,  or  about  which 
he  knows'  nothing,  the  policy  is  void  on  account  of  fraud. 
But  a  reprefentation,  made  without  fraud,  if  not  falfe  in  a 
material  point.  Or  if  it  h^fab/lantlally^  though  not  lit&aliy  ful- 
filled, doed  not  vitiate  the  policy. 


E*'E  -^ ' 
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C  H  A  ?.  The  propriety  of  thcfc  decifions  has  never  been  queftion^ 
^^  •  cd,  and  the  rule  has  been  conftantly  and  tacitly  acquiefced  m 
from  the  Jime  in  which,  thefe  cafes  were  dctenniaed  tilltho 
year  1786,  when,  not withftanding  the  uniformity,  of  the  dc-< 
termin^ti9ns  upon  the  tuhjcGt^  it  pnce  more  became  an  oIh 
jcft  pf  4ifcuffiop. 

De  Hahn  v.  It  came  before  the , court  upon ,  a  fpeciat  verdift  :  k  was  a^ 

Ttot  Wiv    *^^^^  ^^  affumpfit  brought  by  th/;:  plaintiff  (an  undeiwritcr) 

^  J43«  9gainQ;  the  4cfcndant9  to  recover  back  the  aipovrnt  of  a  b& 

which  he  had  paid  upon  a  policy  of  infurance.     The  defeudn 

ant  pleaded  the  general  iflue.     The  caufe  came  on  to  be  tried 

-  briforc  Mr».  Jufticc  Bul/er^  at  GwkibaUi  wbco  the  jury  fopnd 

9  fpe<:ial  ycrdift,  ft.aUng  :  .... 

,  That  the  defendant  on  the  i^tKolJuM  1779,  gave  to  hi$ 
infurajcice  broker  inftruflions  in  writingy'  to,  caufe  an  infur- 
ance to  be  made  on  a  certain  veffel,  called  the  Juno,  (Then 
the  inftruftiona  are  fet  out  in  the  verdift,  Ggned'  by  the  de- 
fendant,) The  v€rdi£t  then  ftates  that  the  broker,  luconfc- 
quence  of  fuch  inftrudtions,  on  the  faid  I4l;h  of  Jufie  iWt 
did. caufe  a  policy  of  infurance  to  be  made  on  the  Jutuii  ujh 
on  goods  and  merchandizes  laden  on  board,  and  alfo  on  the 
ftiip,  at  and  from  Africa^  tp  her  port  or  PjOrts  of  difcharge  ifl 
the  Britifh  Weft  Indies ^  at  afld  after  the  rate  of  15/.  per  afif* 
The  verdift,  after  reciting  two  memorandums,  not  material, 
th^n  proceeded  to  ftate,  that  in  tie  margin  of  the  Jaid  foftcj 
^vere  written  the  words  and  figures  following  i  **  Sailed  fronL 
**  Liverpoql  with  1 4.  fix  pounders,  fwivels,  fmall  arms,  and 
*^  ^q' handler  ujmardsi  copper  l\icatbed.''  That  the  plaiati^ 
underwrote  the  policy  for  200/.  at  a  premium  of  31^*  ^^ 
That  the  Jtwo  failed  from  Liverpool  on  the  13  th  of  G^oter 
1778,  having  tlicn  only  46  ianfis  on  heard  kery  and  arrived  at 
JtfcaumariSf  in  the  Ifle  of  Anglejeay  ill  fix  hours  after  her  fail* 
Jng  from  Liverpool^  with  the  pilot  from  Liverpool  on  board 
her,  who  did  pilot  h^r  to  Beaumarisy  on  her  f?iid  voyage ;  an^ 
that  a^  Beaumaris  the  Juno  took  in  fii;^  hands  more,  and  tbcn 
had,  and  dpring  the  faid  voyage,  until  the  capture  thcreot, 
continued  to  h^ve  52  hands  on  board  hen  That  the  faid 
fhip  in  the  voyage  from  Liverpool  to  Beaumaris^  until  ana 
.when  Ihc  took  in  the  faid  fix  additional  handsi  was  equally 
fafc,  as  if  (he  had  had  50  hands  onboard  her  for  that 

■  pan  of  tlic  voyage.    The  verdift  fhcu  ftates,  that  the  *♦ 

^  ^  fcndant 


-^ 
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feodant  w^ft  inMttftdd^  ^d  that  the  (hip  was  captured  Mkat  C  ii  ^  p. 
on  receiving  an-accoont  of  tite^ofs  of  the  vefiel,  the  plahuiff  ^  XYIII. 
paid  tothe  defendant  the  fum  of  200/.  dot  having  thceu  had 
unf  notice  that  die  ^ud^fliip  hdd  only  46  handjs  .on  board  her 
nirh^it  ih<i  failed  from  Liverpool. : .       . 


•'  »•-.  ,!, 


'  For  the  defendant  ifwasi^id,  tfa^t  this  reprefentation  had 
no  relation  to  the  voyage  infured;  fdr:that  wds  /it  and  from 
\4firicay  &c,  wbensas  this  is  merely  an  account  of  the. (late  of 
the  fhip  at  LiiwpooL 

« 

'.  X^xA  Mansfield. — ."  Theyc  isi  a  matcfol  diftiaflipq  htr 
tween  a  warranty  and  a  reprefciitation;  A  repraXentatipa 
may  be  tquiiably  and  fubflani tally  anfwercd  :  but  a  warranty 
mwft  be,^r«i9/^  Gpmpiiqd  yfith.     Suppofinga  warranty  to 

•faiji.oix  th<?-^il  oi  4^^hP>  ^^  ^\^  ^^P  ^^  ^9^  ^i'  till.tlie 
2dji  the  wai3?anty  wQu)d  noj;  be  con^plied  ,with,  A  warranty 
V\  a  ppUoj(  q{  in&M^ance,  is^  a  condition  or  a  contingency, 
wA  uiilef«  titut  h  performed  there  is  no  contrail.  It  is  per-. . 
.fp&|]f  iiiui)at#Hria^ibr:what  pmpole  a  warranty  is  inttoduc* 
«d«.  but  Ivsillg  ipfpxt6^>  thgc  ^ontrad  does  not  exiil  i;nlcfs  it 
Is  litefallf.Qpmpli^d  with.  Now  ia  the  prcfent  cafe^  the 
condition  wa^jrtbe  failing  of  the  iliip  with  a  certain  number 
of  men»  whioh  |iQt  bieing  CQmjplIqd  wit^,  the  policy  i$  of  no. 

Mr,  Juftice  Ajbhurft, — "  The  very  meaning  of  a  warran- 
ty is,  to  prj^clUjde  all  queftioiis  \yhethcr  it  has  been  fuljlfintialty^ 
<;p;npli^d.vith:  it  muft  be  literally  lb." 

Mr.  Jufti'ce  Buller,'^^*  ft  is  impofliblcto  divide  the  words, 
writterx  in,  the  margin,  iix  tlie  nianner  which  has  been,  at-, 
tempted  at  the  bar  5.  that  that  part  wliich  retafea.  to  the  cop- 
per flieathiag  fliould  b.e  a  warranty,  and  not  the  remaining 
part*  9ut  the  whole  forms  one  entire  contrad),  and  mt^ft 
be  complied  with  thtipnighout.'*  Judgment  for  the  plaintiff. 
A  writ  of  error;  W45  brought  in  the  Exchequer  Chamber  up- 
on this  judgment,  which,  after  two.  arguments^  was  affirm-, 
ed  by  the  unapimous  opinion  of  the  eight  Judges  compofing 
that  Court.    Mich^lmas^Term.  1.787.     ^.8th  Gqo.  III. 

Having  dated  thofe  rules,  which  apply  to  warranties  in 
general,  it  will  now  be  proper  to  confider  the  feveral  kinds  of 
warranties,,  and  thofe  principles  which  are  peculiar  to-  each 

f'5CCi«*'*, 


C  H  A  P?  ft>e£iei,  c6i«finMd  by  decifioiu  of  the°«oia«»'    It  woiiU4| 

^J^  "^*_^    cndlefa;  to  fenumet ste  the  varioua -wurnksuteft^hatiate  tok 

""    ^   '^    foonA  fti  policies  ;  bccaofe  the^  muft  ivcqvMMf^  «]idfor.tfaf 

moil  patt  do  depend.'upon  !the  fafcticubi^'circmnftaiioea  of 

cich  cafe ;  fuch  as  the  nttmhec  of  JneiQyi^f>gjm$>  b^ing  ^ 

per  (heathcd,  &c.     But  thofc  which  moft  frequentlf  occur 

Sn  ourbck^ks  of  reports^  and  upon  wkitk  Hie^^cGt^aA^vd* 

tions  :havc  arifen,  maybe  reduced  to  thvce  ckifli^  :  Waunute 

Jty  a& '  to  tfitt'  time*  of  -  filling.;  warranty  as.  to  .  conToy » S^ni^ 

M^arranty  of  neutrality.     Of  each  of  thcfe  we  ifasil)  treat  i^  ilk 

ferving  in  the  firft  place,  that  thofe  fules  which  are  applir 

crol^'h)  w^ranty  In  general,  muft  neccffarify  alf<]t  appl^  tct 

•^atih'of'tfiefeihdividually.'-   •  ,  *-      •"       ^♦'■''  • 

Roccws,  Kqt.         ift,  As  toHhe  time  of  farKng.     In  mryft  voyttgc$,thc4iiw 

^  ^t  whkn  they  are  ^9  commence  is  a  material  dirtiimftancc} 

liccaufein  every  country  there  are  f6mc*feofoiK^'*Wib«ii*i^**- 

gatibn  is  much  more  dangerous  thanat^itfwrSi'Clwriiiptaptt 

Kcnypnv.Ber-  riodical  wiiids,  monfoofis,  imd  Various  other^d^^s.  -bKtadii 

ion.   upia,.     ^^  ^^^^  ^^^^  ^j^^  ^  ^^  having 'oncewarffaitt^'tefail^'^ 

particular  day,  whethet  the  rlik  bid,  ift'&^j-  nartilriaHy  aJlcft 
cd  or  not  by  a  breach  of  that  wwrrslnty.^Hw'tinderwTltferb 
no  longer  anfwerable.  'But  thi5''ftrift--«dfeertiite-te  tk 
very  day  fpecified,  muft  -have  artf€n'fron\'fhe'pirioaiptosj«ft 
ftated  :  for  if  a  latitude  of  one  day  were  given,  why  twtti* 
tend  it  farther  ?  It  has  therefore  been  held,  that  when  *  ^'P 
has  been  warranted  to  fail  on  a  particular  day;  chough  the  ihtp 
be  delayed  for  the  beft  and  wifeft  reafohs/'pr  cven'thodgli  fc^ 
be  detained  by  force ;  the  warranty  has  not  been  compKw 
.with,  and  the  infurer  is  difeh^rged  from  his  cqntrail. 


■•  •  ►  * 


'or?  r.  \i'hJt-      Thus,  in  an  action  on  a  policy  o^ififiVance,'  upon  a  mc? 
^orc.Cmvp,      ^j^j^   ^^  f^^  ^^^^1^  ^j^^  verdia:  which  had  been  given  for  the 

plaintiff*,  the  cafe  appeared  to  be  this.  The  declaration  fta- 
ted tliat  a  policy  was  made  on  the  {hip  Nccv'lVt/lmcrtlafti'* 
at  and  from  Jafnaica  to  Lomkny  iva'rr anted  to  fail  on  or  bgorf 
the  26th  of  July  1776,  free  from  capture,  and  free  from  a« 
rcftraints  and  detainments  of  kings,  princes,  and  people  ^ 
what  na'tion,  condition,  or  quality  foever.  It  further  ftatetii 
that  the  faid  fliip  was  preparing  and  ready  to  fail,  andwoul 
have  failed  on  the  25th  of  July^  on  her  intended  voyage*  y 
Jbe  had  not  be^n  rejxraincd  ly  the  order  and  command  of  Sir  Jfy 


WITH    VAmRAKTIES,  33UJ 

,  fBMf  tbethen^governor  of  jfamfiicth  9X^^  io^fimdiejo^jtiif  CH  ^.^t 
ffcj^.-  that  .flic  safecxiirards  failed  and  waa  captured.  For  xhti  \^^i\ 
pIaimiflF.it  v^9,  fiud»  that  the  ufuai  claufe  aggipft  the  detan*- 
Japnx>f  rulers  and  pruv:es  being  inferted  in  thia  piilicjry  thf 
fi]ub3!rgo»  by  :«riucb  the  (hip  was  prevented  frpm  failing  oa 
ihc  day  meatifmed  ia  the  nrarranty>  cgme  exprcfsly  .within 
4ie  meaoing.of  it,  Md  tl^ercf^rf  excufed  the  delay* 

♦  • 
Ofi  the  pthflir  hand  it  was  f;|id»  tliat  the  Ipfe  of  t]ie  fliip 

^iild  in  no  ppffiUe  refpe£t  be  conne^ed  with  the  embargQ* 

That  the  warranty  was  pofitive  .and  expr^s ;  that  the  fhip 

rfhpold  dcprt  on  or  before  the  day  ^poi^ited,  and  therefore 

,muft  be  con^lied  with-    Of  this  opinion  Jiyas  t^e  court j[ 

^d  accordingly  the  .rule  to  fet  afide  the  verdift  for  the 

|daintiff» . wl  to  enter  a  nonfuit  was  made  alpfplute. 

But  the  iiecefiity  of  a  punAual  adherence  to  the  day  on 
.ishich  the  ihip  is  wavramt^d  to  fail  by  thepoUcyi  is  not  f^ 
miliar  to  the  lav  of  JEoiglatd ;  for  we  -find  th^t  ibreijgp  writ- 
.^f^rfkclascj  that  the  fame  rule  is  univerfally  adopted.  If|  fay  Roccm,  Not 
they,  the  owner  of  the  fliip  or  goods  hais  faid  in  the  policy,  ^^* 
that  he  wiU  be  ready  to  (all  at  a  particular  time,  at  which, 
fMnrfaiqps,  the  navigattion  m^  be  lefs  dai^geco^us  \  9i^d  0:n.this 
-ttODHnt'the  inCurer  is  more  eafiiy  induced  to  underwrite  the 
policy ;  and  he  afterwards  delay  the  time  of  X;:tiling,  and  the 
ihip  and  goods  perifli,  the  underwriter  is  not  bound,  for  he 
H^ho  negieds'to  depart  at  the  appointed  tiifie,  muft,  if  he 
(ail  at  a  fubfeqaent  period,  do  it  entirely  fit  his  own  riac.(^) 

If  the  warniinty  be  to  ivXt^Ur  a  fpecific  day,  and  the  (hip 
fail  before,"  the  policy  is  equally  avoided  as  in  the  former 
cafe ;  becaufe  the  terms  of  the  warranty  are  ^s  mu^h  de- 
parted from  in  the  one  cafe  as  in  the  other. 

On  the  8th  of  Decembir  1777,  a  policy  was  underwritten  Vczian  v. 
Uy  the  defendant  on  goods  in  a  French  (hip,  Le  Comte  de  ^^^-^^^ 
^rehotif  "at  and  from  Mflrtmico  to  Havre  de  GracCy  with  lib-  GuildhaU,Eaft. 
^'erty  to  touch  at  Guadahupe  ;    warranted  to  fail  after  the  ^^^'  '^^^ 

I2th 

(«)  Rjoccv8,]n  this  pan^fgc,  quotes  the  work  of  Santerna,  upon  infu ranees, 
vrhOy  he  obfcrves,  txdomat  centra  magifi^os  n^vintn,  ei  uautajf  quanda  deimcn^r 
in  ^rtu  a  mulUrculis,  w^  dulceduie  vinL 


3n  OF     NON-COMPLIANCE 

CHAP.  **  1 2th  of  January^  and  on  or  before  the  Mt<AAuptJi  I778'.^ 
XVIII.  'j^j^^  infuraiicc  was  made  by  the  plaintiff  on  account  of 
Jacquii  Hortelmpe  and  Loin's  Delamare^  of  Havre  de  Grattx 
owners  of  the  (hip  and  cargo ;  at  which  time  it  was  not 
known  whether  ihe  M-ould  load  at  Marttma  oc  Guad^ 
loupe^  they  having  goods  to  come  from  both  places ;  the  pol-. 
icy  was  therefore  intended  to  cover  the  rilkfrom  bodi,'««c 
cither  of  them.  The  fhipj  having  finKhed'  her  outwant 
vopge  at  Martinico^  failed  from  tkence  on  the  6th  of  Novemkr-, 
1777,  for  GuadaloHpe^  where  (he  took  in  her  whole  Ipsdiogi, 
yrithout  returning  to  Martinico^  which  the  captain  intended 
to  dOy  had  he  not  got  a  complete  cargo  at  Gttadahupe :  irooii 
whence  flie  failed  on  the  26th  of  June  1778,  and  was  takca 
on  the  jd  pf  September.  The  plaintiff  demanded  payment 
of  the  lofs  from  the  underwriters,  which  being  rcfiifed,  he 
brcHight  a£tions  againft  them  for  the  recovery  thereof.  Thii, 
caufe  came  on  to  be  tried  at  Guildhall^  before  Mr.  Juftice 
BulleTj  when  the  defendant's  objeQions  were,  thati  accords 
ing  to  the  words  of  the  poKcy,  the  voyage  was  to  commcfioe 
from  Martinico^  and  not  from  Guadnhupe  z  and  that  the  waK 
jranty  of  the  time  of  failing  was  not  complied  with,  th}^^ 
having  faihd from  Martinico  before  the  I2th  of  January  17701 
to  wit,  on  the  (Jth  of  November  1777.  The  jury,  under  the 
direftion  of  the  learned  judge,  were  of  that  opinion,  aad  a^ 
cordingly  found  a  ve^di^  for  the  defendant* 

But  when  a  Ihip  h  warranted  to  fail  on  or  before  a  poioc- 
»lar  day,  if  (he  failed  from  her  port  of  loading,  with  allttr 
cargo  and  clearances  on  boards  to  the  ufual  place  of  rcndczvoiA 
at  another  part  of  the  fame  ifland,  merely  for  the  fate  of 
joining  convoy,  it  is  a  compliance  with  the  warranty,  thougb 
flic  be  afterwards  detained  there  by  an  embargo  beyond  the 
Cowp.  608.  day.  The  ground  is,  that  when  a  (hip  leaves  her  port  Qi 
loading,  when  (he  has  a  full  and  complete  cargo  on  boardi 
and  has  no  other  cbjeA  in  view  but  the  fafeft  mode  of  fa"* 
hig  to  her  port  of  deKvery,  her  voyage  mud  be  faid  to  coa- 
mence  from  her  departure  from  that  port.  Ifi  indeed,  otx 
cargo  was  not  complete,  it  would  not  have  been  s^  commence- 
ment of  the  voyage.  It  is  true,  in  the  cafe  about  to  be  re- 
ported, Lord  Mansfield  was  of  a  difierent  opinion  at  the  tnal  > 
9Qd  it  certainly  was  a  cafe  of  conGderable  difficulty:  but 
when  it  came  again  before  thff  court,  it  underwent  a  gr<?J 

deal  of  difcuflion,  and  after  long  and  mature  deliberation  of 

all 
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fTl  the  judges,  his  XiO.rdfhip  carvdidly  acknowledged  that  his.    clH  A  P... 
former  dccifion  wa^  wrong  ;  and  ufon  a  fuhfc<iueht  occafion,     -  XVIIK 
tc  declared  he  was  completely  convinced,  that  the  voyage 
commenced  ftom  the  port  of  loading;     As  that  is  the  lead-, 
ing  cafe  upon  this  fubjeft,  h  is  here  reported  at  length. 

Thisi  was  an  aclion  on  a  policy  of  infurance  upon  the  (hip  BoniiTv  Nut^ 
Capel  in  the  Wejl  Miq  tf ade,  loft  or  not  loft,  at  aitdfrom  Ja-.  ^^''P-  ^*-' 
|3iaica  /o  London  ;  ivarranttd  to  have  failed  on  or  before  the  ifi  of* 
^Uguft  1 776,  The  policy  was  effcGed  on  the  2otK  oi4uguJt 
1 7  76,  at  a  premium  of  1 5  guineas  percent,  to  return  5  per  cent^ 
\t  the  (hip  departed  wit^i  convoy  j  and  8  per  cent,  if  with  con-^ 
yoy  for  the  voyage,  and  arrived  fafe.  At  the  trial  there  was  na; 
controverfy  about  th?  fadbs  5  and  they  are  (hortly  thcfe :  the- 
ipiip  was  completely  laden  for  her  voys^ge  to  England^  at  5/, 
Amitj  in  Jatnaica  ;  and  failed  from  St,  Anne's  Bay,  on  the  16th 
rf]\x\jfqr  Blue  fields,  in  order  to  join  the  convoy  ihere^  Bluefields 
being  ^hc  general  phce  of  rendezvous  for  convoy,  on  the  ^o-i 
i(naica  ftation,  likt  Spithead  in  England,  and  where  a  convoy 
then  lay,  which  was  expefted  to  fail  fpr  England  every  day  : 
but  the  greater  part  of  the  way  from  St.  Anne^s  to  BluejUldt^ 
IS  out  of  t^ie  dirc^  courfe  of  the  voyage  frqm  S/.  Annis  to 
England,  Tj'hat  ihe  arrived  off  Bluefields  on  the  28th  or  29th 
of  Juljj  where  (he  was  jmrnediately  (lopped  by  an  cmbarga 
laid  on  all  veflcls  being  in  any  part  of  Ja^naica,  and  was  de- 
tained there  till  the  dth  of  Augtifl,  when  (h?  failed  with  the 
convoy  fox  England  i  but  afterwards,  being  feparatcd  in  tho 
paffagc,  was  ^taken  by  an  American  privateer.  Upon  thef^ 
fafts  the  jury  found  a  vcrdift  for  the  defendant.  When  this 
cafe  was  firft  argued  at  the  bar,  two  points  were  relied  upon 
for  the  defendant,  in  fuppdrt  of  the  verdift,  which  the  jury 
had  given  in  his  favour  :  ift.  That  the  departure  from .  &^ 
Anne\  wa&  not  a  departure  from  ^.aniaica,  within  the  mean** 
Ing  of  thif?^  policy,  ad.  If  it  were,  that  the  going  to  Bluefields 
was  a  deviation.  Upon  the  firft  argument,  Lord  Mansfield 
faid:  One  point  nowftarted  is  entirely  new:  that  fuppoiing  the 
voyage  to  have  begun  from  St^Ann/sy  ii^t  going  to  Blu^lds 
(which,  it  is  admitted  on  all  hands,  was  out  of  the  courfe  of 
the  voyage)  though  for  the  purpofc  of  convoy  only,  (hall  be 
con(idered  as  a  deviation.  In  anfwer,  it  has  been  faid  by 
the  counfel  for  the  plaintiff,  that  there  are  cafes  in  whic^ 
the  contrary  has  been  held  :   but  they  arc  not  cited.    I  vide  the  pw-. 

could  ^^'^"^S*'^?'*^'^ 
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CHAP,  coyld  >vifh  therefore  tha^  thcfc  ca(es  flight  be  p^rticutat^ 
t  ^^^^^'  ,    looked  into,  and  this  gpround  n^entioncd  ^gain.     It  is  a  verj^ 
.       .  material  poiiit :  but  widely  difF«:rent  from  a  wajrrgnty  to  de- 

part on  a  particular  day,  which  is  a  condition  precedent  tlv^t 
admits  of  wo  latituc^e. 

The  fecond  point  M^as  again  argued ;  and  then  the  JMd(gc& 
feverally  mentioned  their  ideas  upon  the  fut^eci,  withou^; 
coming  at  ili^t  tim^  to  any  decifioi\. 

Lord  Man^eld.-^*  I  am  extremely  .glad  this  motion  ha* 
been  made^  the  caufc  .came  on  at  Gi/i/diall,  by  the  candout 
of  parties  iu  the  faireft  manner.     But  J  had  no  intimation  of 
its  being  a  caufc  of  confequence  till  after  .the  verdi£l  ;  whca 
I  was  informed  100,000/.  depended  upon  it.     The  queftioa 
>vas  fairly  tried,  ^nd  the  cafe  lias  been  rery  well  argued  on 
both  fidies.    I  have  thought  .rauch  of  it  fiqgethe.^riaL    9amc 
things  are^  clear,  and  there  arp  others  'wbic|i  require  .conftdV^ 
eration.    The  policy  ;yvas  m^de  on  the  20th.  of  Auguft  1 7  7<X^ 
upcoi  thecontinge^cy  of  afa(fl>which  muft  h^ve  exlftqdorvt 
\vay  or  the  othe^  at  the  time  the  policy  was  undctwtittenn 
That  cqntingency  was,  that  thefhip  fliould  hayeiail^d.onorbo- 
fore  the  jft  of  Augujl :  .confcqueutly  it  mufl  have.tal^n  pla<^ 
or  not  upon  the  20th  of  that  n;ionth,  "  Thie  pprt  fr9m  whence 
the  (hip  was  to.be  infured^ » was,  if  I  may  ufe  tJie  expreffiori, 
the  whole  ifland  of  Jamaica  :  but  from  whiqh  of  the  ports 
the  fhip  would  fail,  neither  party  knew  .'.therefore  they  have 
ufed  the  words,  "  at  and  from  jatnatsa':**  by  force  of  which 
{lie  certaiply  was  protefted  in  going  from  port  to  part,  ;in4 
till  flip  failed.     It  follows  that  the  wox A' failed m  the  wartan-. 
tv,  mui)  mean  that  fhe  had  failed  on  her  home*w(ird  bound  vai^. 
age.     The  queftiox^  tlien  is  a  matter  of  faft ;  and  one  ^\z% 
a3mits  of  no  latitude,  no  equity  of  conftruflion^  or  cxcufe. 
Had  fhe  or  had  fhe  not  failed  on  or  before  that  day  }  That  Is. 
.the  queftion.     No  matter  what  oaufe  prevented  her  ;  if  the 
faft  is,  that. fhe  had  not  (ailed,  though  fhe  flaid  behind  for 
the  befl  reafons,  the  policy  was  void :  the  contingency  had 
•not  happened  \  and  the  party  interefled  had  a  right  to  fay,^ 
there  was  no  contraft  between  them.    Therefore  what  was 
(aid  in  argument  is  very  true  :  if  fhe  had  been  prevented  by 
any  accident  from  failing  till  the  fecond  of  Augufi^  as  by  the 
fudden  want  of  any  necefTary  repair,  or  if  ,axi  cttemy  had 
been  at  tlie  mouth  of  the  port ;  the  captain  would  have^u^ 

vc?y 


Very  rigit  ttot  to  fall,  but  there  would  havc.bc^n  an  end  of   C  rt  A  P. 

the  policjr-     It  is  very  different  from  the  cales  where  a    ^  ^Y^^.  j 

voyage  Kas  been  begun  :  there  the  ufage  of  the  voyage  ma^ 

Juftify  going  a  littlq  out  of  the  direfl  courfe.     Thli  alfo  isi 

clear ;  if  the  Q\\p  had  broken  ground,  and  been  fairly  under 

fail  upon  her  voyige  for  Enghni  on  the   ift  of  Augiy% 

t£ough  fhe  had  gone  ever  fo  litde  a  way,  and  had  afterwarcfs 

i)ut  back  from  the  ftrefs  of  weathet,  or  apprehciirion  from 

an  ehemy  in  fight,  or  had  then  httzw  put  under  ati  embargo^ 

and  had  been  detained  till  Septembiry  it  would  ftill  haVe  been 

ti  beginning  to  fail  j    and  the  ttoppagc  U^ould  have  come  too 

late :  becaufe  the  Warranty  was  upon  a  fa£t  anteced>!.iU 

^uch  a  cafe  happened   before  me  a  day  or  two  after  the  Thdlufloii  *. 

^efent  a^ion  was  tried.     It  was  an  infuraricc  upon  a  (hip  S"?^?'!}'  ^^ 

from  Grenada  to  LondoHy  warranted  to  fail  on  or  before  t/:e  ift  HiL  Vaci777< 

^  Augiffi*,     She  had  barely  begun  to  fail  on  the  da^,  when 

the  was  ftbppcd  by  an  embargo,  and  detained  beyond  the 

tinie*     I  thought  the  voyage  was  begun  :   the  jury  were  of 

.that  opinion  \  and  there  has  been  no  motion  for  a  hew  trial* 

1  am  giving  no  opinion,  only  breaking  the  cafe.     Here  the 

whole  queftion  turns  upbn  this  :    did  the  voyage  from  ^a- 

maicu  homeward  begin  from  5/.  Ann^s^  or  from  Bluefields  f 

Perhaps  where  a  voyage  is  once  begun^  the  going  a  little 

out  of  tKe  way  to  join  convoy  may  be  very  reafonable,  and 

for  the  benefit  of  all  parties  :   but  ftill  it  does  not  vary  the 

faft  of  failing.     Here  it  was  very  reafonable  :  but  the  quef« 

lion,  whether  the  voyage  began  from  St,  Annis  or  Blue^ 

fields^  ftili  remaitiSi     Another  material  circumftaxice  arife^, 

from  the  words,  **  at  and  from  Jamaica^     At  the  trial,  I 

reafoned  thus  :    "  By  the  terms  of  the  policy  ftie  was  pro- 

"  te£led  during  her  ft  ay  at  Jamaica  :  by  force  of  them,  flic 

*'  had  a  right  to  go  to  any  port,  or  aU  round  the  iiland  \  and 

**  flic  Went  to  Bluefidds  for  reafotis  bcft  known  to  herfeif. 

**  Therefore  the  voyage  began  from  Blu^elds!^    Had  the 

infurance  been  at  and  from  the  port  of  &.  Anti/s^  it  did 

ftrike  mcj  .that  going  round  the  ifland  to  BlUefields^  would 

have  beto  a  deviation.     But  this  is  a  queftion  of  fo  much 

value  and  confequence,  that  the  court  wifhes  to  confidet 

the  cafe  thoroughly,  before  they  give  a  final  decifion  upon  it/* 

Mn  Jttftice  Ajhn."'*^^^  I  fliall  be  very  glad  to  confider  this 
cafe.  As  at  prefent  advifed,  it  feems  to  me  to  depend  up- 
im  a  mere  matter  of  fa£t  \  and  t&erefore  to  be  very  dilFci^ent 

from   , 
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C  H  A  K  from  the  cafes  of  deviation  that  have  been  put.  In  thcrt, 
the  change  of  voyage,  being  froni  ntfceffity,  is  d'xcufed  id 
Joint  of  law  t  but  here,  the  whole  queftion  is,  did  the  Captl 
fail  from  Jamaica  ott  or  before  the  ill  of  Augujl^  accibrding 
to  tht  true  fehifc  aii<l  mcariirtg  of  the  |)6licy.  If  (he  h*l 
fairly  commenced  her  voyage,  on  heV  departilre  from  Sf. 
Anne*s^  and  the  going  to  Sluefieiis  f%  \o  be  takert  as  tte 
ufage  of  th^  voyage,  I  ifhould  think  the  iindef\(FViteh  wdul< 
be  liable.  So,  if  Die  had  broken  ground  fdr  Xht  Voyag^ 
and  had  .gone  biit  a  league,  and  been  bloWn  back  again. 
But  if  {he  had  found  nb  convoy  at  Bbiefields^  Bie  coiiM  flot 
have  ftaid  there  to  wait  for  convoy :  that  V^bUld  have  ti- 
tnted  the  policy.  So,  if  h^r  going  to  Bluefields  is  to  be  con- 
Gdered  only  as  a  Continuation  of  heir  (lay  at  jatnattOf  th^ 
Jjolic'y  is  at  an  eiid.  She  ceftainly  W-ai  ready  at  S/.  Armfi 
to  depart  for  the  voyage :  and  (he  Went  to  Bluefields^  not  td 
>ake  in  part  of  her  cargo,  j[for  then  it  would  clearly  not  hari 
been  a  commencement  of  the  voyage)  but  ftom  a  iribft  jull 
hiotive.  Whether  that  was  ot  was  not  a  dommcDCeincnt 
of  the  voyage,  is  clearly  a  matter  of  iz€t  \  arid  in  this  caft 
z  very  material  dhe  j  therefbre  ought  to  be  very  fully  con« 
Edercdk'' 

Mr.  juftice  iirUles. — "tliis  is  clearly  a  matter  of  &a 
i  think  if  the  fhip  upon  her  arrival  at  Bluefields  liad  foiiwl 
no  convoy,  (he  could  not  have  ftaid  there  5  but  muft  hate 
failed  immediately  :  or  if  (he  had  met  with  convoy,  and  had 
ftaid  ah  unreafoilable  time  for  other  (hips,  ttc  infurcii 
Would  not  have  been  liable.** 

After  thefe  opinions,  which  evidently  leah  in  fupport  of 
the  verdia,  had  been  delivered,  the  court  took  further  time 
to  deliberate  ;  and  then  their  unaninloUs  opinion  m^s  pro- 
nounced by  . 

I^rd  Mansfield.-^''  We  arc  all  fatisfied  that  \ht  truth  rf 
the  cafe  is,  that  the  voyage  from  Jamaica  to  Ehglani  be- 
gan from  8t.  Anne's.  That  when  the  (hip  filled  from  & 
Annis^  (lie  had  no  vievtr  or  objeft  whatfoever,  but  Ko  »haK 
the  beft  of  her  way  to  England.  That-  the  Viluc  of  *» 
queftion,  admitted  on  both  fides,  (hews,  that  every  other 
(hip.  under  the  fame  circUmftances  looked  upon  the  touch- 
ing at  Bluefields^  where  the  convoy  then  lay  ready,  ^0  ^  J*JJ 
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iafcft  courfe  of  navigation  from  Jamaica  to  England ;  anA  C  It  A  P. 
that  it  would  have  been  anwife  and  imprudent  for  any  (hip  j^^?:  ^ 
not  to  have  touched  there.  The  great  di(tin£lion  is  thia : 
that  (he  failed  froiA  S/.  Annis  for  England  by  way  of  Blue- 
fields  i  and  that  it  was  not  a  voyage  from  Su^nn/s  to  Blut^ 
jkldi  with  any  objefi  or  view  di(linft  frorrt  the  voyage  to 
JSnghnd.  If  (he  had  gone  firft  to  BluefieJds  for  any  purpofe 
independent  of  hex  voyage  to  England^  to  have  taken  in  wa- 
ter, or  letters,  ot  to  have  waited  in  hopes  of  Convoy  coming 
there,  none  being  ready,  that  would  have  given  it  the  con- 
dition of  one  voyage  from  5/.  Annis  to  Bluefields  \  and  an- 
x^ther  from  BlueJUlds  to  England.  But  here,  under  all  th^ 
fircumftances,  we  think  (he  had  no  other  object  than  to 
com^  dire£ily  to  England  by  the  fafeft  courfe."  Therefore 
the  rule  for  a  new  trial  was  made  abfolute^ 

A  lew  ytars  afterwards  a  fimilar  decifioti  Was  niade ;  and 
the  only  difference  between  the  cafes  was  this,  that  in  the 
cafe  now  to  be  mentioned,  it  was  a  condition  inferted  in « 
one  of  her  clearances,  that  (he  fhould  pais  by  the  place  (at 
which  {he  was  detained  by*  the  governor  beyond  the  day 
named  in  the  warranty)  to  take  the  orders  of  governments 
But  this  was  not  thought  fuf&cient  to  induce  the  court  to 
depart  from  the  deciGon  in  Bond  and  Nutt  \  efpecially  as  in 
this  cafe,  the  place  where  the  (liip  was  detained  was  in  tlte 
direct  courfe  of  the  voyage. 

« 

It  Was  an  a£Vion  on  a  policy  of  infufanec  on  Ulc  Prench  tT^cllulfctt  Vi 
Ihip  Vaimable  Gertrude^  "  at  and  from  Guadaloupe  to  Havre^  j^^,  ^i, 
**  warranted  to  fail  on  or  before  the  i\Jl  of  December  ^^  It  was 
tried  before  Lord  Mamfeldy  when  a  verdi£t  was  found  for 
the  plaintiff.  A  motion  having  been  made  for  a  new  trial, 
the  cafe,  from  his  Lordihip's  report,  appeared  to  be  as  fol- 
lows :  316/  fhip  took  in  her  complete  lading  and  provifions  for 
France^  and  all  her  clearances  and  papers^  at  a  port,  called 
Pointe  a  Pitre,  in  the  idand  of  GuadaJoupe,  and  foiled  from 
tbtnce  on  the  24th  of  OBober^  for  Bajfeterre^  where  there  is  no 
port,  but  only  an  open  road.  The  town  of  Baffhterre  is  the 
Tefidence  of  the  French  governor.  The  fhip  arrived  there 
at  night,  when  the  captain  went  on  fhore,  and  next  day 
waited  oa  the  governor,  who  would  not  permit  him  to  de- 

partf 
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C  rf  A  I^.    part,  and  to  prevent  it,  todk  his  fliip*s  papers  from  hxtHi 
^y^'  i    At  this  place  he  was  detained  with  his  (hip  till  the  icfth  of 
January^  when  lie  fet  fail  With  a  convoy,  which  had  arrived 
foirie  little  time  before,  add  being  feparated  after  fomc  days 
from  the  coilroy,  the  (hip  was  taken  by  an  Englijb  reffel. 
The  captain,  who  was  the  only  witnefs  produced  at  the  triaT^ 
fvvote,  that  notice  had  beetl  giveri  on  the  part  of  the  go?* 
criior,  fome  days  before  he  failed,  to  him  and  the  other  cjp-* 
tiins  of  Ihips  at  Polnte  a  Phrey  who  were  preparing  to  fj3 
for  Europe y  that  a  conVoy  was  cxpe£ied  to  be  a£  Saffkitrri 
from  Martinico^  on  the  25  th  of  OBoher  5  arid  that,  in  confe 
tjuence  of  this  intimation,  he  had  worked  night  atid  day  tflf 
^et  ready,  and  had  paid  extraordinary  gratifications  to  obtaia 
the  fliip's  papjers  2ind  clearances  as  foon  as  polBble ;  that  thi^ 
defire  of  being  in  tinrie  for  the  convoy,  was  thft  on\j  reaforf 
for  this  hade  y  and  that,  although  he  was  not  able  to  fail 
till  the  24th,  he  was  (till  in  hopes  of  being  in  time  for  the 
Irorivoy,  as  he  thought  it  itiighc  very  probably  have  been  de- 
tained at  Martimco  fome  days  beyond  its  titne.     Thefaft  fliiV 
papers  which  he'  received  at  Polnte  a  P'ltrey  was  Le  IMe  d'ejut-^ 
pagd^  or  the  mufter  f  o)L     This  paper,  which  was  rmlch  relied 
upon  by  the  counfel  for  the  defendant,  was  dated  th<  24th  01 
OBobeTy  and  was  in  the  following  Words :  "  Vu  par  toDji 
^  charge  du  detail  des  clafles  au  department  dc  1a  Otandcf 
**  terte  Guadaloupe^  Tequipage  denomme  au  role  des  autrei 
**  parts  au  nombre  de  vingt  perfonnes,  Ic  capitaine  corftpris* 
**  Fermis  au  Sieur  Jean  Jacques  Lethuiliier  commindant  h 
*^  navire  Vdimable  Gertrude  du  Havre,  de  s'en  fefvir  pt^«r 
**  faire  fon  fetour,  au  dit  lieu,  pajfafit  a  la  Bajfaterrt  pour  j 
*^ prendre  les  ardres  du  gouverrument  en  obferrant  Ui  ordaii-  ■ 
**  nances  ct  reglemens  de  la  mai'ine."    Under  this  there  wa* 
Written,  on  the  fame  paper,  an  account,  diiti  the  361)1  of 
OHoher,  of  fome  changes  in  the  number  of  the  cre^>  a^d 
tinder  that,  the  following  entry  :  "  Vu  par  nous,  ccriraifl 
**  de  la  marine  charge  du  detail  des  clailcs,  ks  vingt  cin^ 
**  perfonnes  exiftantes  au  'prcfent  rMe,  le  capitaine  compns. 
*^  II  eft  permis  au  Sieur  LethuUlUf  comiKandant  le  narire 
**  L amiable  Geftrude,  du  Havre^  de  faire  fon  tefoirt  au  dit 
"lieu  en   fe   conformant  aux   ordonnances   ct   reglemciis 
"  royaux  de  la  marine.    A  Bajfcierre  Omdahupey  ie?'2  Jinvier% 
"  1779.'*    On  another'  paper,  caviled  Le'  Cotige,  dated*  t& 

z  6th  of  O^ober^^  which  was  read  on  the  part  of  the  pla"^' 

tiffi 
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ttiF»  t^ere  iraa  written,  at  the>  bottoau  as  foUoivs :  ^*  Vu  de.  CHAP. 
**  relache  a  la  Bcfffeterre  Guadaloupe^  pour  y  attendre'un  con-  -^v"*' 
*'Toi  pour  France.  Gc  a8  OBohrty  ^778,  MontntlmU^ 
The  captain  fwote  that  he  underftood  the  onljr.reafons  £bc 
the  condition  in  the  mufter-roU,  that  he  fliould  go  to  B^^e^^ 
ttrre^  w^e,  the  convoy  was  to  be  at  that  place,  and  that  he 
tnight  take  fuch  difpatches  as  were  ready  for  Europe.  He' 
I^d  not  obje£led  to  it,  becaufe  in  the  regular  dourfe  of  hia 
Voyagt  to  JPrmnci  from  PiinU  a  Pitre^  he  muil  have  gone 
that  ¥ray5  clofe  Ainder  the  guna  of  Safeierre,  in  order  to' 
avoid  M0f0rrat,  there  being  no  other  road,  except  they  were* 
to  keep  quite  to  the  leeward^  which  is  not  the  cuftom«  I£ 
h&  had  arrived  there  in  the  day-time,  he  would  not  have  caft 
anchor^  but  would  have  Cent  his  boat  for  the  difpatches  ^  but 
having  afrtved  at  nighty  his  (hip  had  been  detained,  contrary 
to  his  intention  and  expedation.  ,  The  (defendant's  counfd 
lo  invalidate  the  captaiui's  teftimony,  beCdes  the  mufter-roll, 
and  the  entry  under  it,  as  above  dated,  read  the  proteft  made 
by  the  captain  on  his  arrival  at  Dover  ;  and  alfo  his  depofi- 
tion  in  aafwer  to  the  29th  interrogatory  in  the  proceedings 
in  the  Admiralty  on  the  condemnation  of  the  (hip.  •  The 
iRTordsof  the  proteft,  on  which  they  relied,  were  as  follows  : 
*^  Whereupon  he  (the  captain)  waited  on  the  proper  officer 
"  at  Pointe  a  Pitre  for  his  mufter-roll,  and  was  by  him  in- 
"  formed,  it  could  not  be  granted,  but  on  condition  that  he 
**  foould  firft  fail  to  Buffeterre^  and  there  nucdt  the  direSiOns 
'^  of  the  general  of  the  iiland/^  And  in  a  fubfequent  part, 
Wheteupon  at  his  (the  captain's)  inftance,  the  (aid  John 
Nicisolas  Lethuiiliery  his  father,  came  fb  Baffeterre^  and  went 
^  with  MeiTrs.  Gobert  and  Boteulf  commiffioners  of  commerce, 
^'  to  the  fuperintendant,  and  alfo  to  the  general  of  the  ifland, 
*^  ftating  to  them  that  the  faid  ihip  and  cargo  were  infured 
'^^upon  condition  that  (be  fliould  have  departed  from  the  iiland 
"  vfGuadahupebcfoxc  the  3  ift  of  Decemterytht  terms  of  which 
iafurance  they  judged  it  eflential  tofulfilj  notwithdanding 
which  they  were  ft  ill  refufcd  permiilion  to  depart^  and  were 
kept  there  until  after  the  3  ift  of  December.'*  The  depofitioa, 
relied  on  was  as  follows :  **  At  the  time  the  fliip  was  firft 
*'purfued  and  taken,  <he  was  fteering  her  courfe  towards 
^*  Brefi.    Her  ^OMijk  waa  not  altered  iipott  ih&  appearance  o£ 
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C  ir  A  p.    "  the  veflTd,  by  whick  flic  was  taken.    .Her  courfe  was  at  all 

I    y^if '  I    **  times,  when  the  weather  would  pennit,  directed  to  Brefi, 

"  for  which  port  flic  was  direftcd  to  fail,  although  the  defti- 

•*  nation  was  for  Havre  de  Grace ,  by  the  (hip's  papers.     She 

•*  wns  not,  before  nor  at  the  time  of  the  czptMrc^  fai/ing  bt^ 

**  yond  or  itnde  of  Havre  de  Grace.     She  was  then  about  eight 

^  leagues  weft  of  UJhant^  and  her  courfe  was  not  akered  ixk 

"  any  other  port  or  place,  but  was  oUtged  «o  be  diteded  to 

**  Brejly  in  confequcncc  of  the  orders  he  had  receivdtd,  fubfe- 

•*  quent  to  the  delivery  of  the  (hip's  paperdi"    In  answer  ^  to 

the  27th  interrogatory,  his  depofition  was,  '^That?  all  the 

*^  (liip's  papers  found  on  board  were  true  and  fair,  and  none 

^  of  them  falfe  and  colourable.*^  '  At  the  trial,  the  captain 

fwore,  that  he  had  recetired  directions  to  keep  tn  the  courfe 

t»  Breji  at  Bajfeterre  from  his  father,  who  had  formerly  com* 

manded  the  fliip  ;  but  this  ivas  done  as  the  fafeft  wjy,  in  tigftetf 

nvary  of  getting  to  Havre^  which Jiill  continued  to  he  the  place  of  the 

fhifs  deJUnation,     Upon  this  evidence  the  defendant's  couafel 

made  two  objeftions,  as  grounds  for  a  new  trial ;    ift-  That 

there  had  been  no  inception  of  the  voyage  on  the  24tb  of.O^- 

Ai  to  the  ad     ^^^^y  "^r  till  after  the  31ft  of  December :  adly.  That  the  (hip 

point  vide  an-  never  failed  on  the  voyage  infured,  viz.  from  Guadaloi^  to 

^lil  '^  ^'       Havre^f  but  on  a  vopge  from  Guadahupe  to  Breft,     After 

both  thefe  points  had  been  fully  argued  at  the  bar. 

Lord  Mansfield  faid :— •"  In  my  apprehen(ion,  there  is  no 
contradiftion  between  the  parole  evidence,  and  the  proteft 
and  depoiitions.  This  captain  had  never  heard  of  the  ca(c 
of  Bond  and  Nutt»  Under  an  infurance  at  fuch  a  place  as 
Guadahupe  or  Jamaica^  the  (hip  is  proteded  in  going  from 
port  to  port  in  the  ifland.  But  the  queftion  here  is,  whether 
the  voyage  was  bond  fide  commenced  5  and  ftc^t  by  accident. 
As  to  the  condition  about  taking  the  orders  of  government^ 
the  (hip  could  not  fail  from  any  part  of  the  iftand  without  the 
governor'^s  leave.  But  the  captain  when  he  left  Pointe  a  Pitrr^ 
cxpefted  to  meet  convoy  T^t  Bajfeterre^  and  to  proceed  imme- 
diately without  interruption^  A  convoy  had  been  publilhcd, 
and  he  certainly  wo»ld  hace  gone  to  Bajfeterre  at  any  r^tt^ 
nidependent  of  the  claufe  in  the  mufter-roU.  With  regard 
Vide  c.  x;.  ^  ^^  fecond  point,  the  voyage  to  Brefi  was,  at  moft>  but  an 
mtended  deviation,  not  carried  kitid  effeA." 
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JMr.  Tufticc  Wilies  and  Mr.  Tufticc  JJhhurfi  QonmxxtA.    CHAP. 

XVIII. 

Mr.  Jiifticc  BuUer. — ^<*  The  cafe  in   1777  between  the  sccLo'rdManf. 
iame  parties  13  in  point.     TheFC  was  na  embargo  there,  nor  ?<^^<i'»  opinion 
in  the  prefcnt  cafe,  when  the  Chip  failed-     There  mud  be  a  Bond  "iiutt, 
lawful  hwdjiie  failing,  which  I  think  there  was  in  this  cafe,  where  he 
The  (hip  was  completely  ready  in  all  refpeds.'*    The  rule  2^'?^*^ 
for  a  new  trial  was,  therefore^  difcharged* 

Notwithftanding  the  unifornuty  of  decifion  in  all  thefe 
cafes,  the  judgment  given  in  the  laft  caufe  was  not  fatisfac* 
tory  to  about  twenty  other  underwriters  upon  the  fame  poU 
icy,  nineteen  of  whom  obtained  leave  to  confolidate  their  Sce  the  Intro- 
"different  caiftfes,  upon  the  ufual  terms,  in  order  to  bring  the  du^onforthe 

A-  •  A  J-      1      *       i_  ?  .        Hiftoryofthc 

i^ueftion  once  more  into  court.     Accordingly,  in  the  enfumg  ConfoUdatbg 
fittingsi  the  caufe  was  fet  down  for  trial.  ^^^^ 

'  In  this  cauie,  the  fecond  point  as  to  the  deviation  was  Thdloifon  ▼. 
abandoned ;  and  on  the  firft,  the  fame  evidence  was  given  ^|*o  "dhalL^ 
as  upon  the  former  occaCon.     The  point  was  again  fully  £a&Vac.i78o. 
argued  for  the  defendant. 

Lord  Af<i«{^tf/rf.— "  The  (ingle  queftion  on  this  policy  i$j 
whether  the  ftiip  failed  on  her  voyage  to  Havre  before  the    • 
31ft  of  December^     She  certainly  failed  from  Pointe  a  Pitre 
completely  loaded  before  that  time.     The  doubt  on  the  fird 
queRion  of  tUs  fort  was  this  :  the  policy  was  **  at  and  from 
**  Jamaica  ;'*    now   the   word  at.  certainly   comprifes  the 
whole  ifland,  and,  under  that  word,  you  may  fail  from  one 
port  to  another  every  where  along  the  coaft  of  the  iiland. 
The  (hip,  therefore,  in  that  fenfe,  was  ftill  at  Jamaica,  after 
ihe  had  got  to  Bhiefields.     She  did  not  leave  BluefUlds  till 
after  the  day  named  in  the  warranty,  and  that  place  was 
quite  out  of  the  courfe  of  navigation  from  5/.  Annis  to  Eng^ 
land,     I  own,  at  the  trial,  I  thought  the  voyage  to  England 
did  not  commence  till  the  (liip  failed  from  Bluefields,  and, 
according  to  my  opinion  then,  a  verdii^  was  found  for  the 
defendant.     But  there  was  a  doubt. .  I  therefore  willied  (as  I 
always  do  in  fuch  cafes)  that  the  opinion  of  the  court  might 
be  taken,  in  order  to  fettle  the  point.    The  cafe,  when  it 
came  on  in  court,  was  very  ably,  argued  ;  I  was  completely 
convinced,  and  the  court  were  unanimoufly  of  opinion,  that 
ithfi  voyage  to  England  began  when  the  ihip  failed  from  St, 

F  F  a  Annfs  I 
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CHAP.    Annis ;  and  upon  the  fecond  trial,  the  plaintiff  had  a  vrr- 
,    ^  -  --*_y    ^^^-     -ff^^/^  and  Harris  was  ftill  a  ftronger  cafe.    T^heve  an 
Earlcv.Harru,  embargo  was  a£hially  publifhcd  before  the  ihip  failed,  and 
at  GuildliaU.     the  Captain,  immediately  after  crofling  the  bar,  returned  to 
'  make  a  protcft,  and  fent  his  ftiip  knowingly  into  the  embar- 
go :  but  he  fwore  that  he  expecSVed  the  embargo  was  to  be 
taken  oS^  and  that  he  (hould  proceed  immed^  itely  upon  bis 
voyage  ;  and  the  jury  believed  him.     In  this     -'e  to  go  by 
fteps.    There  was  public  notification  of  a  convoy  to  be  at 
^     Bajfeterre  on  the  25th  of  GBober.     The  captain  thought 
that  it  might  be  flopped  a  day  or  two  at  Atartinicd^  and  that 
he  (hould  get  to  Bajfeterre  in  time.     He  worked  night  and 
day,  paid  double  fees  for  his  papers,  and  failed  with  full 
expeQations  of  purfuing  his  voyage  direftly.    He  knew  of 
fto  embargOi  and  Bajfeterre  Was  diredly  in  his  road,    h 
that  refpeft,  this  cafe  differs  ftrongly  from  Bwi  v.  Wirff. 
He  wa5  even  in  the  regular  voyage  obliged  to  pafs  under  die 
cannon  of  Bajfeterre.    He  had  his  mufter-roU,  on  cotiditiofl 
of  calling  there ;  but  he  made  no  difficulty  of  taking  it  od 
that  condition,  becaufe  he  knew  he  muft  pafs  that  way  at 
all  events.     Did  he  not  bond  Jide  begin  his  vciyage  ?  He 
certainly  had  no  idea,  when  he  failed  from  Pointe  a  Pitrff  of 
The  Gfbiada  »meeting  with  any  flop.     So  it  was  in  the  former  cafe  of 
Vide  fupnu      TMluJon  v.  Fergujfon.    There  was  no  idea  of  the  embargo 
in  that  cafe,  when  the  ftiip  failed.     Here  there  is  not  the 
kaft  fufpicion  of  fraud.     This  captain  certainly  did  not 
know  of  tlie  decifion  in  Bond  v.  Nutt.     He  thought,  whefi 
he  was  detained  at  Bajfeterre  beyond  the  31ft  of  DecevAer} 
that  the  policy  was  forfeited,  which  is  a  ftrong  circumftancc 
in  the  plaintiff's  favour,  for  it  (hews  that  the  failing  was  not 
colourable.     This  queftion  has  undergone  the  confidcration 
of  a  fpecial  jury  and  of  the  court.     Underwriters  have  a 
tight  to  litigate  queftions,  which  feem  to  them  to  be  in  their 
favour.     But,  at  laft,  there  (hould  be  an  end  of  litigalion. 
If  you  (hould  be  of  the  fame  opinion  with  the  former  jury 
and  the  court,  you  will  find  for  the  plaintiff:"   which  Acy 
did  accordingly.     The  caufe  of  the  twentieth  underwriter, 
on  the  fame  policy,  who  refufed  to  confolidate,  ftood  next 
in  the  paper  for  trial }  but  upon  the  above  verdifl:  being  g»T- 
cn,  his  counfel  confcntcd  that  a  verdift  (hould  alfo  be  cntcr- 
,  ed  agaiaft  him. 

Fi9J» 
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From  this  long  train  of  uniform  and  conGftent  determi-  'CHAP, 
nations,  it  ihould  fcem  that  the  tjueftion,  what  (hall  or  Ihall  ^  ^^'j  ' 
not  be  a  departure  within  the  meaning  of  the  warranty  ig 
now  completely  fettled.  In  infuraqces  at  a^ndfrom  London^ 
warranted  to  depart  on  or  before^  a  particular  day^  it  has  long 
beea  a.  qneftioii,  what  ihall  be  a  departure  from)  the  port  of 
London  \  or  rather  what  is  the  port  of  London  :  and  it  is 
lingular,  that  this  point  has  never  yet  been  judicially  deter- 
mmed.  On  the  one  hand  it  is  f«iid,  that  the  moment  a  fhip 
is  cleared  out  at  the  cuftom-houfe  and  has  all  her  cargo  oi^ 
board,  if  (lie  quit  her  moorings  in  the  river  on  or  before  the 
d^y  warranted,  that  the  warranty  is  complied  with.  Oh  the' 
other  i^de  it  is  contended,  and  with  great  appearance  of  rea« 
fon,  that  a  fliip  is  not  ready  for  fea,  till  flie  has  got  her  cuf- 
tom-hoi|fe  cocket  on  board,  which  is  the  final  clearance,  and 
which  (h^  ^anoot  have  till  (he  arrive  at  Gravefend :  that  till 
this  cocket  i«  received^  the  (hip  dare  not  proceed  to  fea  un- 
4er  a  penalty,, and  till  then,  is  not  entitled. to  the  drawbacks^ 
^nd  tfa^t  Gravefeud  is  always  conddered  ^s  the  Umits  of  the 
pprt  of  London,  and  unless  the  fhip  f^il  from  thence  on  or 
t^fore  the, day  limited,  there  is.  no  inception  of  the  voyage^ 
TixA  the  policy  is  foi^feited* 

• 

In  a  late  pafe,  the  Royal  Exchange  AfTurance  Company  Rogers  ▼.  Roy* 
refitted  a  demand  made  upon  them,  in  order  to  try  this  great  ^  ***^^Jf'*iP    ' 
queflion  :  but  as  it  appeared  from  the  evidence  of  the  log-  sitting*ittC  p.! 
book  that  the  (hip  did  not  in  truth  break  ground  till  after  a^"  Mich, 
the  day  named  in  the  warranty,  the  plalntifF  was  nonfiiited  ;  Lord  Lough- 
a|xd  tlie  queltidtl  remains  undecided.  '  borough. 

The  fecond  fpecies  of  warranty,  which  moft  frequently 
occurs  in  infurances,  is  that  of  failing  under  the  proteftioii 
of  convoy  \  that  is,  certain  (hips  of  force,  appointed  by  gov-  pofti^tjj^  ^j^ 
ernment,  in  time  of  war,  to  fail  with  merchantmen  from  tit.  Coavoy. 
their  port  of  difcharge  to  the  place  of  their  detlination. . 
When  the  nature  of  a  convoy  is  conlidered,  it  is  highly  rea- 
fonable,  that  the  policy  (hould  be  forfeited,  if  the  infured  fail 
to  comply  with  fo  material  a  condition  ;    becaufe  the  rifk, 
which  the  underwriter  takes  upon  himfclf,  is  very  conCder- 
ably  increafed,  in  time  of  war,  by  the  want  of  convoy.    Ac-  ,  Emcrigon, 
cordingly,  by  the  laws  of  this,   and  of  all  other  maritime  Traite  dc»  Af- 
powers,  if  the  infured  warrant  that  the  veffel  fliall  dei^art  »*^*»c»»P-»^- 
with  convoy,  and  it  do  not ;  the  policy  is  defeated,  and  the 
underwriter  is  not  refponfible.    We  have  already  feen,  that 

every 
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CHAP,  every  warranty  muft  be  flriftly  and  literally  complied  witli  j 
and  that  a  liberal  and  fubftantial  performance  merely  will 
not  be  fufEcient.  Hence  in  a  warranty  to  fail  with  convojit 
becomes  material  to  confider,  what  (hall  be  deemed  a  cqkvoj 
within  fuch  a  condition.  Upoa  this  point,  it  has  been  fol- 
cmnly  fettled  by  the  Court  of  King^s  Bench^  Mr.  Jufticc 
Willes  excepted^  who  differed  from  the  other  learned  judges 
vpop  that  occaCon,  that  it  is  not  every  fingle  mahof  wff, 
which  choofes  to  take  a  merchant  fhip  under  its  protcQian, 
that  will  conftitute  fuch  a  convoy  as  a  warranty  means;  but 
it,  muft  be  a  naval  force  under  the  command  of  a  perfon ap- 
pointed by  the  government  of  tlic  country  to  which  they  be- 
long. The  reafon  of  fuch  a  decifion  is  wife  ;  becaufe  gov- 
ernment muft  be  fuppofed  to  be  better  informed  of  the  dc- 
figns  and  ftrength  of  the  enemy,  and  what  degree  of  force 
will  be  fufficient  to  repel  their  attempts.  In  the  cafe,  in 
which  thcfe  points  were  fettled,  it  aMb  became  a  quellion, 
how  far  failing  orders  from  the  commander  in' chief  to  the 
particular  fhip  or  ihips,  were  requiCte  to  the  conftitution  of 
a  convoy.  But  it  was  not  thought  necefTary  to  decide  that 
pohit,  although  it  feemed  to  be  the  opinion  of  the  majority 
of  the  judges,  that  they  were  not  abfolutely  eflcntial. 

Hibbm  T.  Pi-       This  cafe  came  before  the  court  upon  a  rule  to  fhew  caufc 
Cou,B.R.Ea(l^<^hy  the  rerdid,  which  the  defendant  had  obtained,  ftouM 

er,  21  Geo.  in.  %        r  r  %  1  ..»,»  n' 

1785.  ^^t  be  let  audc,  and  a  new  trial  had.      It  was  an  action  up- 

•  on  a  policy  of  Infurance  on  the  fliip  Arundtly  captain  3/fl^»i 
at  and  from  Jamaica  to  London^  *u'arratited  to  depart  with  convcj' 
The  infurance  was  at  18  guineas /^r  cent,  to  return  '^pfrcfnt, 
if  the  ftiip  failed  on  or  before  the  firft  ofxlhguj}.  The  fafls ap 
pearing  on  the  report  of  Lord  Mansfield,  who  tried  the caufe, 
are  thcfe  :  On  the  25th  of  JnlythtArNndel^^WcA  from  M^m^ 
harbcur  to  Kingjlon^  where  ilic  met  tlic  Gkricv:<  man  of  war, 
Captain  Cadogan^  who  was  likewifc  on  his  way  to  j^in  Ad- 
miral Graves  at  Bluefields.  Lord  Rodr.cy  had  r.ppointed  \^ 
miral  Graves  to  rendezvous  at  Blueficld^j  in  order  to  take  the 
fleet  of  merchant  ftiips,  which  were  to  fail  from  thence  up- 
on the  firft  qf  Auguji^  under  his  command,  and  to  convoy 
them  to  Great  Britain.  Captain  Mann^  upon  their  meeting 
in  Kingfun  harbour,  aflced  for  failing  orders  from  CaptJiia 
Cadcgaft^  who  fald,  he  had  none,  not  having  hinifcif  at  that 
jtimc  joined  the  Admiral :    but  he   was  fure  that  Admiral 

Graves  would  net  fail  from  BlwfuhU  till  the  GIorkii>:  joinw 

him. 
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him. .  However,  if  he  fliould  ^avc  failed,  he,  Captain  C^A-  C  H  A.P. 
gan^  WQuid^iyc  Captain  jWowai, failing  orders,  and  take  every  ,  __ 
care  of  tJpje  Arundel  in  his  pQw<et.,  They  proceeded  togeth- 
er, am}  .arrived  at  Bluefields  on  the  28th  of  July ;  but  they 
found  that  Admiral  Graves  had  failed  two  days  before.  The 
Chrieux  ^xk^^^drundfl  then  (ailed  from,  .B//^^t/d!f,  the  former 
firinig  guna,  giving  fignals,  .and  behaving  in  every  refpedl 
like, a  convoy.  Upon  the  jth  of  Augujl  a  fignal  was  made, 
that  Ae  fleet  was  in  fight  5  and  on  the  7th  they  joined  the 
fleej:  off  Cap^  Anthonio.  The  A^rundel  was  afterwards  loft  in 
September i  ^A  ,a  dreadful  ftorm,  .which  di.fperfed  the  whole 
fleet,  and  ii\  which  a  vaft  number  of  the  (hips,  periflied. 
Upon  this  evidence,  the  jury  were  of  opinion,  under  the  di- 
reflion  of  the  Chief  Juftice,  that  the  terms  of  the  warranty 
had  not  been  performed,  and  they  therefore  found  a  vcrdift 
for  the  underwriters,  the  defendant^.  After  this  queflion 
had  been  fully  argued  at  the  bar,  .the  three  judges,  Mr.  Juf-r 
tice  A/bhurft  being,  at  that  time,  one  qf  the  Lords  Commif- 
fione^s  of  the  Great  S^al^;  de^verpd  ^eir  opinions  fcverally. 

Lord  Mansfield.^-^^^  Though  the  u^iderwr  Iters  an  J  infured 
are  equally  innocent ;  yet  I  cannot  help  faying,  that  now,  as 
yrelj  as  at  the  trial,  my  inclination  led  me  ta  wift,  that  the 

»  '•'  'V'  .'1, 

j)lainti1?s.  \Y^r<;  jn  tlie  right-  ..  But  the  more  it  ijr,  argucdj^  it  is 
.the  lef$  li^blCk  to  dlfpute,.  There  are  hypothcticaji  .coqtrafts 
^nd  conditional  contrafts.  .  In  the  former,  the  contract:  de- 
pends  upon  an  event  taking  place ;  there  is  no  latitude  \  no 
equity  ;  the  only  queftion  is,  has  that  event  happened.      But 

conditional  contra^is  admit  of  9  more  liberal  conftrudion, 

......  -  , 

Now  the  only  queftion  upon  this  cpntrail  is^  whether  tliii 
{hip  has  departed  with  convoy.  A. great  deal  mull  be  refer-r 
red  to  the  ufage  of  merchants.  The  government  appoints 
^  convoy  for  the  trade,  and  alfg  names  a  place  of  rendezvous. 
Then  comes  the  reference  to  the  ufage  of  merchants ;  the 
voyage  is  bpgun  at  Kingjlon  ;  but  the  rifle  only  commences  at 
Bluefields*  Now  though  Lord  Rodney  defircs  the  captain  of 
the  Glorieux  to  take  any  (hips  he  may  pick  up  in  his  way,  and 
convoy  them  to  Bluejtclds ;  yet  the  warranty  in  the  policy 
by  the  ufage,  docs  not  require. convoy  to  Bluefields,  The 
fecbnd  reference  to  the  ufage  of  merchants  is,  what  is 
eftecnicd    a  convoy  by  merchants.      A  convoy  is  a  naval 

forccy 
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C  HA  P.  fofct^  under  tbt  command  rf  that  piffin^  nvhm  pvtmpmt 

^^^"'      has  appointed.      They  truft  to  the  knowledge  of  goven^ 

ment^  which  muft  be  fuppqfed  to  be  better  acquainted  with 

the  plan$  and  force  of  the  enemyi  and  with  the  flrcngdi 

secefiary  to  repel  their  attempts.     Now  this  is  the  geami 

ttfage,  to  which  matters  of  this  kbd  are  referred.    Thepkt 

us  fee  what  the  cafe  is  here.'— -Lord  Rodney  appoints  Admit 

tal  Graves  to  go  with  ten  fail  of  the  |ine  to  Bluefietds ;  aai 

froni  thence  to  convoy  the  Jamaica  trade  to  Great  BrMtt 

When  they  come  to  the  place  of  rendezvous,  they  take  faft 

ing  orders  from  the  Admirals  which  are  eJintiaHoronwf,  tt 

by  tliem  they  know  the  fign^ls,  for  what  places  thejr  aielD 

fteef ,  in  cafe  of  difp^riion  by  ilorm,  or  ztiy  other  ju(t  cau£e  («}• 

Admiral  Graves^  on  the  a6th  of  Jufy^  for  reafons  beft  loiovl) 

to  bimfelf,  thinks  he  has  got  all  the  (bips,  for  which  hp  o«gb 

to  (lay,  and  proceeds  on  his  voyage.     He  leaves  no  order  ibr 

the' G/erieun  to  follow  him  to  C^  ^nihonio;  and  thovKbit 

IS  very  true,  that  it  i$  hi  the  power  of  the  Commadlkf 

in  CKief  to  change  the  place  of  rendezvous;  yet  to  doi 

cafe  it  is  not  true,  as  was  fuppofed^in  argument  that  Cef$ 

Anfbonio  was  appointed.     At  the  time  of  failing  fiom  JAm 

Jield^i  the  G/orieun  wafs  no  part  of  the  coiivoy  i  for  (he  did  not 

come  there  till  two  days  after  the  Icct  Was  gohe.    UpcA 

thefe  fa£ls  it  4^^!  appear  to  me,  and  to  the  jury  at  ^ 

trial,  that  the  warranty  was  not  complied  with :  I  contifl»« 

of  the  fame  opinion  npwi  and  th^t  thi$  rul6  fhoviii^^ 

charged." 

Mr.  Juftice  Tf^il/es. — *<  I  cannot  perfefUy  coincide  trith 
every  thing  which  Lord  Mansfield  has  laid  down.  Tbc  fo*" 
of  the  cont:r3ft  is  in  general  words,  **  to  deport  with  conwfi 
without  mentioning  any  particular  day,  or  pointing  out  aJJ 
fpccific  convoy.  The  terms  of  the  policv  feem  to  nie  toha»« 
been  literally  and  fubftantially  complied  with  5  fpr  thrrf  wa$ 

{a)  SixMc  the  fcnmtr  editions  of  this  work,  I  have  met  with  a  cafe  of  r**. 
4,n  T.  mmct,  at  GuiUbmU,  July  1744,  in  the  time  of  LortI  Chief  Juflice-^* 
where  the  (hip  infured  had  departed  from  L<mdm,  and  arrived  tithe  ^^ 
%%d  Augitfl^  where  the  Gr^fUn  and  Ltnm  (the  convoy)  were  under iiuJ.«> 
tJxc  captain  lent  one  of  his  men  on  board  for  failing  orders,  which  were 
fuftd ;  but  the  pommodore  faid.  «  hnp  e«,  mnd  I  xoill  take  urt  tfy*  i"  *^  7* 
ihip  hcin^  loft  that  night  by  ftriking  on  the  fliore,  the  qucftioo  ''**•!- 
fliip  was  put  under  convoy,  having  no  fiUing  trdert.    And  it  was  heW  oe 
waa,  and  the  pbiiUiff  had  a  Tevdid. 
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w>  bdisim  dve  part  of  tHb^^lhyiM^;  Okt  Game  witkall  jMyfr  CHAP. 

fi^le  expedimti}  and  wa«  at  Bluefidds  two  dajrs  before  the    .  ^-^fj!*  i, 

time  appointed  for  failingt    Whea  eaptain  MuMt  foon4  that' 

^e  fleet  was  gone,  he  did  every  thing  in  his  power  for  the 

^xurity  of  the  (hip ;  for  he  put  himfeH*  under  the  prote^ioA 

of  the  (7/(7f^«y  which  was  appointed  by  Lord  Rodney  t^ 

liiakea  part  of  the  convoy  \  and  it  appears  in  evidencei  thut 

la  every  refped  Captain  Catbgan  behaved  ^»  a  convoy.    I 

have  fearclicd  a  good  deal  for  cafes ;  and  I  can  only  find  one 

ih  Btrmgt  125O9  upon  rite  fizbje£i  of  failing  orders ;  and  I    [  342  1 

A)  not  dihik  that  cafe  goes  fo  far  as  to  lay,  that  failing  or*  ^'^^  P®^»  P* 

ders  are  eflential  to  a  convoy.    The  lofs  of  the  Arundel  hap« 

poied'  iong  fabfeqtient  to  her  joining  the  fleet ;  and  I  am . 

Aetefore  of  opinion,  that  the  warranty  in  this  policy  has 

been  fabftantiaUy  performed." 


T'        t 


'Mr.  Juftict  Af/ter.*^**  In  decidfang  this  cafe,  it'i^  not  ne* 
ceHary  to  fay,  whether  failing  orders  are  cfTentiarbf  not :  as 
at  prefent  advifeid,  I  do  not  fay  that  they  are  abfolately  ne- 
ctflTary.  '  The  prefent  queftion  is  fimply  this :  did  the  Jtrun* 
itt  fail  with  convoy;    This  is  a  condition  which  muft  be 
literacy  complied  with,  as  a)f  ^e  cafes  agree.  'As  to  the 
queftion  itfelf,  it  is  undoubtedly  ^  quefHon  of  faft  ;  and  the 
UAi  of  the  cafe  feem  to  me  to  j^rove,  that  the  Glor'teux  was 
no  part  of  the  convoy.     Admiral  Graves  had  failed  befbre 
rhey  anived ;  and  that  circtimfbince',  which  my  Lord  ftate4 
feems  very  materia!,  that  no  orders  were  left  behind  for  the 
Glcrieuxn     I  fay  that^  on  this  evidence,  fhe  vras  not  a  part  of 
(Me  convoy  rfor  in  order  to  makie  her  fo,  it  mnft  appear  that 
fhe  wis  ^der  the  orders  of  Graver,     Did  he  leave  her  be- 
hind to  take  care  of  die  fhips  that  remained  ?  If  fo,  it  would 
alter  the  cafe  very  materially.     But  there  w;is  no  fuch  idea  ; 
for  if  there  had,  the  Ghrieux  would  have  remained  at  Bluefields 
for  the  reft  of  the  fhips,  until  the  ift  of  Augufi .-  on  the  con- 
trary, Captain  Cadogatiy  finding  that  Admiral  Graves  was 
gone,  immediately  followed ;  for  his  fole  objed  was  to  join 
Admiral  Graves.     Ships  muji  fail  under  the  convoy  appointed  by 
the  government  of  i^  country y  who  proportion  the  ftrength  of 
it  to  the  fieceiCty  of  the  times,   /fo  what  end  would  this 
care  be  taken,  if  merchantmen  were  to  fail  under  the  pro- 
tedion  of  iingle  (hips,  with  which  they  may  happen  to  meet  ? 
I  am  therefore  of  opinioUji  that  if  a  (hip  do  not  fail  with  the 

convoy 
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CHAP,    coavoy  appointed  by  gpveiiipienty  iris>i^ota,iaiwgwitIiC9iv< 
-^^JJ^    vpy,  witbiAthe  Unas. of  thef  policy.."    The  rule  for  x nfiv 
tirUl  w««  ihexcforc  difcharged  («)•  .      -        ^ 

C  343  !I      .  AHbough  the  decifions  of  t^e  Court  of  King^  B^nch  lo* 
quire  no  additiqnal  aii|lK>rity  to  fupport  them  4.  yet  k  will  be 
proper,  merely  by  way  of  iUuftr^tioiv,  to  point  out  to  the 
i^ader>  in  what  cafes  iAk  qpinions  of  foreign  writers  agroe 
1  Emerigoo,     with  the  determinatiozis  of  the  Engli/k  courts  of  juftice.^  Mioiw 
P-  ^71-  ggi^j  nEmerigon,  .a  very  didiaguiihed /ivxui.  writer  upoa 

this  branch  of  jurifpr^dence,  pqta  this  cafe :  "  On  avoit  fait 
^^  dee  tfiUrances  fur  un  nayirca  ^c  Sovtvi  ,dc  Mar/eillffif^l 
V  auK  Detroits  de  Gibraltar^  et  dan^.la  police,  il  etoit  dit  que 
**  Ic  naviro  p^rtiroit  de  Mar^ille  fous  fefcorie  d!un  iatimtni  i 
**  roi  I  autrement,  affurance  nulk.  Une  frega^^  ch^i;?^  ^: 
"  munitions  de  guerre  pour  Algejiras^  fe  trouvoit  a  PEfia^ 
*^  Le  i^yire  aflure  >mit  i  la  yoWs  iou&  lea  aiufpices  deectte 
fregate^qQi  lui  accorda  px;ote£ljon»  et  qu^  partit  en  mctqc 
temps*  Confulte  fur  ce^as^  je  fus  d*avis.que  fi  le  naviic 
y  itoit  pris,  p^r  les  ennemis,  les.afiureurs  feroient  fondes  2 
**  refufer  4e  payment  de  1?  p^rte :  ear  autre ch^etjli^ttnj^ 
"  VefcorU  du^n  batiment  4e  ra^  rf  aufre  chaje  efi^  de  eaviguerj^ 
*^  pUment  fitufis  aufpices^^ 

Sec  tbe  Cafe.  Frpm  the  cafp  of  HUbert'  and  JPigau  we  colle£l  this ;  that 
a  coxiToy  appointed  by  the  Admiral  commanding,  in  cbi^ 
upon  a  ftation  abroad,  is  a  convoy  appointed  by  go.veramenU 
And  befidcs  the  inftruftion  it  aflfotds,  applicable  to  the  P?^ 
ticular  fubjeft^  for  which  it  was  here  inferted,  it  fenC8  ta 
eftablifli  fome  principlea.  laid  down  at.  the  bediming  of  thii 
chapter  j  that  whether  the  lofs  dp  qr  do  not  happen,  on  ac^ 
count  of  the  breach  of  the  warranty,  (till  the  policy  is  for- 
feited :  for  in  this  cafe,  the  fliip  infured  periflied  in  a  ftorWi 
long  after  {he  had  joined  the  regular  convoy ;  and  conie- 
quently  the  lofs  did  not  happen,  on  account  of  the  brcachol 

the  condition. 

Havinp 

Sitting*  at  (<»)  -Another  a<aion  ^aa  brought  upon  the  fame  poUcy  againft  another  « 

GuiJdhaJl  be-  the  underwriters ;  and  altho*  a  vcrdi<fk  in  that  cafe  was  found  for  the  pl^o* 
forcMr.Jofticc  tiffs  ;  yet  it  fccini  to  me  to  leave  the  dbarincs  above  advanced  uoflwkcot 
Eafter  Term  ^^^  "P**"  ***^  fecond  tria!  it  was  proved,  beyond  all  doubt,  that  the  Glonefli 
1784.  va»  m  truth  a  part  of  the  convoy,  a  fa<a,  which  waa  left  doubtfal  00  w« 

firft ;  and  it  was  upon  that  fa<5t  that  Lord  Mawfidd  and  Mr.  Jufticc  »»» 

chiefly  relied. 
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HaTing  feen  what  (bin  be  deemed  a  convoy,  let  us  pro-  c  H  fi  F. 
tccd  to  confider  wbat  (hall  be  a  departure  with  convoy,  with*  ^  ^fjj'  , 
m  the  meaning  of  a  warranty  to  depart  nmib  tomboy,  'The 
rule  on  this  point  is  fliort  and  clear,  that  fuch  a  warranty 
implies,  that  the  ihip  (hall  go  with  convoy  from  the  ufual 
place  of  rendezvous,  at  which  the  (hips  have  been  accuftom* 
ed  to  aHemWe  5  as  SpUhead^  or  die  Donuns^  for  the  port  of 
London ;  and  Bluefields  for  all  the  ports  in  Jamaica*  And 
from  the  particular  port  to  fuch  ufual  place  of  convoy,  the 

flixp  is  proteded'by  the  policy. 

» 

Thus  in  an  a£bion  on  a  policy  of  infurance  by  the  de-    [   o^^  ] 
fendant  at  London^  infuring  a  (hip  from  thence  to  the  Eafi  Lcthulicr** 
Indkfy  warranted  to  depart  with  convoy  5  the  declaration  (lates,     J*    * 
that  the  (hip  went  from  London  to  the  Downs ^  and  from 
thence  with  cotivoy^  and  was  loft.     After  a  frivolous  plea  and 
diemurrer,  the  cafe  ftood  upon  th^  declaration,  to  .which  it 
was  objefted.  That  here  was  a  departure  without  convoy. 

ft 

The  claufe,  warranted  to  depart  with  convoy,  muft  be  Pcr  CurUra. 
conftrued  according  to  the  ufage  among  merchants,  that  isj^ 
from  fuch  place,  where  convoys  are  to  be  had,  as  the 

DownSi  &c. 

* 

It  i^  true.  Lord  Chief  Juftice  Holt,  upon  that  occa(ion, 
was  of  a  different  opinion  ;  but  the  judgment  of  the  other  : 

judges  was  relied  upon,  and  confirmed  in  the  folloviHng  cafe 
by  Lord  Chief  Juftice  Lecy  and  has  alfo  been  recogni2ed  in 
feveral  other  cafes,  in  which  the  queftion  has  come  collater- 
ally before  the  court.  Indeed  of  late  years,  it  has  been  tac- 
itly acquiefced  in  \  for  there  never  is  a  convoy  from  the  port 
of  London. 

On  an  infurance  from  London  to  Gibraltar^  warranted  to  Gok^doo  v. 
depart  with  convoy^  it  appeared  that  there  was  a  convoy  ap-  ^®*"*«y»  *  S^''*- 
pointed  for  that  trade  at  Spithead,  and  the  (hip  Ranger  hav- 
ing tried  for  convoy  in  the  Downsy  proceeded  for  Spiihead^ 
and  was  taken  in  her  way  thither.  The  infurers  iniifted, 
Aat  this  being  the  time  of  a  French  war,  the  (hip  (hould  not 
have  ventured  through  the  Channel^  but  have  waited  in  the 
Downs  iot  an  occafional  convoy.  And  many  merchants  and 
office-keepers  were  examined  to  that  purpofe.  But  Lord 
Chief  Juftice  Lee  held,  tliat  tjie  (hip  was  to  be  confidered  as 

under 
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CHAP,  under  the  defendant's  infufance  to  a  place  ofgrnerdrmianm^ 
V  ^^i^*  ,  according  to  the  interpretation  of  the  words,  "  warranted  to 
'*  depart  with  convoy."  Wi.  443.  And  ^f  the  parties  meant 
to  vary  the  infurance  from  what  is  commonly  anderftoodj^ 
they  fliould  have  particularized  her  departure  widi  convoy 
from  the  Dowm.  The  jury  was  eompofed  of  mer^ttat% 
who  found  for  the  plaintiffj  upon  th^  ilrength  of  diis  <fire<}r 
tion. 

[  345  1        ^  (imilar  decifion  was  made  in  the  y^ar  17811  by  the  Aii 
Tom.  X.  p.  166.  miralty  of  prance^  which  is  reported  in  the  work  of  Ennrigmi 

Upon  this  kind  of  warranty,  it  is  to  be  pbfervedi  diat  at* 
though  the  words  commonly  ufed  are,  '*  to  depart  with  coin 
a  SaOt  443.  •*  Yoy,"  or,  **  to  fail  with  convoy  ;"  yet  they  extend  to  til- 
ing with  convoy  throughout  the  whole  of  the  voyage,  » 
much  as  if  thofe  worda  were  inferted.  Indeed  to  foppofe 
tlie  contrary  would  introduce  an  infinite  variety  of  frauds} 
as  a  fliip  would  fail  out  of  harbour  with  the  convoy,  contiiv* 
ue  with  it  for  zh  hour  or  two,  then  leave  k>  and  Wk  tKVf 
peril,  at  the  riik  of  the  underwriter.  If,  therefore,  the  coot 
▼oy  is  only  to  go  part  of  the  way,  that  is  not  a  compUaiK* 
with  the  warranty  \  and  the  infurer  is  difcharged  from  lui 
engagements, 

J  l^cvins.  3aa  This  was  one  of  the  points  ruled  in  J^if^  ▼•  LegiMi"^ 
that  will  be  quoted  at  length  prefently,  in  wUfch  Lord  Chief 
Juftice  Noh  and  the  reft  of  the  court  held,  that  althou^ 

am 

the  words  of  the  policy  only  were  ^^  to  depart  with  convoy, 
yet  they  extend  to  fail  with  convoy  thro^^heot  the  whok 
¥opge. 

In  a  more  modem  cafe,  however,  this  d6£hrine  came  again 
in  queftion }  and  after  very  fuli  confideration,  the  opinioa  of 
Lord  Hok  was  unanimouflf  confirmed  by  the  whole  Court 
of  King's  Bench. 

JLiiiy  V.  Ewer,       It  was  an  ^Ckion  for  money  had  and  received,  brougw 
I>wig.  7a.         againft  an  underwriter  for  a  return  of  premium.    The  pol- 
icy was  on  the  (hip  the  Farier  Galley^  *«  at  and  from  ^^ 
to  the  Currant  Ifiands^  and  at  and  isom  thence  to  LoftdBiH 
at  a  premium  of  five  guineas /^r  cent.  "  to  return  2  per  cent- 

"  if  the  Jblp  fmkd  witi  cwvoj  from  GUrabar^  and  arrived. 

The 
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The  ihip  touched  at  Gibraltar  on  her  way  home^  and  failed  C  H.  A  P. 
.  from  thence  under  convoy  of  the  Zephyr  floop  of  ^ar,  it4      XVIIL 
the  convoy  hwu  d^ined  only  to  ge  to  a  ceriabi  latitude^  about  as 
far  as  Cape  Finifierre^  heing  ordered  on  the  Lijbon  ftation  i 
and  accordingly  the  (hip  and  convoy  feparated,  and  the  fliip 
arrived  iafe  at  London*     The  only  queftion  in  the  caufe  was» 
whether,  by  the  terms  of  the  policy,  the  condition  for  the 
return  of  the  premium  Mras  a  diparture  from  Gihraltnr  nvith 
fiicb  convoy  as  could  bs^  met  nvUh^  for  whatever  part  of  the  voyage 
that  migbt  happen  to  h,  or  a  departure  tuith  convoy  for  the  voyage*    [  346  3 
The  trial  came  on  before  Lord  Mansfeld  and  a  common  jo- 
^»  when  a  verdiQ  was  found  for  the  plaintifis* 

A  rule  having  been  obtained  to  (hew  caufe  why  there 
fhould  not  be  a  new  trial  \  the  evidence  from  his  Lord  (hip's 
veport  spears  to  be  thus  :  That  the  plaintiffs  had  called  wit^ 
nefies  (one  of  whom  was  Mr.  Gorman,  an  eminent  merchant) 
to  prove  that  for  fome  years  paft,  when  convoy  ^r  the  voyage^ 
or  tke  vobolt  voyage  was  intendedi  thofe  explanatory  wordd 
had  been  added^  and  diat,  by  this  ufage,  the  expreffions  of  . 
** Jailing  with  convoy,**  and  **  failing  with  convoy  for  the  voy- 
age," had  received  diftin£l  technical  meanings :  '*  with  con** 
\roy,*  fignifying  whatever  convoy  the  (hip  (bould  depart 
with,  whether  for  a  greater  or  lefs  part  of  the  voyage.  Sev* 
eral  policies  were  alfo  produced,  which  had  been  filled  U^at  ^ 
the  oiEce  of  the  fame  broker,  who  had  prepared  that  which 
had  giten  occafion  to  this  caufe,  in  which  the  words,  *^  fot 
•*  the  voyage,'*  or  " for  England"  were  added.  The  CaptaiA 
proted,  chat  at  the  time  when  he  left  Gibraltar,  no  other 
convoy  was  to  be  had.  The  witneffes  for  the  defendant  fwote, 
that  they  underftood  the  words  **  with  convoy,"  to  mean, 
convoy  fnr  the  voyage  /  and  the  brokei;  faid,  that,  at  the  time 
diis  policy  was  Ggned,  he  underftood  and  apprehended  it  was 
fo  underilood  by  all  the  parties,  that  the  convoy  was  to  be 
for  the  voyage,  and  that  the  retuth  was  fuch  as  was  ufu'^l, 
when  convoy  for  the  vopge  was  meant.  His  Lord(hip,  af'^- 
ter  ftating  the  evidence,  faid,  that  .when  the  cafe  was  opened^ 
he  thought,  on  the  face  of  the  policy,  that  the  words  muft 
mean  for  the  voyage.  He  had  not  admitted  the  counfei  to 
atlk  the  opinion  of  the  witaeile^  on  the  conftru£tion  $  but  to 

learn 
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learn  vtrhether  there  was  any  ufage  in  this  cafe,  which  mtouM 
give  a  fixed  cechnical  fenfe  to  the  words.  This  was  a  que& 
tion  of  hat  to  be  afcertained  by  evidence,  and  proper  for 
the  confideration  of  a  jury* 

The  cafe  was  fully  argued  at  the  bar* 

Lord  Mansfiild,'^-^^^  On  the  words  I  was  fttongly  of  opin^ 
ion,  that  the  policy  meant  a  departure  with  convoy  intended 
for  the  voyage.     The  parties  could  not  mean  a  departure 
with  convoy,  which  might  be  defigned  to  feparate  irom  the 
fliip  in  a  miutite  or  twos   though  when  convoy  for  the 
whole  of  a  voyage  is  clearly  intended,  an  unforefeen  fepara- 
tion  is  an  accident,  to  which  the  underwriter  is  liable ;  for 
the  meaning  of  fuch  a  warranty  is  not  that  the  (hip  and  coo- 
voy  fhould  continue  and  arrive  together.     But  I  (till  think 
that  tlie  evidence  was  properly  admitted  at  the  trial  of  this 
caufe ;    becaufe  the  fenfe  contended  for  by  the  pkdntifis* 
was  not  inconfiftent  with  the  words  of  the  policy;   and 
therefore  it  was  material  to  fee  what  the  ufage  was.     I  laid 
■great  ftrefs  on  Mr.  Gormaffs  teftimony.     I  did  not  confider 
him  as  a  common  witnefs.     However,  it  feems,  from  what 
I  have  heard  fince,  that  people  in  the  city  «re  difiatisfied  with 
the  verdi^,  and  think  the  evidence  of  the  plaintiff's  witnef- 
fes  was  founded  on  a  miftake.     Certainly  critical  niceties 
ought  not  to  be  encouraged  in  commercial  concerns  \  and 
wherever  you  render  additional  words  neceffaryj  and  multi- 
ply them,  you  alfo  multiply  doubts  and  criliciizns.     It  may 
be  hard,  becaufe  words  have  been  added  in  foroe  inftances, 
to  force  a  conftru&ion  in  this  cafe,  from  the  omiiBon  of 
them.     The  queftion  is  of  great  importance."    The  rule 
was  therefore  made  abfolute. 


I>o««-  P-  74. 
note  (7). 


The  new  trial  came  on  before  Lord  Mansfield  at  the  fit- 
tings after  Trinity  term,  19  Geo.  IIL  when  a  verdid  was  found 
for  the  defendant,  the  infurer. 


Doug.  73, 


I  Sncngony 


But  although  it  has  been  thus  fettled,  that  a  (hip  muft  de- 
part with  convoy  for  the  whole  of  the  voyage ;  yet  in  the 
laft  cafe,  it  was  truly  faid  by  Lord  Mansfield^  that  an  un- 
forefeen feparation  is  an  accident,  to  which  ^^^  underwriter 
is  liable.  It  is  the  law  of  reafon  and  common  fenfe  ;  for  it 
would  be  the  height  of  injuilice  and  cruelty  to  heap  misfor- 
tune 
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tdn«  upon  misfortune,  and  to  fay,  that  'becauTe  a  (hip  hsti   C'll  A  P. 
been  feparated  from  her  convoy  by  ftrefs  t»f  weather,  ot  the    \f'-^~/jj 
fury  of  the  eteine»its>thac  the  infiMed  fiiall  fu&r  fiiii  greater 
miferyi  by  being  deprived  of  that  indemnity  which  he  had 
fecvred  to  himfelf  by  paying  a  fufficient  and  a'dequate  pre- 
mium.    The  law  of  Evg/and  does  not  tolerate  ^h  pxinci-  , 
pics  i  and  the  firft  decifion  Upon  the  fubjed:  was  fuch«  that 
it  never  ha«  been  departed  from  in  any  infiance* 

f  , 

AfiumpGt  (»i  a  poficy  bf  infutance  made  in  the  uiual  fbrm^    [  348  ] 
**  from  London  to  Caditi  warranted  to  depart  with  convoy."  J^^^T  v-  ^•«'' 
Upon  the  general  iflfue  pleaded,  the  jury  found  a  fpecial  ver*-  320.  a  Saik.  * 
did,  ftatingi  that  the  fliip  did  depart  from  the  port  of  443.Carth.a1d. 
London^  iki  company  of  the  convoy  intendedi  and  failed  to^*  4Mod.58.s.c. 
^ther  as  far  as  the  Ifl^  of  ff^igtt,  in  purfuance  of  the  voyage 
towards  Cadiz  \   and  there  they  were  feparated  by  ftrefa  *of 
\reather  $  that  the  c<mvoy  put  into  Torhiy,  and  the  infured 
Aip  iiiio  the  port  of  Fmviy  in  CormvalL    That  three  days 
afterwards,  the  wind  fetting  right  to  bring  the  convoy  down 
the  channel,  the  mafter  of  the  infured  (liip  failed  out  of  i%«0^ 
ry  on  purpofe  to  meet  the  convoy ;  but*  it  did  not  come  :  and 
ihtn  the  inifured  ihip  was  feized  with  another  ftorm,  fb  that 
ike  could  net  return  from  whence  ihe  came,  but  viras  driven 
ttpon  the  French  coaft,  and  thore  taken  by  the  enemy* 

* 
•  * 

After  feveral  arguments  of  this  fpecial  verdift,  the  plains  Canhcw,  az6. 
tiff  had  judgmtnt  per  totam  turiam  ;  and  their  principal  re»- 
fon  was,  becaafe  thens  was  no  maimer  of  negle£l,  or  other 
default  found  in  the  mafter  of  the  ihip  ;  but  it  appeared  he 
had  done  all  in  his  power  to  keep  in  company  of  the  convoy* 
It  is  found  cxprefsly,  that  he  departed  with  convoy  from  his 
firft  port,  which  anfwers  the  words  of  the  policy :  but  it  would 
have  been  otherwife,  if  any  fraud  or  negleA  had  been  found 
in  the  maftcr  of  the  infured  ilitp  after  his  departure,  not- 
withftanding  he  dcpahed  out  of  the  firft  port  with  convoy ; 
for  the  meaning  of  the  words  *•  tvarranttd  to  dtpart  wth  eon^ 
''  voy^*  is,  that  the  infured  (hip  (hould  keep  company  with 
the  convoy,  during  the  whole  voyage,  if  poiBhle. 

Even  where  the  (hip  has  by  tempeftuous  weather  been 
prevented  from  joining  the  convoy  at  all,  at  leaft,  of  receiving 

the 
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CHAP*    th^  6rders  of  the  commander  of  the  (hips  of  war,  if  (he  (U 
^j^^i^    eifcry  thing  in  her  power  to  eSeCt  it,  it  IhaU  be  deemed  I 
failing  with  convojTi  within  the  terms  of  the  warranty. 

ITi^oAr  tr.  The  plaintiff'  had  }nfure«i;  tin  goods  iii  the  Jebft  and  ^0^1 

?2wt*'  ^^'^  from  Gottmburgh  to  I.affi»f ,  with  a  warranty  to  dipurt  mih 
€onvoy  from  Fleckery,  In  July  1 7441  the  (hip  failed  ftom  Gut'* 
tenburgh  to  Flechery^  and  there  (he  wxited  fof  tonvoy  two 
C  349  ]  months*  On  the  lift  of  September^  at  nine  in  the  momingi 
three  men  of  wat,  who  had  one  hundred  merehaat  (hips  ia 
conroy,  ftood  oS,Fleckeij^  and  made  a  fignal  for  the  fliips 
there  to  come  ottt,  and.  likewife  felit  in  a  yaul  to.  order  thofi 
out*  There  were  fourteen  ihips  waiting,  ai^d  the  J^  ^ 
Jane  got  out  by  twelve  o'clock,  and  one  of  the  firft  %  the  coiw  . 
voy  having  failed  gently  04,  and  being  two  leagues  a-head* 
It  was  a  hard  gale,  and  by  fix  in  the  afternoon,  the  fliipcaioe 
lip  with  the  fleet ;  but  could  not  get  to  either  of  the  mea  0^ 
War  for  failicig  orders,  on  account  of  the  gale  of  wind*  B 
was  ftormy  all  night,  and  at  day*break  die  (hip  iff  ^lieftioi 
Iras  in  the  midft  of  the  fleet  \  but  the  weather  was  fo  ba^ 
that  no  boat  could  be  fent  for  iailing  orders.  A  Frmh  pm 
Irateer  had  failed  among  them  all  sight  \  and  it  b^  %7 
on  the  2ad»  attacked  the  ^ftbi  and  Jttm  about  two,  wko 
kept  a  running  fight  till  dark^  which  was  renewed  the  nexl 
morning,  when  (he  was  taken*  For  the  defendant  it  was  io-* 
fifted,  that  this  (hip  was  never  under  convoy,  nor  is  e?er  con- 
fidered  fo,  till  they  have  recdived  failing  orders ;  and  if  ti^ 
Weather  would  not  permit  th^  captain  to  get  them,  he  flywld 
iisvc  gdne  bacL 

Sit  ITiIluiii         But  the  Chief  Juftice  and  the  jury  wete  both  of  opiniooi 
^"^^  that  as  the  captain  had  doi%  every  thing  in  his  power,  it  vaa 

a  departing  with  convoy:  andthofe  agreements  are  ncvc^ 
confined  to  precife  words  $  as  in  the  cafe '  of  departing  with 
convoy  fi'om  London^  when  the  place  of  rendezvous  is  ^' 
tiod^  a  lofs  in  going  thither  is  within  the  policy.  So  the 
{daintiff  te€Ovexed« 

But  it  is  evident  from  all  that  has  been  faid,  that  if  there 
be  an  opportunity  of  convoy  j  if  the  convoy  throw  out  re- 
peated fignals  to  join  j  and  by  the  negligence  and  delay  of  t« 
Captain  of  the  infured  (hip,  the  oppottunity^be  loft,  the  "tnx^ 
ranty  to  depart  with  convoy  is  not  complied  with,  and  tbe 

underwriter  is  dUcfaarged. 

Thus 
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.Tbiw  in  an  a£lion  on  a  policy  of  infurance  tried  before     CHAP, 
t^rd  Mansfieldf  the  plaiatiflF  was  nonfuited,  there  being  a    ,  ^^^^'  ^ 
Warranty  to  depart  with  convoy  5  and  it  appearing  from  the  T^yldr  V. 
evidence,  that  the  commodore  of  the  convoy  had  made  fig-  Voodneft, 
fa^ls  for  failing  from  Spithead  to  Si,  Helens  the  night  before,  Ouildhall 
and  hid  made  repeated  fignala  the  next  morning  from  feven  HU.  Vac. 
o'clock  till  twelve^  notwithflanding  which,  the  ihip  infured  ^     ^'  -      ,  *' 
had  neglected  to  fail  with  him,  and  did  not  fail  till  two 
hbiirs  after,  in  confe.quence  of  which  he  was  taken  by  s^      . 
privateer,  (a)  .     "    *   ^   ' 

Although  we  have  thus  fcen,  that  a  fliip  mtill  not  voIUtii 
iai'ily  depart*  from  convoy  during  the  voyage,  yet  this  fpecieS 
t)f  warranty  muft  always  be  conftriied  with  reference  to  the 
ufage  of  trade,  afid  to  the  orders  of  government.  For  if  the 
courfe  Upon  a  particular  voyage  has  been  to  have  a  relay  of 
^qiiyoy,  protefting  the  trade  from  one  port  to  another ;  or 
if  government  appoint  a  convoy  to  efcort  the  trade  of  si 
place  to  a  given  latitude  and  no  farther ;  and  there  be  no 
other  convoy  on  that  ftation,  a  vefTel,  taking  the  advantage 
of  fuch  a  convoy,  has  complied  with  the  warranty  to  fail 
with  convoy  for  the  voyage* 

Tiiiis  Iri  an  infurance  on  the  (hip  William,  "  at  and  from  Smith  r.  Read- 
London  to  Jamaica^*  hjarrahted  to  depart  ivkh  convoy  for  the  ^?^^^'  London. 
vowgcy  Lord  Mansfield^  in  the  courfe  of  his  fumming  up  to  E^ft.  1781. 
the  jury,  faid,  **  A  warranty  to  fail  with  convoy  means  with 
**  fuch  a  convoy  as  government  pleafes  to  appoint ;  and 
•*  whether  it  confifts''of  feparate  (hips  at  different  ftations  or 
"not,  it  is  a  convoy  for  the  voyage;   therefore  on  that 
**  point  there  is  no  doubt.^' 


The  fame  doftrine  was  held  by  Lord  Kenyon^  in  an  adion  Pc  Oaray  v. 
on  a  policy  of  infurance  at  and  from  Cadh  to  Amfterdam^  Claggctt.  Lon- 
<ivdryant:d  to  fad  ivith  ccnvoyfor  the  voyage.     The   Ihips   in- after  illicit 
furcd  Iiad   f.nlcd  from   Cadiz  under  a  i?W///^  convoy;  and  ^7"95« 
were  loft  before  fhcy  reached  the  Donvnsf  where  it  was 
alleged  they  were  to  have  taken  a  freOi  convoy  for  Amfier^ 
dam.      The  underwriters  infifted  that  the  convoy  (hould 
have  been  direft  to  Amflerdam*      The  aJfiired,  on  the  other 

i5  G'  hand> 

■ 

(tf)  Ai'  to  thb  daty  of  4l(b  oncers  appdiiited  fbr  convoy  to  xnercliast 
Ai^Jt,  4lte  i\  f  referibed  ioclhc  M>  ^.  ^  '3  Cha.  a»  fUi.  i.  c.  ^.  arc.  x;. 
which  reguUtiont  were  ceoiir^cd  by  the  xtA  of  ^eo.  %,  c.  3  j.  f.  a.  art  17. 
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CHAP.  hand>  contended,  that  all  convoy  muft  be  acccyrding  to  viizgtf 
^^  ^^'  and  that  in  many  voyages  thefe  U  no  fiich  thing  as  a  dlr^ 
convoy,  but  that  the  vefiels  proceed  by  relays  of  convoy  from 
ftage  to  ftage«  The  fpecial  jury,  with  ]«iord  Kenyon^s  appro- 
bation, gave  a  verdi£l  for  the  plaintiffs.  And,  although  m 
that  cafe,  it  is  true,  the  anderwriter  had  adjuiled  the  policy 
nvithfull  knowledge  of  all  the  circumftances,  which  his  lord- 
fhip  feemed  to  think  conclufive,  yet  there  were  other  caufca 
•n  the  iame  policy,  where  there  was  na  adjuftment ;  and 
upon  tiord  Kenyan  and  the  jury  declaring,  that,  wkhottt 
confidering  the  adjuftment,  they  thought  the  warranty  had 
been  complied  with,  the  plaintiff  had  a  verdi£t,  and  no  mo« 
tion  was  ever  made  for  a  new  trial  in  any  of  thefecaufes^ . 

B'Egbmo  V.  So  alfo  the  Court  of  Common  Pleas  decided  in  an  a£lioft 

C,  R  MicK  ^^  *  policy  on  the  fliip  Little  Betfej^  at  and  from  Lomkn  to 
36  Geo.  3.  5/.  Sebaftiany  'Sjarranted  to  fail  with  convoy.  The  Ihip  faikd 
with  other  veffels  under  canvoy  of  feveral  fliips  of  war ;  an* 
after  a  certain  latitude,  the  Weazelf  one  of  the  men  of  \raf, 
was  detached  to  convoy  the  Spani/b  fhips ;  but  the  captain 
x>i  that  (hip  had  orders  to  go  with  the  St.  Sebaftian  fliips  no 
further  than  Bilboay  and  in  fa£i:  he  went  no  farther.  A  fcf" 
did  pafTed  for  the  plaintifE  When  the  cafe  came  on  before 
the  court  on  a  motion  for  a  new  trial,  it  was  argued  for  tkc 
underwriters,  that  warranties  are  to  be  ftrrftlycomplied  with? 
and  that  however  near  the  port  of  St.  Sebapian  might  be  6> 
Bilboat  yet  the  principle  was  the  fame  5  and  that  a  convoy  to 
the  latter  place  could  no  more  be  conftrued  to  be  a  conroy 
to  the  former,  than  a  convoy  to  the  Cape  of  Good  Hope  com 
T)c.a  convoy  to  the  Eqft  Indies^  and  for  this  was  cited iS**^ 
V.  Pigou  (fupra  339O 

Mr.  Juftice  Btdkr. — "  The  cafe  of  HU^lert  and  Pip»  »» 
not  applicable  to  this,  for  there  a  convoy  was  appointed  and 
aftually  failed  from  Jamaica  to  Engiofid  s  as-  to  the  inftamt: 
put  at  the  bar  of  a  convoy  to  the  Cape  ofGoodHopefl^nW' 
ly  differ  from  the  counfcl  on  that  point  j  for  if  government 
drought  a  convoy  to  the  Cape  was  a  fufiicient  proteflion  to 
the  £aj  India  trade,  and  the  ufagc  were  for  the  Ea/  H^ 
ihips  to  fail  with  a  convoy  only  to  the  Cape,  and  to  confidcf 
that  as  the  Eaft  India  Convoy,  and  no  other  convoy  was  »?• 
pointed  tathc  Eaft  Indies,  I  ihovld  hold  that  the  waiwntf 
was  complied  with  \  thottgb  I  ;^c^  if  there  wa»  a'M'^ 


WITH    WARRANTIES.  349* 

t 

convoy  to  the  Eafi  Indies^  it  would  be  othetwife.    The  cap*-  CHAP, 
tain  of  a  merchant  (hip  has  nothing  to  do  with,  nor  can  he    ^^Y^H'  j 
know  the  inftrufiions  from  the  Admiralty  to  the  king's  offi- 
cers>  but  muft  take  fuch  convoy  as  h,t  finds*     I  am  there- 
fore of  opinion  that  there  is  no  ground  at  all  for  this  mo» 
lion.*' 

Mr.  ]uftice  Heath^-*^^^  1  am  of  the  fame  opinion.  The 
owner  of  a  (hip,  when  he  makes  an  infurance,  cannot  know 
the  orders  of  the  Admiralty  refpe£king  convoys.** 

l^u  Juftlce  Rooke.-^^^  The  ground  ftated  at  the  bar  feems 
to  me  to  be  more  fit  for  the  jury  than  the  courts  and  the  jury 
have  found  that  the  convoy  was  fufficient." 

Lord  Chief  Juftice  Eyrt.^^^*  I  am  fatisfied  with  the  find* 
ing  of  the  jury." 

The  rule  for  a  new  trial  was  therefore  ref ufed^ 

The  third  and  laft  fpecies  of  warranty,  which  falls  under  [  350  } 
our  confideration,  is  that  of  neutxiality ;  or  that  the  (hip  or 
goods  infured  are  neutral  property.  This  condition  is  very 
different  from  either  of  the  two  former ;  for  if  this  warran- 
ty be  not  complied  with,  the  contrail  is  not  merely  avoided 
for  a  breach  of  the  warranty,  but  it  is  abfolutely  void  ab 
initio^  on  account  of  fraud.  This  ground  was  entered  upon 
in  the  chapter  of  fraud  \  and  the  principle,  on  which  the  dif« 
ference  turns,  is  this.  A  man  may  warrant  that  his  (hip  Vidcc.  x«. 
(hail  fail  with  convoy  ;  and  if  that  condition  be  not  complied 
with,  it  is  not  his  fault,  becaufe  it  depends  upon  the  a£ts  of 
other  men  :  but  ftill  he  is  the  fufierer,  for  he  lofes  the  benefit 
of  his  contraf^.  So  alfo  if  he  warrant  to  fail  on  a  particu-> 
lar  day,  and  do  not,  he  is  guilty  of^no  crime  ;  for  that  was  a 
circumftance,  the  performance  of  which  depended  on  a  thou-< 
fand  accidents,  fuch  as  wind,  weather,  repair,  isfc*  but  as  he 
had  exprefsly  undertaken,  he  lofes  the  efic£t  of  his  policy  by 
non-compliance.  But  in  neither  of  tbefe  cafes,  as  I  ^ave 
faid>  is  the  infured,  making  fuch  a  warranty,  guilty  of  zrif 
offence.  Not  fo  with  him,  who  warrants  property  to  be 
neutral.  That  is  a  izStf  which  at  the  time  of  infuring,  muft 
be  withiQ  his  own  knowledge  \  and  if  he  afiert  it  to  be  neu- 
traly  knowing  it  to  be  otherwife^  he  is  guilty  of  a  wilful  and 
deliberate  falfehood,  and  incurs  moral  turpitude.  In  fuch  a 
»  G  G  a  cafe^ 
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CHAP,    cafe,  therefore,  the  contraft  betwen  the  parties  is  abfolutcly 
I  ^^j^'  >    ^^  ^nd  void  to  all  intents  and  purpofes. 

Woolmcr  v.  Thus  on  a  fpecial  cafe  refcrved  for  the  bpinion  of  th« 

Xif    'I 

4.  Burr*  M 19-  ^^^^^^  ^^  appeared  that  an  a£^ion  was  brought  for  the  rcccv** 
I  Blackft.  Rep.  ery  of  a  total  lofs,  on  a  policy  of  infurance  made  on  goods,  on 
J,*J"y^'^**°'*^  board  the  fliip  Bona  Fortttna^  at  and  from  North  Bergen  to 
any  ports  or  places  whatfocvcr,  until  her  fafe  arrival  in  Z^ 
don^  ** ivarranted  neutral Jbip  and  propertji*  The  fliip  Wttb 
the  goods  fo  being  on  board  her,  after  her  departure  fronr 
r  551  3  North  Bergen f  and  before  her  arrival  at  London,  proceeding 
on  her  voyage,  was  by  force  of  the  winds,  and  ftormy  weather, 
wrecked,  caft  away,  and  funk  in  the  feas  ;  and  thefaid^oodj 
were  thereby  wholly  loftr  The  (hip  called  La  Bona  ForturiBi 
at  and  before  the  time  {he  was  loft,  was  not  neutral  propertjt 
as  warranted  by  the  faid  policy.  The  queftion  was,  whether, 
under  fuch  circumftances,  the  plaintiff  could  recover*-  Lorf 
Mansfieldy  after  hearing  counfel  for  the  plaintiff,  ftoppci 
thofe  for  the  defendant,  faying  the  point  was  too  clear  to  he 
argued.  There  was  a  fdfehood,  with  refpefl:  to  the  thing 
infured ;  for  he  infured  neutral  property,  when  it  was  not 
fo :  therefore  there  h  no  control.  We  maft  giVe  judgment 
for  the  dcfcndant.^ 

If,  however,  the  fhip  and  pi*operty  ate  netitral  at  thctiaitf 
when  the  rifk  commences,  this  is  a  fufficieift  compliance  with 
a  warranty  of  neutral  property :  becaufe  it  is  impoffiUe  fof 
the  infured  to  be  anfwerable  for  the  coitfequences  of  a  war 
breaking  out  during  the  voyage.  The  infUrer  takes  upoa 
himfelf  the  rifk  of  peace  or  war  j  they  arc  public  events^ 
equally  known  to  both  parties^ 

-^        ,  The  plaintifFs  infured  the  (hip  xhtTonte  Hermatn  HuUin^'t 

thcr  V.  Parkin-  ^^d  her  cargo^  "at  and  from  L  Orient  to  Rotterdam^  ^arrantea 
(•a,  DopgL705.  w  ^  neutral Jhip  and  neutral  property:*  The  fhip  being  capture* 
in  the  conrfe  of  her  voyage  by  fomc  Engli/b  men  of  war,th^ 
plaintifFs  brought  this  adion  againft  the  defendant^  one  of  the 
underwriters  on  the  policy,  ftating  10  their  declaratioii,  that 
the  defendant  fubfcribcd  the  policy  on  the  28th  of  Novemkf 
1780,  and  averring  that  the  fliip  and  cargo  were,  at  that  taie% 
neutral  property.    The  trial  came  on  before  Lord  Ma$sfidd 

at  Guildhall^  when  a  verdiA  wa»  found  £ov  the  plaintiiBy 

{ubjeA 


WITH     WARRANTIES-  3S« 

^bje£t  to  the  opinion  of  the  court  upon  a  cafe  ftatingi  that  G  H  A  P. 
the  fliip  in  queftion  failed  from  UOrient^  on  the  voyage  in- 
fured,  on  the  i  ith  of  December  1780,  having  the  infured  car- 
go on  board,  and  both  thejhip  and  cargo  tvere  neutral  property 
at  the  time  of  the  Jhlfs  dt par iure  from  L^Orient^  and  fo  con- 
tinued until  the  20th  of  December  1 7 80,  on  which  day  hof- 
tilities  having  con^menced  between  the  Englijh^  and  the Dutch^ 
the  Dutch  ceafed  to  be  a  neutral  power,  and  the  fljip  and 
cargo  ceafed  to  be  neutral  property.  They  were  taken  on 
the  25th  of  December  1780,  and  condemned  as  lawful  prizei  C  35^  J 
in  the  Admiralty  Courts  on  the  ipthof /Vjri^jry  1781. 

Lord  Mansfield*"^^  Many  points  have  been  gone  into  in 
the  argument  on  both  fides  at  the  bar,  which  are  not  necefla-* 
^y  for  the  decifioa  of  this  cafe.     For  inilancci  there  is  no 
doubt  but  you  may  warrant  a  future  event.    But  the  fingle 
queftion  here  is,  what  i$  the  meaning  of  thia  policy.     1  had 
:|iot  a  particle  of  doubt  at  the  trial,  and  I  know  the  jury  had    ^ 
pone  \  but  Mr,  Lee  prefied  for  a  cafe,  and  I  granted  one  out 
of  refpe£t  to  hin).     What  is  the  cafe  ?  It  is  an  infurance  up- 
on a  (liip  and  her  cargo^  at  and  from  VOrieut  to  Rotterdanu. 
The  infured  warrant  them  neutral,  and  tlic  defendant  would 
have  the  court  to  add,  by  conftruclion,  "  and  fo  fliall  con- 
"  tinue  during  the  whole  voyage."     The  contraft  is  not  fo. 
The  inftired  tell  th?  flatc  of  the  Clip  and  goods  tfjen^  and 
the  infurers  take  upon  themfelves  all  future  events  and  riiks, 
from  men  of  war,  enemies,  detentions  of  princes,  &c.     'I'he 
parties  (hemfelves  eould  not  have  changed  the  nature  of  the 
property  j  but  they  did  not  mean  to  run  the  rilV  of  the  war. 
If  it  made  a  difference  what  country  the  property  belonged 
to,  the  under\yriters.  fliould  have  intjuired..    The  rilk  of  fu- 
ture war  is  taken  by  the  underwriter  of  every  policy.     By  an  Vldcamc  c  u 
implied  wariranty  every  (hip  muit  be  tight,  (launch,  and 
iirong ;  but  it  is  fufficient  if  (he  be  fo  at  t;he  tim^  of  her 
failing.     She  may  ceafe  to  be  fo  in  twenty-four  hours  after 
her  departure,  and  yet  the  underwriter  will  continue  liable. 
The  cafe  of  Lilly  v.  Ewer  turns  quite  the  other  way.     The  vidcfupra. 
decifion  there  was,  that  the  (hip  mud  fail  with  convoy,  ac- 
cording to  the  uiage  of  the  trade  :  that  is,  convoy  deftincd 
.  to  go  as  far  as  ufual  in  that  voyage.     The  prefent  is  the 
cleared  cafe  that  can  be.     The  warranty  is,  that  tilings  Hand 
(b  at  the  time  \  not  that  they  (hall  continue." 

« 

Mr. 
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C  H  A  P4        Mr.  Jufticc  Wilbs  and  Mr.  Tuftice  AJhhurfl  concurred. 
XVIII. 

Mr.  Jufticc  BuUer,*"^^^  The  cafe  of  Lilly  t.  Ewer  is  much 
againft  the  defendant,  for  it  was  not  contended  there  that 
the  ihip  muft  continue  .vnxii  the  convoy  during  the  whdc 
voyage.     The  p^ea  was  delivered  to  the  plaintiffs." 

r  353  1  ^'^^  afterwards  in  a  fubfequent  cafe  of  Sakucdr.  Jskn/w^ 
Vide  infra.  in  the  courfe  of  the  argument,  Mr.  Jufticc  Buller  faid ;  I  do 
not  agree  with  the  counfel,  who  contend,  that  the  propcrt]^ 
muft  continue  neutral  during  the  whole  voyage :  if  it  be 
neutral  at  the  time  of  failing,  and  a  war  break  out  the  oext 
day,  the  underwriter  ia  liable^ 

And  in  a  ftill  later  cafe,  which  came  on  for  trial  before 

Lord  Kenyan  at  Quildkally  this  point  was  one  amongft  others 

Tyfon  and  an-  faved  for  the  opinion  of  the  Court  of  King's  Bench.    But 

ne^'  3  Tcwtt   ^^^^^  ^^^  ^^^  ^^^^  ^"  *^  ^  argued,  the  counfel  for  the 
R.477.    •        defendant  abandoned  the  obje£lion  upon  the  authprityof 
Eden  V.  Parkin/on  ;    and  Sahucci  v.  Johnjon  :.    fo  that  Afa 
point  may  now  be  cQnfidered  as  for  eyer^  clofed. 

Having  feen  what  fhall  be  deemed  a  compliance  with  a 
warranty,  aflerting  that  the  property  infurcd  is  neutral ;  and 
having  alfo  confidered  what  effeft  the  breach  of  fuch  a  war^ 
ranty  has  upon  the  contrail  of  infurance  ;  it  may  be  proper 
to  obferve,  before  this  chapter  is  clofed,  how  far  our  courts 
of  law  hold  the  fentences  of  foreign  courts  to  be  conclufiTO 
evidence,  that  the  property  was  not  neutral ;  fo  as  to  dir 
charge  the  underwriters. 

In  the  firft  cafe  upon  this  point  it  was  held,  that  the  fen* 
tence  of  condemnation  by  a  foreign  Court  of  Admiralty  la 
not  conclufive  evidence,  that  the  (hip  was  not  neutral;  «"- 
lefs  it  appear  that  the  condemnation  went  upon  that  ground ; 
confequently  the  underwriter  remains  liable.  A  fentenceot 
a  Court  of  Admiralty  binds  all  the  world,  as  to  every  thing 
contained  within  it ;  but  where  the  caufe  of  condemnation 
does  not  appear  to  be  on  the  fpecific  ground  material  to  the 
point  in  iflue,  evidence  m\ift  be  admitted  in  order  to  cx-^ 
plain  U* 
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iDfurance  of  freight  and  goods  was  made  upon  the  fliip   CHAP, 
the  Jane  (or  Joanna)  at  and  from  Venla  to  London^  "  war-    ^  ^_^_'  i 
^^  ranUi  neutral  fiip  and  neutral  property,*^     The  caufe  was  Bcmardi  v. 
tried  befor«  Lord  Mansfield^  at  GuiJdhallf  when  a  verdict  Mottcux. 
was  found  for  the  plaintiff,  fubje£l:  to  the  opinion  of  the      "^'  ^^^' 
court,  upon  a  cafe  which  dated  as  follows  :   That  the  de-        ^ 
fendant  underwrote  the  policy ;  that  the  (hip  was  taken  by      * 
a  French  frigate,  called  La  Magscienne,  as  ihe  was  failing 
from  Fenice  on  her  voyage  to  London ;   that  tlie  plaintiff  of-    [  354  J  ^ 
fered  to  give  evidence  on  the  trial,  that  the  property  of  the 
(bip  and  the  property  of  the  cargo  were  nfutral;  and  that 
the  papers  belonging  to  the  {hip /eil  overboard  by  accident,  af<* 
tcr  fhe  was  brought  to  by  the  French  frigate :   but  the  de* 
fendant  objected  to  fuch  evidence  being  received  $  and  he 
produced  as  the  ground  of  his  objection,  the  feutence  of  the 
condemnation  of  the  fliip  in  tlie  French  Admiralty  Courtj  ^^ 

which  was  read,  and  is  as  follows :  ^L 

^'  Lpuis  Jean  Mark  de  Bourbon,  Duke  de  Penthievrty  Ad-  '<  AlmcrU. 
•*  miral  of  France.  Seen  by  us,  the  proces  verbal ^  made  on  "  J<»no*«" 
"board  the  {now  Joanna,  taken  by  the  king's  frigate  Xa 
**  Magtcsenncj  commanded  by  M.  De  Boadej,  dated  the  2d  of 
"  December  laft.  Signed  Saint  Owey^  ftev^ard.  Bounty  Dom" 
^^  tnico  Zane.  Seen  by  the  captain  commander*  Signed 
**  Boades  5—— purporting  tha't  the  faid  2d  of  December  laft,  at 
•*  five  o'clock  in  the  evening,  his  faid  majefty's  frigate,  La 
^'  Magiciemuy  commanded  by  the  faid  captain  De  Boada^  be- 
**  ing  ten  leagues  eaft  of  Cape  de  Moulinesj  having  difcovercd 
**  a  fnow  ftecring  fouth-fauth-weft,  the  wind  fouth-Weft,  and 
**  having  come  up  with  her,  and  ftopt  her,  under  Fenetian 
"  colours,  after  an  hour's  chafe,  the  faid  M.  De  Boades  order- 
••  ed  the  captain  to  bring  on  board  his  mufter-roU,  paflport, 
^^  and  bills  of  goading  ^  with  >Adiic]i  order  the  captain  did  not. 
"  readily  comply,  under  a  pretence  that  the  fea  was  roughs 
'^  sqid  that  his  long  boat  was  leaky  ;  but,  being  at  laft  obliged 
**  to  comply,  upon  threats  being  made  of  firing  on  him, 
^'  and  being  come  on  hoard,  he  declaredi  that,  in  getting  upt 
^  the  Jbijfs  fide,  the  box  containing  his  tnu^er- roll,  his  pqfents, 
^  and  pajfporty  bad  fallen  from  bis  pocket  into  the  fea,  and  only. 
'^  fhewed  his  bills  of  loading  \  by  which  they  found  the  faid 
**fnow,  the  Joanna,  of  14  men,  including  officers,  com- 
^  manded  by  Dominico  Zane  of  Venice,  failed  from  Venice  the 
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CHAP.  "  25/i  of  Siphmber^  'with  a  cargo  cf  12  bales  of  filk,  dried' 
I  ^y^y*  t  **  raifins,  oil,  &c.  and  other  efFefis  mentioned  in  the  bills  of 
^'  loading  by  him  exhibited,  for  the  account  of  Jundr'j  perfotis 
*^  in  Venice t  configned  iofiindr^pcrfms  in  Lomjonj  whither  be  vhis 
'*  bound*  Thefe  goods  going  into  an  enemfs  country^  and  the 
**  lofs  of  hi$  papers^  wh^ch  had  fallen  into  the  feay  rai/ingfii/^ 
*^  picions ;  the  faid  fnow  had  been  (topped,  and  carried  by 
^*  his  majefty's  frigate,  Lq  Magiciennef  to  jUmeria,  where 
*'  (he  had  been  put  into  the  hands  of  the  conful,  after  the 
I  355  3  *^  &id  Saint  Chvey^  lieutenant,  a&ing  as  fteward,  and  the  fai4 
^^  Bourety  enfign  on  board  the  faid  frigate,  had  put  their  feal 
^  on  the  faid  fnow,  where  they  found  no  papers ;  and  taken 
'^  on  board  the  faid  (hip  ten  of  the  faid  fnprw's  crew,  wiiic^ 
^'  were  replaced  by  fix  men  from  on  board  the  Magicumuj, 
*^  and  three  from  the  Atalante^  with  a  coafting  pilot,  who 
^^  have  brought  the  faid  fnow  into  the  port  of  Almeria^  Tit 
^^premi/es  confidered.  We,  by  virtue  of  the  power  delegated  t» 
*^  us  as  s^orefaid,  have  declared,  and  declare,  as  good  prize^ 
^'  the  ihip  the  Joanna^  her  tackle,  and  apparel,  together  with 
*'  the  goods  of  her  cargo,  and  do  adjudge  them  to  ^  capr 
^'  tors  I  that,  in  cpnfequence  of  this  decree,  the  whole  be 
'^  fold  (if  not  already  done)  in  the  ufual  n^anner,  and 
f^the  produce  divided  according  to  the  defire  and  or* 
^'dinance  of  the  king;  made  the  28th  of  M^rcby  i778. 
<«  We  order,  by  thefe  prefents,  the  vice  cpnfi^l  of  Francey  3^ 
^^  Almfiridy  to  loojc  to  the  execution  qf  this  our  ordinance  \ 
^'  and  hereby  authorize  and  command  the  ilrft  tipftafF,  or 
*^  fcrjeant,  to  proceed  in  all  forms  requifite  tliereto.  Done 
**  at  Paris  the  13th  of  January  17719,  RigotJ^  The  queftion 
(lated  for  the  opinion  of  ^he  court,  was,  whether  the  faid 
fentence  was  not  concluiive  evidence  againil  the  plaintiff'^ 
recovering  in  ^his  a£Hon.  In  the  courfe  of  the  arguments, 
the  third  article  of  the  regulations  of  the  marine  of  Francey 
bearing  date  the  26th  of  July  1778,  and  alfo  the  prcces  verhal; 
made  at  the  time  of  the  capture,  though  not  ilated  in  die 
cafe,  nor  given  in  evidence  at  the  trial,  were  fo  much  referred 
to,  and  feemed  of  fuch  weight  to  the  court,  that  it  will  be 
neccfTary  to  infert  them  in  this  place.  Arret  forihe  regular 
tion  of  the  mariney  ^c.  26th  July  1778.  Art.  3-  "  All  veflclj 
**  taken,  of  \<rhat  nation  foevcr,  either  neutral  or  allied,  from 
**  which  it  is  known  that  any  papers  have  been  tbrovm  inta 
*^  the  fea,  fupprefled,  or  abdraded,  {ha^  be  declared  good 
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W  prise,  together  wiA  their  cargoes,  upon  the  mere  proof    C  H  A  P, 

f*  that  foffte  pap^rj  have  been  thrown  into  the  fca,  without       XVIII. 

ff  any  neceffitv  of  examining  what  thofe  papers  were ;  by 

^^  whom  they  were  thrown  $  and  ev4  n  though  a  fufTicient 

'*  quantity  (j^ouLd  remain  on  hoard  to  juji'ify  that  the  iliip 

**  and  the  cargo  belonged  to  friends  or  allies."      The  proch 

^rbal  need  qot  be  here  ^repeated  \  iot  altliough  it  Is  not  fub- 

ftantiyely  fet  out  in  the  cafe,  yet  it  is  copied  almoft  verbatim 

in  the  fentcnce  of  tl^e  French  Admiralty.     It  was  admitted 

at  the  bar,  that  the  fe^tence  h^d  been  appealed  from,  and     f  3c6  1 

had  been  affirmed  \  but  nothing  new  or  fpecial  appeared  in 

the  proceedings  on  the  appeal.    This  cafe  was  twice  argued 

at  the  bar ;  and  after  the  fecond  argument,  the  court  defired 

that  it  might  (land  over,  in  order  to  give  time  to  apply  to  the 

defendant  for  his  confent  \  that  the  above  arret  and  the  prth- 

fis  verbal  (hpuld  be  added  to  the  c^fc*    Tp  ^is  propofitioi\ 

the  defendant  would  not  confentt 

Lord  Mansfield^  upon  the  firft  argument,  faid  ^-*->^^The 
iirft  principles  are  clear  and  admitted.  All  the  world  ar^ 
partieisi  to  a  fentence  of  a  Court  of  Admiralty.  Here  there 
{s  a  monition  publiflied  at  the  Exchange }  and  in  other  coun- 
tries, at  fome  place  of  general  refort  y  and  any  perfon  inter- 
(fted  may  come  in  and  appeal  at  any  time,  \i  there  has  been 
no  laches.  If  there  lias,  the  time  of  appes^l  is  limited.  But 
fhe  fentence,  a^  to  that  which  is  within  it,  is  concluGve 
againft  all  perfons,  unlefs  reverfed  by  the  regular  court  of 
appeal.  It  cannot  be  controverted  collaterally,  in  a  civi} 
(uit.  The  difHcuIty  here,  is  what  the  ground  was,  on  which 
the  French  Admiralty  wenf  \  whether  the  ground  of  enemy*^ 
property,  or  that  of  the  papers  having  been  throve  overboard, 
fey  the  maritime  laws  of  all  countries,  throwing  papers  over- 
board is  conGdere4  ^  ^  ft^^^Pg  prefi^mption  of  enemy's  prop- 
^ty  'y  and  upon  that  principle  the  arrft  of  ^778  is  founded. 
But  in  all  my  experience,  in  England  I  have  never  known  a 
condemnarion  on  that  circumftance  only.  It  is  made  ufe  of 
as  a  ftrong  ground  of  fufpicion.  The  arret  is  very  rigid.  It 
is  difficidt  to  find  put  what  the  ground  of  this  fentence  was. 
/  ificline  to  think  the  court  went  upon  the  ground  of  enem/i 
freperiyf  and  considered  the  want  of  the  papers  as  a  ftrong 
prefumptian  of  that  hf\ ;  but  they  did  not  examine  the 
f  aptain  upon  interro^to^ie^  as  to  the  contents  of  the  pa- 
pers | 
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CHAP,    pers ;  and,  upon  the  whole,  enough  does  not  appear  on  thu 

,  ^^j^*  t   obfcure  fentence^  to  afcertaxn  precifely  on  what  it  was  found* 

ed,  and  fome  other  method  ought  to  be  taken  to  hiquire 

what  the  ground  of  tt  was*     As  tq  whatever  it  meani  to  de» 

cidei  we  muft  take  it  to  be  concluiive.'^ 

Wii/es  and  Afrhurfi^  Juftices>  5;oiicorred  with  his  Lordfhipw 

Mr.  Jufticc  Bfdkr  inclined  to  doubt,  and  iaid  :— "Tpbe 
fure,  the  fentence  was  obfcure,  but,  taking  it  altogether,  he 
t  357  ]  ^^  °^^  think  there  was  much  difSculty  in  difcavering  the 
grounds  of  it.  The  two  circumftances,  of  the  cargo  being 
configned  to  the  enemy,  and  the  falling  of  the  papers  into 
the  fea,  are  ftated  as  the  grounds  of  fufpicion.  The  latter 
circumftance,  papers  falling  into  the  fea,  could  not  be  a 
ground  of  condemnation.  The  other  could  raife  no  other 
fufpicion,  nor  2  prefumption  of  any  thing  elfe,  but  the  prop- 
erty being  enemy's  property.  It  follows,  therefore,  that  the 
condemnation  went  upon  diat  groundi,  If  it  had  gone  upon 
a  nvilful  throwing  of  papers  overboard^  iisU  would  have  been 
ftated  fubftantively  as  the  ground..  In  the  firft  place,  hy 
the  arret  out  of  the  cafe ;  and  then  wilful  throwing  papere 
chrerboard  is  (mly  prefumpti^e  evidence  of  enem/s  property. 
Then  take  the  arret,  ftill  wilful  throwing  overboard  mighfe 
have  been  ufed  as  evidence  of  enemy's  property,  or  it  might 
have  been  a  fubftantive  ground  under  the  turret ;  here  it  it 
not  ftated  as  a  fubftantive  ground.** 

Lord  Mansfield,  after  the  fecond  argument,  fsud,  that  i# 
the  proces  verbal  ihould  be  agreed  to  be  made  part  of  the 
cafe,  it  would  clearly  explain  the  ambiguity  of  the  fentence  i, 
as  it  fet  forth  the  ground"  for  taking  the  ihip  to  have  been 
the  arret  of  July  1778.  Without  the  proces  verba/,  he  faid, 
the  fentence  was  equivocal ;  it  took  all  in  i  and  it  was  dif- 
ficult to  fay  what  it  went  on.  If  the  papers  produced  to 
the  captor  were  fair,  the  property  was  neutrak  But  the 
proces  verbal  put  the  ground  of  the  fentence  out  of  all  doubt. 

Mr.  Juftice  Buller  alfo  declared,  that  he  thought  the  prdces 
verbal  muft  be  taken  as  part  of  the  proceedings,  and,  as  that 
exprefsly  referred  to  the  arret,  as  the;  ground  of  the  capture^ 
and  the  fentence  was  coniiftent  with  it«  the  fentence  muft  bo 
taken  to  be  founded  on  the  arrets  B  ut  he  adhered  to  his  former  ^ 

opinion^ 
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opinion^  on  the  cajh  asJlaUd  mthout  the  proces  verbal^  namely^    C  H  A  P- 
that  the  interpretation  of  the  fentcnce,  taken  hj  itfolf,  muft       XVIIT, 
be,  that  the  condemnation  went  on  the  ground  of  enemy's 
property,  and  was,  therefore,  conclusive  againft  the  plaintiff* 

•  4 

The  final  refufal  of  the  defendant  was  fignified  by  Mr. 
^X/^  who  affigned  as  a  reafon  for  it,  that  the  proces  verbal 
was  not  a  proceeding  in  the  French  Court  of  Admiralty,  but 
merely  an  account  of  what  pafTed  on  the  capture,  reduced 
into  writing  a|  the  time.  He  alfo  obferved,  that,  in  the  fenk 
tence,  all  the  proces  verbal^  except  the  concluding  part,  which  « 

refers  to  the  arret  of  Jufy  1778,  was  recited,  and  this  afford-    L  35     J 
cd  a  ftrong  argument  for  inferring,  that  the  court  had  pur- 
pofely  omitted  that  part  of  it^  to  (hew  that  they  did  not  coo*' 
dcmn  the  (hip  on  the  ground  of  (he  arret. 

Lord  Mansfield  difapproved  much  of  the  defendant's  refu* 
fal,  but  he  faid  he  thought  the  juftice  of  the  cafe  might  ftill 
be  got  at,  on  the  ground  of  the  ambiguity  of  the  fentcnce^ 
which  did  not  mention  a  word  about  the  property  being  ene* 
mfs  property ;  that  it  was  clear  the  French  Admiralty  meant 
to  proceed  on  the  ground  tf  throwing  the  papers  overboard  : 
and  he  agreed  with  the  counfel  for  the  plaintiff,  that  the 
proces  verba!  ought  to  be  confidered  as  part  of  the  proceed- 
ings, and  tbdt  the  fentence  ought  not  to  have  been  read 
without  it« 

Mn  Juftice  Butter  thought  there  was  weight  in  what  had 
been  obferved  by  Mr.  Lee^  on  the  reafon  for  omitting  the 
concluding  part  of  the  proces  verbal  in  the  fentence.  Indeed 
Jt  was  not  clear  that  what  was  now  offered  to  be  produced, 
was  the  fame  proces  verbal  which  the  fentence  recites  j  and 
if  it  coidd  be  fuppofed  that  the  captain  had  made  another, 
omitting  the  reference  to  the  arret  as  the  ground  of  the  cap- 
ture, that  could  only  be  accounted  for  by  his  having  found 
that  the  capture  could  not  be  fupported  on  that  ground. 

Mr.  Juftice  Wittes  thought  it  moft  manifeft,  that  the  proces 
verbal  made  at  the  time  of  the  capture,  was  that  on  which 
the  fentence  proceeded.  The  fentence  began  with  mention- 
ing it,  and  recited  it  exa£bly,  as  to  date,  and  every  thing  elfe^ 
as  far  as  it  went.  The  word  purporting  did  not  require  ^ 
f eoital  of  the  whole  \  and  it  was  not  necefiary  for  the  Admi- 
ralty 
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CHAP,    rally  Court  to  fet  forth  the  captain's  reafoiis  for  detaining  the 

1  ^X^^'  I    fl'*?*     ^J^  ^^^  ^1  along  been  of  opinion  that  the  fentence 

was  fo  ambiguous^  that  it  did  not  appear  th^t  th?  caofe  o( 

condemnation  was  that  the  property  was  neutrai>  and  there-- 

fore  had  thought  evidence  necelTary  to  explain  it. 

Mr.  Judice  AJUhurJi  concunredj  as  to  the  ambiguity  of  tfa^ 
fcQtence,  and  that  it  was,  therefore^  not  conciuiive ;  and  oa 
t))at  ground,  Loyd  Mansfield^  and  WUles  and  4fihurjl^  Juftk 
ces,  declared  their  opinion  that  (jicpoftea  ought  to  be  deliv* 
E  359  J  ered  to  {he  plaintiff.  i>d.  fti)l  urged  the  danger  of  open^pg 
the  fcntcnces  of  foreign  Courts  of  Admiralty,  which  are  gesH 
erally  informal ;  upoin  which  Lord  MamfieU  faidj  all  tho. 
fuppofed  inconvenience  >vould  be  obviated^i  if  the  foicigii 
(:outts  woiUd  fay  in  their  fentence^  '^  Cou4£iVflfd  4S  encmfi 

In  the  cafe  jufl:  reported,  it  is  admitted  by  att  |he  Judges^ 
that  a  fentence  of  a  Court  of  Admiralty  jibroad  i»  binding  up* 
on  all  parties,  as  to  what  appears  upon  the  face  of  it.  Ad4 
therefoi^e  if  it  appear  evident,  without  a  poffibility  of  doubt 
or  ambiguity,^  that  the  fentence  proceeded  upon  the  gxooad 
of  the  property  not  being  neutral^  that  is  conclufive,  evidenco 
9gainft  the  infured,  that  he  has  not  complied  with  his  war-t 
ranty  \  and  confequently  the  underwriter  is  no  longer  refpon-* 
iM^'    This  was  fully  fett}e4  in  the  cafe  of  Bar^Uaj  v«  Lewis^ 

Barztllay  v.  It  wa&  an  adioQ  oq  a  policy  of  infurance  on  a  (hip  iiofi^ 

Lewis,  B.  BL     Liverpool  to  Amfterdam.  warranted  JQutch  trop^f  :  and  it  wa» 
p€a  HI.  brought  to  recover  for  a  total  lofe,  the  ihip  havmg  been  cap- 

tured by  the  Fr^nch^  and  condemned  by  the  Court,  of  Adnu<^ 
ralty  there.  The  plaintiff  (the  infured)  was  uonfuited  ii^ 
tliis  a£iion,  from  an  idea,  that  the  decree  of  the  parliament 
oi  Paris  was  decifive  againft  him,  that  he  had  not  complied 
with  his  warranty.  Upon  a  motion  to  fet  afide  this  non» 
fuit,  the  following  fa£i:s  appeared  from  the  report  of  the  jui^ 
who  tried  the  caufe :  The  (hip  in  queftioQ  was  originally  a 
trench  privateer,  called  VAimabU  Agathie^  which  was  tak-r 
en  by  an  Englijb  privateer,  and  carvied  into  Liverpool \  where 
ihe  got  the  name  of  The  Three  Graces*  A  merchant  at  Lirt^. 
erpool  afterwards  bought  her  for  a  boufe  at  Amflerdanh  ^^ 
a  paff|>ort  was  (eat  for  hfii  from  thoace^    Si\e  was  then  in* 


r^ 


Wttft   wARftAiiftfeSf 


3i^ 


CHAP; 
XVIIL 


fared  by  a  Dt^ck  nam€|  and  warranted  as  in  the  policy  ;  (he 
went  to  feu,  was  captured  by  a  French  fliip  5  and  carried  in- 
to St.  Maloes^  Inhere  (he  was  releafcd  by  the  Vifcc  Admiralty 
Court,  as  being  Datcb.  But  upon  an  appeal  to  the  parlia- 
icticnt  of  Parisj  the  fentence  was  reverfed,  and  fhe  was  con-i 
demhed  as  lawful  prize,  by  the  name  of  The  Thrt^  Graces  of 
Llverpooh  It  appeared  in  evidence,  th^t  there  were  certain 
Frrnch  ordinances^  which  ordain,  that  where  more  than  one 
ihird  of  the  crew  of  a  neutral  ihip  are  eilemies  to  the  king  of 
Francey  the  (hip  (hall  be  cbnfiicated  t  that  no  (hip  (hall  be 
tonfidered  ad  transferred,  till  (lie  has  been  within  the  port  of  [  o(Jo  J 
the  purchafer  i  and  that  a  pa(iport  {hall  be  deemed  fraudu* 
lent,  Unlefs  tlie  (hip  has  been  in  the  port  from  whence  it 
has  been  obtained.  The  (hip's  ctew  in  queftion  confifted  of 
fbcteen,  five  of  whom  were  French^  four  were  Danesy  twd 
were  Swedes^  one  was  Dutvhy  one  Portuguezey  one  Hamburgfj^ 
tr,  one  NortuegiaHy  and  one  Irijhmam  Some  of  the  crew 
fworei  that  they  were  hifed  by  Englt/bmeny  and  that  both  the 
fliip  and  the  targo  wcte  EngHJb.  They  alfo  fwore,  that  when 
the  (hip  which  took  them  came  in  (ight,  the  captain  failed 
feack  towards  the  Englj/h  coad  :  but  one  of  the  crew  having 
informed  him,  that  the  fhip  in  (ight  carried  En^ijh  col- 
t)ur8,  he  refumed  his  courfe. 

• 
Lord  Mamfieid.^*^^  The  (entehce  of  the  Couh  of  Appeal 
in  France  is  conclu:(ive.  The  queftion  is,  what  that  fentencd 
means.  She  is  condemned  as  not  being  a  Dutch  (hip.  The! 
trarranty  is,  that  (he  is  Dutchy  which  is  falfe.  The  law  of 
Stations  is  founded  on  eternal  principles  of  jiiftice)  and  in 
every  war  the  belligerent  powers  make  particular  regulations 
for  themfdves.  But  no  nation  is  obliged  to  be  bound  h^ 
them,  unlefs  they  are  agreeable  to  the  general  laws  of  nations^ 
but  all  third  petfons  and  mercantile  people  are.  In  this  cafe,- 
the  plaimifiB  warrant  this  fliip  to  be  Dutch ;  and  they  kno\(r 
they  muft  conform  to  the  marine  regulations  of  France. 
iThe  infurets  took  the  rift  upon  this  warranty  $  but  her  pafs 
^as  not  agreeabla  to  the  treaty.  The  parliament  of  Pans 
did  not  condemn  her  as  the  Dutch  fhip  oi  Jmfterdam  by  her 
Dutch  nalne ;  but  as  **.  The  Three  Graces  of  Liverpool*  In- 
deed (he  had  none  of  the  requifites  of  a  Dutch  (hip ;  and  the 
regulations  requite  that  flie  ffaoukl  have  been  into  the  port 
C»f  the  purdiafer,  in  ivder  to  transfer  the  property ;  the 
knowledge  of  aU  which  circumdanccs  the  infured,  by  his 

warranty^ 


K 
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CHAP,   wartaoty,  took  upon  htmfelf*    I  am  therefore  of  Ofhaonp 
»  ^^^P* I    ^*^  ^®  warranty  was  falfc*" 

Mt.  Juftice  JflU^ti  and  Mr.  Juilice  Ajbhur^  concurreiU 

Mr.  Juftice  Sullerj^"^^^  The  fttongeft  ground  feetns  to  b^ 
that  {he  was  warranted  to  be  Dutch  property )  and  yet  had 
none  of  the  documents  neceflary  to  protect  a  neutral  ihtpy 
confiftent  with  the  regulations  of  the  court  of  France.**  The 
rule  to  fet  afide  the  nonfuit  was  accordingly  difchaiged* 

t  3^<  1         So  aifo  In  another  cafe,  where  sin  infuratice  was  made  on 
t>t  Sbuza  V.     the  Ihip  Arainha  de  Portugal^  at  and  from  Li/bon  to  Bfimkay^ 
GuiJdif  aft^     warranted  a  Pwrtuguefe  Jhip  \  the  fliip  was  captured  in  Decern^ 
Hilary  J7S9«.  her  178a,  by  the  Frenchy  under  the  command  of  Moof*  de 
Suffrein^    The  fentence  of  Sujffrein  was  in  thefe  words  s  Wc 
declare  that  the  ihip  called  the  ^een  9f  Portugaly  catryinK 
Portuguefe  colours,  was  feized  only  in  confequcnce  of  the 
7th  article  of  the  regulations  concerning  the  navigation  of 
neutrals,  which  fays,  that  all  (hips  of  an  enemy's  €ohftrue<» 
tion,  which  ihall  not  carry  a  bill  of  fale  of  a  date  prior  to 
tiie  hoftilities,  fliall  not  be  confidered  as  neutral,  and  ihall 
be  declared  good  prize  ;  and  the  faid  (hip  having  been  built 
at  Bombay  under  the  name  of  Amabhi  and  navigated  under 
Englijb  colours  till  1781,  when  (he  took  Portuguefe  coloursf 
Is  abfolutely  in  the  (ituation  above-mentioned.     The  fen« 
tence  proceeded  to  declare,  that  the  confifcation  did  not 
proceed  on  the  ground  of  want  of  papers,  a  verbal  prices 
having  proved,  that  they  were  deftroyed  by  fome  feas  ihip« 
ped  in  the  courfe  of  the  voyage ;  and  it  alfo  ftated,  that 
there  were  no  contraband  goods  on  board.      From  this  fen- 
tence De  Souza  appealed  to  the  Council  of  Prizes  at  Paris  / 
and,  on  the  4th  of  January^  17B61  that  board,  after  reciting 
the  fentence  of  Sirffrein^  proceeds  thus :  "  Wc,  by  virtue  of 
**  the  power  given  to  us  by  our  faid  office  of  Admiral,  adopt* 
^  ing  the  declaration  of  the  BailiiT  de  Sufrein,  have  declared, 
^'and  do  declare  the  faid  (hip  ^ueen  of  Porkigalj  i!fc,  good 
^  prize  i  and  have^  and  do  con(ifcate  the  fame  for  the  bene- 
^  6t  of  the  king."     J)e  Sou%a  fttll  further  appealed  to  the 
King  in  council ;  and  on  the  8th  of  May  1787,  the  follow- 
ing fentence  was  proaoimced,  after  lecitiag  all  the  formor 

fentence% 
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licnteaces  and  other  docuiAcnts  in  the  caufe:  ^^His  maj<^^  has    C  H  A  P« 
•* ordained*  and  does  ordain,  that  the  fentence  of  the  Coun«    ^^^^''^ 
"cil  of  Prizes,  of  4th  January  1786,  fliall  be  executed^ 
^  agreeable  to  its  form  and  tenure^** 

As  foon  as  thefe  ieatenccs  wete  opene^i  Lord  KenyM^ 
Chief  Juftice^  was  of  opinion,  that  they  were  conciuiive  ev** 
idesce  againft  the  warranty  entered  into  by  the  plaintifiw 
The  courts  abroad,  whofe  fenteaces  have  been  mencioned^ 
were  competent  to  the  decifion  of  the  point  i  and  we  muft 
fuppofe  that  they  have  done  properly,  and  have  aded  ac** 
coiding  to  the/jtf  itft^r  genUs*    This  flup  was  condemned 
becaufe  flie  had  notthofe  documents  to  prove  her  tieutralityf     r    z:^  '\ 
which  are  required  by  the  ordinances  of  France.    The  courts  Sce  t^opiaum 
which  condemned  this  (hip  proceeded  according  to  die  laws  of  Mr.  juftioe 
of  nations,  as  all  courts  of  Admiralty  do :  but  here  it  is  fu£-  prec^dJ^^A&u 
jicienty  that  they  had  a  jurifdi^ion  over  the  fubjedl  matten  Aoc. 


The  piatntiff  was  non^fuited  i  and  no  applitatioa  was  e«r* 
cr  made  tofet  at  afide. 

It  has  alfo  been  determined,  that  wheine  no  fpeclal  ground 
at  all  is  ftated;  but  the  fiiip  is  condemned  generally  as  good 
and  lawful  prize,  the  court  here  muft  confider  it  as  conclu« 
five  evidence  that  the  property  was  not  nentral,  and  will  not 
again  open  the  proceedings  of  the  court  abroad  in  favour  of 
the  partyi  who  has  wardranted  his  property  to  be  neutral. 


An«£tion  was  brought  upon  a  policy  of  infurailoe  OBSalootciy. 


goods  'UMurranied  neutral  on  board  the  TheHs^  a  Tufcan  ftnp^  2^  mf^*  ^ 


to  recover  the  amount  of  the  infurance  from  the  underwri-  G«>.  iU. 
ters.  The  fliip  had  been  taken  in  the  courfe  of  her  voyage 
by  a  Spanjfi  veflel,  carried  into  Spmu^  and  her  cargo  was 
there  condemned  ^^  as  good  and  lawful  prize!*  There  was 
an  appeal  to  a  fuperior  court,  which  revcrfed  the  ientence  : 
but  upon  a  further  appeal,  the  latter  decifion  was  overturn* 
edy  and  the  former  confirmed*  At  the  trial  of  this  caufe  be« 
fore  Lord  Mamfietdf  his  lordfhip  being  of  opinion  that  the 
fentence  of  the  Spamfb  Court  cKf  Admiralty  was  condufive 
evidence  of  the  falfehood  of  the  plaintiflF's  warranty,  the 
pbiatiff  was  nonCaited.  A  motion  was  madei  and  iuUy  ar« 
»       ""  gued 
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C  H  A  P.    gnCG  to  fet  afid^  die  honfait,  which  was  tmaRimoufij 
^J^^    fufed  by  thfe  whole  Court  of  King's  Bench. 

Lord  Mafisjield.^'^^^  The  policy  We  ^arrancs  that  Qo0 
cargo  was  neutral  property,  tt  appears  frorti  the  policy  it- 
icif,  that  the  ihip  W2is  neutral ;  becaiife  it  id  called  a  Tii^uui 
fhip  ;  but  the*warraiity  i»  that  the  goods  are  neutraL  .1$ 
tntift  be  prefuffied  from  the  condemnation,  ds  no  other  casfe 
appears,  that  it  proceeded  on  the  ground  of  Afe  propcnjr 
Tidfc  fuprt.     k)nging  to  #n  enemy;     In  the  cafe  of  BehmrJi  v. 

the  decifion  of  the  cottrt  turned  upon  the  particidargrmmd 
of  the  confifcatioh  appearing  on  the  faee  of  the  fentcnoe  | 
and  that  it  did  not  appear  to  be  on  the  ground  of,  beti^  ea^ 
cmy*s  propert]^.  This  being  fo,  the  court  gave  fhe  party  an 
t  i^i  ]  opportunity  to  ihe^  by  evidence,  thai  the  fpecific  ground 
was  really  the  caufe  of  the  condemnation.  In  this  ca£s»  at 
GuiUhally  the  cotinfel  admitted  the  general  rule  ;  but  they 
laid,  if  a  copy  of  the  proceedings  could  be  had,  a  fpecial 
taufe  would  appear;  The  proce^ings  are  now  comt  $  aiMf 
from  thetti  it  appears,  that  the  queftion  ttimed  entirely  up* 
6n  the  prd^erty  of  the  goods*  For  in  the  fecond  oourt>  to 
ivhich  they  appealed  from  the  fentence  of  the  lirft,  the  qnefr 
tion  was,  whether  the  goods  were  free  :  the  decree  wa^ 
that  they  wei-e.  Btit  the  third  court  overturned  the  dedfiod 
hf  the  fecond;  It  is  ibfficient,  however,  that  no  fpecial 
ground  is  ftated )  and  therefore  the  rule  mtift  be  di&harged*'^ 

If  the  groimd  of  decifion  appear  to  be  not  on  the  ^nt  of 
fieutrality,  but  upon  ti  foreign  ordiitance  manifeftiy  unjuftf 
dnd  contrary  to  the  Izv^b  of  nations,  and  the  infured  has  on*^ 
!y  infringed  fuch  a  partial  law  ;  as  the  condemnation  did 
iiot  proceed  on  the  point  of  neutrality,  it  cannot  apply  to 
fhe  ivarranty,  fo  as  tb  difcharge  the  infurer. 

Maynev.  WaK  Iri  a  policy  of  infufatlce,  thejhip  was  nvarratiUd  to  ie  Pot'- 
du'c^^li^^  ///^w^ ;  and  having  been  taken  ita  her  Voyage  by  a  Frenrt 
privateer,  fhe  was  carried  into  Franc^i  The  Court  of  Adfr 
miralty  condemned  her  becaufe  (he  had  an  Engiyb  fupep- 
ff  cargo  on  board.  It  appeared  that  there  was  a  French  onir- 
nance,  prohibiting  any  Dutch  (hip  from  carrying  a  fupercai> 
go  belonging  to  any  nation  at  enmity  with  the  court  of 
France.  In  an  afidion  againft  the  underwriter,  thcfe  faSs 
appeared  \  iipoa  which,  a  verdift  Ivas  found  for  the  plaintiff, 

fubjeA 

I 


tahjeSt  to.  Ac  opinion^f  *  At  xowct^  upon  this  qaeflton,   c  'il'\  >/-' 
whether  the  circumftance  of  having  an  Engii/b  fupcrcaijgp^t  ^^?^!|^*  ^ 
Was  a  breach  of  neutrality  ;   and  whether  fuch  a  fentence 
waa  ooncluGinr.  '...f.,: 

Lord  Maitjfidd.**^^^  It  is^h  atbtthfcf)^  and  o{»prcfllye  iseg- 
blatibn^  contraay  to  the  lav  of  nations*     If  jpxw  were  'both  • 
ignorant  of  it,  the  underwriter  miift  ^an  all  rifles ;  aild  if  the 
de&ndaht  knew  0f  the  edidt^  :it  nra^  bis  duty,  to  inquire  if* 
theite  #as  fucb  a  fupercargo  on  boards     Itn^aft  be  a  fraud^^ 
ujbnt  coftcealment  to  vitiate  a  policy*     Bute  it.  is  rems^rLabie  • 
that  neither  party  has'faid  any-  thing  of  the  Oreaties  between.- 
Enaitt  and  P^rtugidi'    Jndgmeiit  for  the  plainti^  .        *    c 


1 1  *  \ » 


One  flktfbetttlsaswDii^.ofj^biervattOQ:  whith  is,  that     [  364  3 
d^jrxJfei  i3fi  ioisdeainsd  as  prixe,  yet  if  the  gjraunfisi 
ef  the  fentende  appear  jnanifeftiy  to  comradiA  "fuch  ^.ooosc: 
tlufion,  the  court  here  will  not  difcharge  the.  underwriters 
bjr  dedaviilg  that  the  infaned  "ka^  forfeited  hi^  ^leutrai^tf*  1   .   . 


1  ; 


lAinli  ^(ras  beouglvt  updn  a  policy  of  intWanic^  4m  tktteatoucuv. 


f^.fiiife'/y  zfTufcan  fliipi  tvnrranied  MtstraL*^  At  the  trial  J???"^'^°' ^*  ^ 
a  :^etAi£k  was  found  for  the  plaintifi«>  fubje£l  to  the  opinion'  \\l 
of  the  court,  upon  a  cafe,  ftat^g,  That  the^  j^^intiSs  iyrcre 
Ti^fon  fuibjeAs  refident  at  Lighottn  :  that  the  :(bipy  kaving 
naar^  gooA  on  board  oonfigned  to  Londenj  "yvras- captured  off  * 
thfl  coaft  qf  Barbary  by  a  Spanijb  yeffel.  That  ihe  w^  <;ar- 
riedintoS^^,  and  there  condemn^  as  prise  $  which  fen- 
tence, upon  appeal  to  a  fuperior  cpurt,  was  veyerie^  :  but 
upon  a  further  appeal,  the  laft  fentence  was  reverfed,  and 
the  fiift  confirmed*  That  die  grounds  of  condemiiation 
were  two ;  lii,  That  the  ihip  ThiHs  rcfufed  to  be  fearclied^ 
and  cefiikd  with  force,  having  fited  at  the  (bip  of  th^  -^pdH* 
iard  ;  2d,  That  the  Thetis  had  no  ^iutrter  party  o«i  j>oard« 
Tjic  Captain  anfwers  the£s  two  grqunds  thus ;  ift.  That  he 
refifted  and  fired,  the  Spaniard  having  hailed  him  und4T 
faUe  colouis  :  ad,  That  he  had  taken  the  goods  an  board  by  ' 

the  piece,  and  had  not  Weighted  her  to  any  individual  \  in 
which  caCc  %  fnanifefto  was  fuAci^nt,  without  a  charter  • 
party*    The  fentence  of  the  laft  court  admits,  the  ihip  t<9  ' 

H  R  U 
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CHAP,    hp  ni^tnl,  for  it  &aU^  it. to  be  <!the  fiaFTiitit,..t  Tu/c^d 

^^i}}^     mjfii^c."  \    ' :.    :    ;  :    .     .    . 

Lord  MAMifidd  was  abient  at  the  argument  of  thU  cafe^ 


Uti  jaftice  mikss^»  Ibis  U  ddarly  i  mutfaZ  ft^«' 
Soipethtng  was  faid  in  argument  about  barratry  f  but.I4cr 
not  thiiik  the  ad.ofjhcCaptaiu  m.dus.cafe  anoioata  to  tbut 
offeoce.  The  &tottd  ground  of  condemnation  is  gtv^en  iip. 
by. the  counfel';  and  the  remaining  queftiooiy  hf  whether 
the  Captain  has  been  guilty  of  fuch  a  breach  of  neotratity* 
as  ibouU  affi:£i  the  owners.  If  a  (tiip  be  neutral,  and-ifac 
be  ftopped,.  tbofe  .who  ftop  her  mult  pay  fat  the  detention. 
Biu  it  is  faid  (he  muft  ftop  to  be  fearched.  I  iiad  no  au- 
thorify  for  fuch  a  pofition*  .  Befidel^  the  cbfaunftances  aole 
very  fufpicious.  The  Captain  fi:ems;to  have  aSbed.pxDperljr^' 
Stoppage  is  always^  at  die  perit  of  tht  captors/*     .. 

♦    '    •  •       -       -  \  •     .        .;*'.*.' 

I  3^5  ]         Mr.  Jttfticei4^£tfi)^.-^^^  t  take  the  principle  iaU  dowa  ar 

the  bar  to  be  true,  that  a  (hip  warranted  neutral, .  muft  coo^ 

4n£k  herfeif  fo  as  not  to  forfeit  her  neutrality.    But  the  fiAsr 

of  this  tafe  do  nX>t  admit  of  the  •ppiimiom    I  ^io  not  findt 

that  a  neutraV  fl^ip  mUft  fubmit  to.  be  fearched^    It  is  rather' 

an  9&  ai  fiiperior  force,  always  refifbed  when  the  purty  t^ 

aUe ;  and  the  right  faUs  within  tliis  pQihion/thatfbe  fearch- 

ct  does  it  at  his  perii.     If  he  find  any  thing  ooattJ^>a]id^  or 

the  property  of  ah  enemy,,  he  is  juftified :   if  nol,  hie  pays 

cofts.    Is  there  any  thing  to  juiUfy  the  fearcK  in  this  cafe  ? 

certainly  not,  for  the  cargo  was  aeutrak'' 

Mr,  Juftice  BuUer.T^^^  It  is  not  nbcefTaiy  or  girc  an  opiiK 
ioh  as  to  barratry ;  but  I  take  it  to  mean  a  wilful  zSc  of  the 
captain  to  the  injury  of  the  owners.  This  would  have  been 
Vide  iw^T^^  barratry,  if  it  had  been  an  aOf,  \^hich  forfeits  the  neutrality. 
I  d6  niptttgite  Uiat  thei  property  muft  contitme  neutral  during 
the  whole  voyage.  If  it  be  neutral  at  the  time  of  iailing,  it 
is  fufficient  \'  and  if  a  war  bx'eak  out  next  day,  the  under- 
writer is  liable.  The  anfwer  given  to  the  claim  of  fearch  is 
<ionclufive,  that  the  party  does  it  at  his  peril-)  juft  like  the 
cafe  of  Cuftom-Houfe  officers.  The  practice  of  die  Ad« 
nilralty  confirms  it ;  for  they  give  c<>(i:s  in  cafes  of  improp- 
er detention :  whiich  they  would  not  do,  if  neutral  (hips  were, 

ai 
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ttt  all  events,  liable  to  be  ftopt  Detention' by  particular  ot»  CHAP, 
dinances,  which  do  not  form  a  part  df  the  law  0/  nations,  is  XViIf . 
a  rifle  withh  the  pbliey.  At  firft  t  compared  Uhis*  ca/e  in 
my  own  mind  to  that  of  an  illegal  voyage;  but  they  are 
no  way  limilar ;  for  a  (hip  is  only  bound  to  take  notice  of 
the  laws  of  the  country  fh^  fads  Itbm,  tmd  dF  that  to  which 
4he  fails ;  but  not  the  particular  ordinances  of  other  powers.^ 
Judgment  wai  accordingly  given  for  the  plaintiffs 


>*  J '.»% 


Hicfc  ate  th6  cafes  which  haVc  tec^  decided,  relative  to  -J 

Ae  jadgntents  of  foreign  coUris  being  cbnclufiVe,  and  the 
t^ffcfts  >i»rhich  iheyh^Ve  Upon  the  tonttai^  of  infufance; 
and  fTbrii  aU  of  them  \t  Ihould  fcifmijiliat  this.gcnetal  doc- 
tifine  miiy  be  coUededt  Thiat  wherevfer  the  ^ouiid  of  the 
fentence  is  manifeft,  and  It  appears  to  have*  ptbcetded  c»- 
prefely  upon  the  pbint  in  iffue  between  the  parties ;  -  or  * 

Wherever  the  fentence  is  geneiTil;  arid*  no  fpccial  gVounrf  is. 
ftated,  there  it  Ihall  be  conclufive'axld  binding,' and  ^e  courts  ,  .  ,.,  '\. 
here  will  not  take  upon  themfelveS,  in  a  coHatfeVal  way,  to  [  366'  3. 
revieSiv  flie  ptoc^dingsr  of  ft'fof  umy  hiving  'competent  juiif- 
AiClibn  of  the  fubjdft'  niatter.  Btit  if  thrf  feritence  bcTo  am- 
biguous and  doubtfiif,  that  it  is  difficult  to  fay  dn  what  ^ 
ground  the  dccifion  turned ;  or  if  there  be  colour  to  fuppoft, 
that  the  Court  abroad  proceeded  upoh  matter  not  reifevint 
to  the  matter  in  iflue ;  there  evidfeiice  will  be  allowed  iii  of- 
der  to  explain;  And  if  the  fentchcc  upon  the  face  of  it  Be 
manifeftly  againft  law  and  jtffticc,  or  be  contradiftory,  the 
infured  (Irali  not  be  deprived  of  his  indemnity ;  becaufe,  to 
ufe  the  words  of  Mr.  Juftice  Bullety  any  detention,  by  par- 
ticular ordinances  or  decrees,  which  contravene  or  do  not 
form  a  part  of  the  law  of  nations,  is  a  ri0c  within  a  policy 
of  infurance. 
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*  .»  3"'/  •  t  ••>»»';  '*•*   *      .""    •'.•'!.■...!       .r-'  ::i  :'    -  - 

»*«.•-•-  •.,-..  ».■  ,  '.        ».«         ttf.         4«^       »»(>*.     f 

AVING  in  fevcral  chapters  fponten  fully  of  the  vaiionj 
„^      ....  caCs^,  i^n:wIiic^.4)C3j|liiPJtes  of  infvrjjacc  jane  ^itjierjj^o-' 
l»^ly  v,Qid„  Of  .af  e  rg^iilejpecl  of  no  efifea.  b^y  f  he  foiJLiip^  pf  «i|tf; 
ipfurpd  ip.  -tUe.  jter(o;*manpe  of  fpraej  ©£  tiiofe   cp)f.d(ti^ 
wjychiie  .tad  tfik^^n  ppo^^^^  x?ext  object  p^W^ 

ipquii7  ^yiU  >e,  4^'  wfc?^  .caf^§,  ani  •  uvd^^ 
ftaj?Q€5,  tjicx^  Qiall  tc,a  retarn  Qjf  premluovi. 

"■  T*  .'  »    »  . ,         '     tf  I  -  _'  ■  .  1  .'11 


I    .>.. 


.  ^n.a^  jcpBntries,  ^n  y J(ch  .iQl,9ji:an^  bp^^  .Wwi^fit 

Locccniiis  de    l^as.^eBl  3  tCttJilg'i?^*  cpcvaf  w^^  .the  CftntrgiJ:  ii^iatf,,xlut  whcr« 

ri ^'' ''  "**  p^P^y  h^  km  #^4  ;p. M¥6^rr  ^^^-^vt  #^.^^  ^^J 

value,  ihe  infurer  ^b^ij  re tj^r n  t h^  ^y^tpHi?  px^flxi vun  -*  ox  a 
it  h;3ifipcn  xbzi  ^ooi^.  ,^  fjcfjai^  ftipf 

X  Mag.  9a  fronx  aljrQad>  t)yt;u:ei>9t  in  i»&  ibippjed^  the  pifpipiiw  ijis^tf 
be  returAed .  If  tl>e  /hijp  W  arrived  bciitoRe  ths  policy  is  m^ 
and  the  uudejwrit^  i^  acquainted  Witii  tb^  ajxivaj*  but  tbtf 
iufured  i3.not,  it  fivpuld  feem  the  latter  will  be. entitled  to 
bave  hi^  prenxium  reftpred,  on  the  ground  of  fra^*  B]xt  if 
both  parties  be  ignorant  of  tj^c  ^irrival*  ^nd  the  policy  be 
(a*  it  ufwalily  is)  Jo^  nr  uot  lofi^  1  .think  iii  that  cafe  the  uih 
derwmer  fco^ild  retain »  bjscaufc  u^d^r  fuch  a  policy,  if 
the  (hip  liad  been  loft,  at  tlie  time  of  fubfcribing,  he  wouW 
have  b^i^  liable  to  pay  the  amount  of  his  fulbferiptioxi.  The 
parties  thcmfelves  frequently  infert  claufes  in  the  policfi 
flating,  that  upon  the  happening  of  a  certain  event,  there 

Dbttgl.  155.      fhallbe  a  return  of  premium.     Thefc  claufes  have  a  binding 
operation  upon  the  parties ;  and  the  conftru£lion  of  them  ly 

x- Vcacy  319.    a  matter  for  the  cour^^  and  not  forfhe  jury,  to  determine.—' 
In  fliort,  if  the  fhip  or  property  infured,  was  never  brought 
.  within  the  terms  of  the  written  contrad,  fo  that  the  uifurer 

never  has  run  any  riik,  the  premium  muit  be.  returned. 

The  principle^  upon  which  the  whole  of  this  doflrinc  de- 
pends,, is  fimple  and  plain,  admitting  of  no  doubt  or  ambig**- 


kf.    The  rifle  or  pcrtt  is'Ae  efeoAdbrati^i^fbr  Mfiiicfc  the  ]nre»  ©^  H  A-  F. 

mkun  is  ta  be  psifd  t  tf  thid  xilc  bet  ncf  vusny  (br  GOnfideratioo    uil^J. 

lor  ihe.pccmcuni  £atls  ;  atid  eqirity  implies  a  ronAinan^  thaft  Pothior  n.  1^79. 

the  infurer  fliall  not  receive  the  price  of  npa|sii)ga.ride^if^  hi 

fad)  he  runs  none.     It  is  juft  like  the  contrafi:  of  bargain 

aftd  fak  \  for  if  thd  thing  f^n^henof  deifrlbtetl^  the  party  ^ho  3  ^^t^'  ^^^^ 

^eed  tor  hajy  is  ndt>  Kaibk: t«r  ptay.    TBus.to  whatever  caofe  Roccu8,Not.8S« 

it  be  owingi  that  the  nibis  nof  tbut,  asr  the  nxj^ey  was  pm  ifttot 

the  hamds^  of  thid  infaref,  mereiy  for  the  lide  of  iiKtenynifyhi^  Cowp.  64S. 

I^e  infux'edy  the  purpofelihiviBg  fatledi  he  cannot  have  ^  righif         /s 

(a  retam  the  fum  fcr  depofited  foi  sr  fpeciai  eatiTe.  * 

Aceovdtngly  in  an  7£t!mt  of  hidMketm  ^ffitmpjhhtovtf^t  hf  Martin  v.  sit- 
the  plant  iff  for  5A  receiyed  hf  the  defcndartt  to  the  pfain^  ^*^^*' '  ^^^^'^ 
tiff's  xkfti  whi67e  the  gbillByiil  iiftie  wasr*  pleaded  ^  iH  appeared      * 
id  evidence^  that'  one  'Bariiale  had. made  a  poBcy  of  tnfur-c 
aaee  upon  accdunt  for  -j^/.  j^eamrxn;  in  the  pkiitltiff's  name^ 
^d  that  he  had  paid  die*^d  ^lemiakn  to  the  deSenidaoity' 
and  that  Bxirkdai^  had  199  gcsdf  their  cm  Umrd^  and  fa  thd 
poficy  i^a$'  void.    To  this  iai£8U»t  ihroiobg^dions  were  tafceir  > 
ifty  That*  it  fboiiM  \izit  beerr-brcnigbt  in  Bartila//s  name,' 
whid»  wtt»  Dver-fnled:  '  ^dly,;*  That  thfs  ooigfat  to  hare  been 
a  fpeciai  aAicoi'  oil  the-  etfftanr  of  merchants.     Lord  C^ief 
Jttftice  Hoh  cited  a  cafe  of  moviey  de|Hi(ited  upon  a  wager 
ceyHcetnfing  a  race,  that  the  party  winning  mrj^  bring  anr 
^ion  0f  iadebitntus  affmt^fiti  for  money  received  to  his  nfe;> 
for  now,  by  the  fybfequent  matter^  it  is  become  as  fuch. 
And,  as  to  .the  cafe  in  qneftion^  the  money  is  not  only  to-be* 
returned  by  the  cuftoni,  hxi^  the  poHcy  is  macter  ottginaHy' 
void|  Hit  party,  for  whofe  ufe  it  was  m aje,  hairing  no  goOcfar 
on  board  y  fa,  that  by  this  difcovery,  the  money  iw-iis  received* 
withoufr^any  reafon,  occaiioti,  of  confrderatioiv^  andconfe- 
quently  it  was  received   ofiginaHy  to  the  plaintiff's  ufe.** 
Ami  fQ  judgment  was  gif en  for  ;he  plaintiff. 

I  cite  this  cafe  for  two  putpofftj  j  becaufe  it-fervcs  to  fliew 
in  what  form  of  ^Siion  the  pkmtiff  onght  to  devsiatid  a  re- 
tam of  premium  :  add  if  alfb  points  out,  that  ad  early  as  the 
beginning  of  the  reign  of  jmHara  and  Mary^  the  true  prin«-  * 
ciple,  on  which  the  premium  ought  to  be  returfked,  was  fui^ 
eilablifhed.  It  was  faid  in  the  introdu£lion  to  this  chapter, 
that  Aaufes  are  frequently  inferted  in  policies  of  infurancc, 
^pntaining  conditions,  on  the  performance  of  non-perform- 
ance 


3«9  CVT    RETURN    OF    PREMIUM. 

Cll  A  P;  nnoc Df whiehs  the^pvemiom'if  vefeumaUe $  ax^  tbat  to  de>^ 
^^^'       cide  vLpan  the  conftru£bon  of  fuch  ^ronditions  ia  the  pTorince 
of  the  court,  and  not  of  the  jury;    Such  a  cafe  occur^i  which 
vazf  properi  J  be  mientioned  here^ 


simond  and        This  aSion  was  brooeht  aeainft  an  underwriter,  for  a  xo« 
iit»Ydeii.  ^^  ^  premium.  .  The  matenal  part  of  the  policy  was  in 

Duug.  a55«       tfaefe  words :  "  At  and  from  any  port  or.  ports  in  Greaada  ta 
'  i  *^  Londw^  on  any  fhip  or  (hips  that  ihall  fail  on  or  between 

^  the  firft  of  May  and  the  firft  diAugufi  X778»  at  i  ft  guineas 
^per  cent,  to  return  8/.  percent,  if Jb^ fails  from  any  if  the  Weft 
**  India  iflands^  loith  convoy  for  the  voyage^  and  arrives/*  At  the 
bottom  there  was  a  written  declaration  that  the  policy  was 
on  fugars.(the  mufcavado  iralued  at  2o/.  per  hog(bead},for- 
account  of  X.  ^  being  on  the  &ft  fugars  which  (hall  be 
(hipped  for  that  account.  The  ihip  the  Haakey.  {ailed  with 
convoy,  within  the  time  ixniitedt  having  on  board  51  hog£« 
heads  of  mufcavado  fugar^  belonging  to.  JL  ^  She  arrived 
fafe  in  the  Dnvnsy  where  the  convoy  left  her ;  convoy  never 
coming  farther,  and  indeed  feidom  beyond  fwtfmmtb.  A£^ 
ter  (be  had  parted  with  the  convoy,  £be  (truck  on  a  bank  call* 
ed  the  Pan  Sand^  at  Margate^  and  z  i  o|  the  91  cafcs  of  fo^ 
gar  were  wafhed  overboard*  and  the  reft  damaged.  •  The  (hip 
was  afttfwards  got  off  the  bankj  and  proceeded  up  the  river, 
arrived  fafe  in  the  port  of  London^  aud  wjis  reported  at  the 
cuftom«hQufe.  The  fugars  faved  were  taken  out  at  Mar^ottx 
and,  after  undergoing  a  fort  of  cure,  by  a  petfon  fextt  from 
town  for  that  purpofe,  they  were  carried  to  London  in  other  ve£« 
fels  ;  and  the  4ohog(heads  being  ibid,  produced  34oAin(le3d 
of  800A  which  was  their  valuation  in  the  policy*  The  de- 
fendant had  paid  into  court  the  value  of  the  fugars  loft^  and 
and  a  return  of  8/.  per  cent,  on  340A  The  plaintiffs  infifted, 
tliat  they  were  entitled  to  have  8/.  pier  cet^.  alfo  returr^d  on 
the  valued  price  of  the  eleven  hogfheads  of  fugar,  which  wero 
lofl:,  and  on  the  difference  between  what  the  remaining  for* 
ty  hogfheads  produced,  and  their  valued  price«  At  the  tri- 
al, before  Lord  Manxfieid^  the  plaintiS  had  a  verdid  to  the 
full  amount  of  their  demand.  The  chief  queilion,  upon  the 
motion  for  a  new  trial,  was,  to  what  the  word  ^^  arrived  wM 
intended  to  apply. 

Lord 


Pf 'aCTURN^'  or    PRKMrUMk  37* 

ijOtAMan^iLf^in^Tibt  ancieat  (atm  of  a  policy  of  4ii^  CHAP, 
^ance^  which  is  ftiil  retained^  is,  io  it£elf»  very  inaccurate ;  .  ^^ 
t>ut  length  pf  tiniCf  and  a  variety  of  difimffions  and  decifion^y 
have  reduced  it  to  certainty.  It  is  amazii^,  when  mddittonal 
(claufes  are  introduced^  that  the  jnecchants  do  not  take  fome 
advice  in  framing  them^  or  beftow  moce  coftfideration  upon 
diem  themfelves.  i  do  npt  TecoUe£l  an  addition  made^  which 
)ias  not  created*  doubts  on  the  cbnftf nftioa  of  it.  Here  » 
word  or  two  more  would  have  rendered  the  whole  pet£e£^]y 
dear*  However,  I  have  no  doubt  how  we  muft  conftrue 
this  policy.  Dangers  of  the  fea  are  the  fame  in  time  of 
peace  and  of  war ;  but  war  introduces  hazards  of  another 
Ibrt,  depending  on  a  variety  of  circumftances,  fome  known^ 
Others  not,  for  which  an  additional  prenuum  muft  be  paid» 
Thofe  hazards  are  diminifiied  by  the  prote£^ion  of  convoys 
and  if  die  infured  will  warrant  a  departure  with  convoy^ 
there  is  a  dinrination  of  the  additional  premium.  If  the 
infored*  will  not  .warrant  a  departure  with  convoy,  he  pays 
the  f«ll  ptemiutb^  and  in  that  cafe  the  underwriter  (ays,  **if  • 
^*it  turn  out  that  die  ihip  departs  with  convoy,  I  will  retuiii 
^'  part  of  the  premium.^  But  a  ihip  may  fail  with  convoyi 
and  be  fepart^  hem  it  by:  a  ftorm,  or  other  accident,  in  a  Vidfismc.cxS. 
day  or  twQj  and  lofe  its  protedion.  On  a  warranty  to  fail 
with  convoy,  that  would  not  be  a  breach  of  the  condition  ; 
^t,  to- guard  againdthat  ri(k,  the  infured  adds,  in  policies  of 
the  pfsfent  fott,  *<  the  fliip  muft  not  only  feij  witla  convoy, 
f*  but  (he  miift  arrivif^  to  entitle  me  to  the  return.^'-  The 
words,  afid  arrivif,  do  not  mean  that  the  (hip'  (hat)  arrive  in 
^he  company  of  the  convoy,  but  only  that  (he  hcrfelf  (hall 
arrive. '  If  (lie  does,  that  (hews,  either  th^t  (he  had  convoy 
the  whole  way,  or  did  not  want  it.  But,  in  the  ftipulation 
^OT  the  return  of  premium,  no  regard  is  had  by  the  parties 
to  the  condition  of  the  goods  cm  the  arrival  of  the  (lup.  The 
fonftrufHoU)  contended  foi^  by  the  defendant,  is  adding  a  com- 
rnent  longer  than  the  text.  If  it  had  been  meant  that  no  r^ 
turn  ihoij^ld  be  made,  unle&  ail  the  goods  arrived  fqfr,  they 
WH)uld  have  fatd,  '*  if  the  (bip  arrive  'witA  all  the  pods^^  or 
^fafily  wth  all  the,  g^^'*^  'I'he  totajl  or  partial  lo(8  of  the 
goods %as  die  fidbjtA  of  the  indemnity^  andmuft  bc^ paid  for 
^y  the  underwriter.  But,  as  to.  the<retum  of  the  additional 
preo^um^  whether  the  goods  arrive  iafe  or  not;  makes  no. 
^'  7 '  '    '  "  part 
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part  of  tlie  quefticm.  The  fiogk  principle  wBich  ifcuft 
govern,  is,  that  in  the  events  which  hsure  happeoedi  tfte 
var  riik  has  been  rated  too  hi|;h. 

JMr.  JuiUce  JTilUfy  an4  Nc.  Jiiftice  j^^/ibur^i  W9fc  of  the 
iamc  opinion* 


Cow^k  668. 


Koccut  Not. 
J5'  Si*  88. 


Koccus  Not. 

21. 


Sinterna. 
part  3.  ZL  22. 


Mr.  Juftiec  ^»/Arr.-*-'<  I  am  of  the  fame  opioioii.  71^ 
qucfiion  is  for  the  dec^n  of  the  coktt^  mat  of  Mjtary^  finee  it 
ariies  on  the  coni^rndion  of  a  written  inftrtrnient.  Wbat 
gives  rife  to  an  increafe  of  the  premtom  ?  The  danger  ^ 
capture.  When  that  danger  istdimmilhed,  the  coaftrvftion 
fnull  be,  that  there  {hall  be  a  proportional  return  of  preon- 
um."    The  rule  for  a  t^w  trial  was.  accprdingly  difchafgedU 

By  the  law  of  Enghni^  tt  has  been  dearly  fettled^  titat, 
whether  the  caafe  of  the  rilk  not  being  ntiii  is  attributable 
to  thcfau/t,  wily  orphafure  of  the  mfpred,  ftH]  the  premittm 
is  to  be  returned.     Foreigti  writei»  have  in  femo  Meafavc 
diiFered  in  opinion  upon  this  pdint ;  and  it  ti^vf  not  be  iift- 
proper  to  obfer?e  how  far  they  vary  or  agiee  widi  our  own. 
The  JtaHan  writers  2^ree  with  us,  that  the  ccntrafi  in  c}uef«9 
tion  is  conditional,  and  that  the  rifk  is  the  very  e^aoe  attd 
main  fpring  of  the  whole.    But  ftUl  they  infifl  amd  eonte&d, 
|hat  it  is  not  lawful  for  the  aiTuKed,  hytbe&ownoBf  t^brealk 
the  contrad ;  and,  that  in  fuch  a  cafe,  the  infttrer  16  n^t 
obliged  to  return  the  premitini.     They  hoki^  indeed,  that  if 
the  voyage  be  put  an  end  to  by  any  accident,  fuch  as  the  ihip 
being  burnt,  or  by  public  authority ;  or  if  more  good»  we»e 
hon^fide  infured,  than  were  a£lual)y  on  board ;  in  the  fotper 
cafes,  the  whole,  and  in  the  la^r,  a  proportional  part  of  the 
premium  ihould  be  f  eturned,    But  if  a  mafi  fay  he  has  goods 
on  board,  and  infure  them,  knowing  that  he  haa  notiey  tkey  afi^ 
this  queftion  :  ^'  An  aflecurator  teneatur  reftitusere  prelHuns 
*^  CO  quod  in  nari  non  f\ierMnt  meices  l  Videbator  afleeuiia- 
''  tor  teneri  ad  reftitqtionem  pretii  recepti :  fed  in  contrarium 
'^  eft  Veritas,  quod  uon  folum  non  teneatur. pteti^un  reft*^ 
'^  tuere,  imo  poffit  patere  illud  \   et  ratio  eft,  quia  Koet 
^^emptio  pericuK  non  teneat  in  prxjudictiim  proaiiibris^ 
'*  tamen  in  ejvs  favorem,  et  in:  p«sejudiciim  afteurati  falfa 
*^  a&rcio  bc^e  teaet^' 

The 


TM  fhffich  JaW-gHcft.  hScv^y  he^wfetW,  decided  upon  lllfc    ft  h  A  >^ 
pdnf  ag*eeaMy  to  ovtt  la^d  j  and  htffrt  a^Jcofdingly,  in  the    ,  ^^^   , 
famoiis  6nfininccs  of  /!<««/*  tfce  Fottrt^m^^  tefetted  aft  »  Emerigra 
article  dec^afttig,  that  if  the  vd^dge  is  emitely  broken  u{>  ^51-   Qrd.q|r 
*l«foW5'  th*'deparm#c  of  th*  ftipj  V*^f«  ^  ihea^ifihe  infured^  A^n  iJ*3T, 
the  i^ftiraftcef  flvMI  he  void,  and  the  mlderwntief  (ball  refdi^  ^ 

the  prenrium,  refeiving  ojoc  hilf  per  cent,  fdr  his  ttotible.  %  Vai  93. 
Ills  svtticte  i^rdl  rcdj).e  tor  ^a/r/^  |he  tefy  learned  eonir 
iMiitator  tfp^n  thefe  otdint<ice9,  th  poim  otit  the  advarnf ag€^ 
^i*W^h  tMtf  Irttn^  ettjc^^  above  the  infure*,  in  being  tbuft, 
<lble  to  pKt  sfn  efid  to  thd  eontra^  eVen  after  it  is  figned, 
i^]6(ii  the  iJnder^iirriter  can  by  rtct  means!  effcft.     Indeed, 
when  we  confider  that  the  preinium  is  nothing  more  than 
the  pB{ce  of  thti  |reriUf  which-|be  undertrrjit^^  ought  to  run ;  PbtMr  Mt^ 
and  that  the  obltgdtion  to  pay  the  premium  contain;s  fhis  ^^^ 
tacit  cortdition,  **  I  ^H  pay  ^  fhe  hifurers  run  fhi  rf/kiT  it 
{$  petfoftfy  confift^ttt  iK^i&  that  prtneiple,  Ihatt  when  therMc 
h  tt6i  t\tni  irhaterer  be  th^  canfe^  the  premium  is  n^t  due 
to  tile  inftnrers.     Accordingly^  ih  Bnghnd  it  hxi  arrays  been  Molloy*  L  a.  ^ 
<he  citftom,  ^hth  the  poKcy  is  <Janc^di  t^  rtttifn  the  pit^  V  ^'  '*• 
mhuil^  ded^aing  one  half  ^  r/nnC* 


t. 


The  generality  of  the  rule  here  eftabRflied,  wottld  fecm  tb 
ettend  it  evert  to  cafes  of  f«MjM  on  the  paw  of  the  infwed. 
But  the  laws  of  Fmnc^y  npon  this  fubjefl,  fcave  declared,  orA  of  Lcw,^ 
that  the  infdretf  fhal}  be  obliged  to  r^ftore  to  the  irifOfef,  »4*  tit.  infur, 
i«'hfttevet  he  has  received  from  hiltt,  and  alfo  no  pay  him       *  ' 
ifcttible  the  premium.    This  queftion,  illative  to  a  return  of 
^eiftiqm,  in  cafes  of  fraud,  waa  very  fully  difcufTed  in  the  vidcante,c,ia 
lAapter  of  fraud,  and  all  the  cafes  fully  cited  j  to  that  chapt  P"  ^^^' 
fet,  therefore,  I  muft  now  refer  the  reader. 

Some  of  the  ftatnte$  for  preventhig  the  etpdrtation  of 
Wool,  and  othw  ft^ple  commodhieaf  of  the  kingdom,  and 
tPiilch,  in  order  more  effeftually  to  prevent  fuch  exporta^- Seeante>ch.ia, 
lion,  have  declared  policies'of  infurancfe  on  thofe  arti<;les,  t6  P*  ^^\ 
be  mil!  and  void,  hnve-cnafled  that  the  premium  fhall  not 
lie  restored  to  the  inftrred. 

When  a  fc^y  13  vdJd,  feeing  made  without  intereft,  coni  19  oco.  11. 
mtj  to  the  Ti.,    :t  cf  the  19  George  the  Second,  ifthipphas  ^' ^7.  ^  Vide 

arrived 


SW  OP   RETITRIf    0¥    PRE:MW7B|^ 

CHAP.  4mv€i  faft^  the  co^rt  wiU'not  3|How  the  uifiiKd  to 
.  y^.  ,  back  the  pretnl9ni ;  according  to.  the  ol4  njjc  cf  law^ ««  /«fi^ 
^(f//^tf  p^kiK  fft  ooffdiA  p^fjidentu.  Bi:^t  in.  the  decifiiq^i^  of  tha 
cdfe,  in.  which  ^  dodrine  i^^a^j  heldy  ^  court  fee^apd  t^. 
rely  mivch  upon  the  diftvpSLion  of  Gcvitra^«  ei;eciM^  aodl 
V^t*^S\*  ^xecotpry ;  th^at  tI^i|B  wras.  a  cpntra£l  txnuud^  the  (bip  havtiif 
arrived  before  ^hjc  demand  was  made  ;  but  when  a  cofitia^ 
^eattfurj  is  to  bc  refciuded)  i^  can  onlf  be  dope  upon  the 
equitable  tettns  of  potting  all  parties  in  theii^  originat  fitua^ 
tion.  Mr.  Juftice  WVies  in  this  cafe  differed  in  opinioq 
from  the  reft  of  the  court)  for  reafons  delivered  by  thit 
leaded  Ju^^^i  s^d  which  will  appear  in  their  prober,  j^ace* 

HsfwtjuA  mr     Th^  phtnttfis  had  lent  to  Lmg^^  captam  o£  the  Lerdt 
^}^^  ^i)?*^*  /WAwrf  Eaji  india'^nj  atfjooo  A  for  vrUch  be  had  given 
1^51.    Vide      (bem  a  common  bond  ijti  the  pei^tl  fan}  of  52#oopyi   Wliilc. 
^^  ^  ^7%     he  was  w^tb  his  (hip  at  Cbina^  the  plaintifis  got  a  policj  of 
infurance,  underwritten  by  the  d^^ieiidapt  and  othetSi^  whicl^ 
was  in  the  following  terms  ;  ^^  Atao:^fram  China  to  lM§Jaa^ 
^f  beginning  the  s^drenture  upon  the  pods  from  the  loadUog 
^^  thereof  on  board  the  f^  &ip  a^  Gcu^o^  in  Gh'm^  &c.^aD<jl 
^^upon  ihefaidjbipj  from»  and  immediately  foUowing  Iier> 
<^ aTTiV:al  at  Ganten^  valued  at  26^000/*  bpng  theamoont  of* 
*' Captain  Patrick  Lav^*8  comnKip  bopdt  pa];abie  to  th^ 
**  parties  as  fhaU  be  dcfcribed  oa  the  back  of  this  poUcy  ^ 
^'  and  it  beavs  d9.te  the  16th  day  of  Bece^Aer  1775  ;  and  tq^ 
'^  cafe  of  3^  lofs,  110  othn:  proof  txfAntereft  to  be.  rrquired  tbaiL  tbt^ 
<•  efchahiott  ofthejaid  bond :  warranted  free  Jrom.  average^  ani> 
^  without  benefit  (ffalvage.  tQ  t^  infurer**     At  the  head  of  tbe^ 
iubfcriptions  was  written,  **  On  a  bond^  as  above  expregid^ 
Captain  Lawfon  (ailed  from  China^  and  arrived  lafe  with  bi» 
privilege  (as  it  is  called)  or  adventure,  in  London^  on  the  lit 
of  July  1777,  none  of  the  events  infured  ag^flt  having 
happened.    The  receipt  of  the  premium  was  acknowledged 
on  the  back  of  the  policy.    The  infured  broi]^ht  this  adioi\ 
for  a  retqrn  of  the  premium^  on  the  ground  that  the  polxcf 
being  without  intereft,  the  contrail  was  void*    The  canfc 
came  on  before  Lord  Mansfield^  at  Guildhall^  when  his  Lord* 
(hip  was  of  opinion,  that  the  policy  was  a  gaming  policyi 
prohibited  by  the  ftatute  of  19  Geo.  IL  c.  37.  and  both  patties 
equally  guilty  of  a  bi^ach  of  the  law ;  that  the  rule,  diereforc^ 
&  tnelior  ejl  conditio  poffidentis^  was  applicable  to  the  cafe,  anc^ 


OV   RETTfRl^   OF    PREMIUM  3,4 

(lie  plaxQtiflFs  could  not  recover  the  premiuni.     A  yer^iA  wa$  C  H  A  P> 

fccorciingly  found  for  the  defendant,  agree9.bjly  to  hi3  Lord«    ,    ^'X- 

(hip's  diirfkion^ ;  but,  the  next  monwgt  fee.  exprefled  ^ 

^ioubt  aa  to  the  propriety  of  hyi  opinionj  b^ecauCp  the  9ione}( 

had  been  paid  upon  an  executory  agreement*  which  could 

never  have  been  completed^      A  ^^  ts^\  w^.  th^Q  inoye^ 

for  and  fuUy  argued^ 

Lord  Mansfield.^r^^  it  is  certainly  true,  m  many  tnftances^ 
that  6rft  tho.ughts  are  beft.  I  am  now  very  much  inclined 
to  my  firft  opinion*  There  are  two  forts  of  policies  of  infur-; 
ance :  mercantile  and  gaming  polio* 3S.  The  firft  fort  are 
^ontTa£t9  of  indemnity,  and  pf  indemnity  only  \  and  from 
that  principle  a  great  variety  of  d^fion^  ^ind  confequence^ 
have  followed.  The  fecond  fort  may  be  the  fame  in  form  ;^ 
but  in  them  there  is  na^ontcad  of  indemnity,  becaufe  thero 
i$  qo  tntereft  on  ^hich  a  lofs  can  accrue.  They  are  mero 
gMnes  of  hazard  ;  )ike  the  caft  of  a  die*  In  the  prefent  cafe, 
the  nature  of  the  infurancc  ift  knoiini  to.  both  ps^rties.  The 
plaintift  fay,  ♦*  We  mean  to  game ;  but  we  give  our  reafon 
^*  for  it ;  Captsun  Lawjpn  owes  ua  a  fuiq  of  money,  and  wc 
^*  want  to  be  iecuT^i  V^  (afe  he  Aiould  not  be  in  a  fituation 
^'  to  pay  us.''  It  was  a  h^dge.  But  they  had  no  intereft  ; 
for,  if  the  (hip  had  been  loft,  and  the  underwriters  had  paid, 
ftill  the  plaintiffs  would  have  been  entitled  to  recover  the 
amount  of  the  bond  fro<n  Lawjjm..  T)^>s  then  i$  9  gaming  pol* 
icy,  and  againft  an  a£k  of  parliament ;  suid  therefore  it  i$  clear 
that  the  court  wil^  not  a0ift  either  party:  according  tP'tho 
well  known  tule  that  m  pari  deliSOi  &c.  Not  that  the.de- 
fendant's  right  is  better  than  that  of  the  platntiiP^,  but  they 
muft  draw  their  remedy  from  pure  fountains.  I  have  return-* 
ed  to  my  old  opinion  \  fometimes  you  Qiifa  the  marki  bj 
taking  too  long  an  aiqi/' 

Mr.  Juftice  WHIles.rr^^*  1  fiiaD  make  no  apology  foir  differ* 
!ng  from  the  reft  of  the  court  in  a  cafe  where  fuch  great  abil- 
ities have  entertained  two  different  opinions.  The  premi« 
nm  has  been  paid,  and  yet  no  ri(k  run  \  for  the  policy  was, 
void  from  the  beginning,  and  the  infured  coi^ld  not  have  re^ 
covered  from  the  underwriters  if  the  fhip  had  been  loft, 
8ut  I  ^imot  tbt^k  it  a  gaming  policy-    It  does  npt  appear 


fff  or  RjTtFftBi  or  PREMitmi; 

CHAR.  t§  iri€  iftdf  the  paRk^  had  any  kte  they  w«fe  cAtenng 

^'^'       sm  »I^gd)  cMtraa.  The  whole  was  dUclofed^  and  they  dkfoglm 

iAiert  was  an  intereft.    This  was  a  miftako ;  but  it  is  »  new 

Vide  ante        potiit  df  hw-    Thc  crfe,  cited  from  Precedents  fii  Chancery ^i 

ch.iap.ai6.  ie  not,  perhapsi  decifive^  but  it  goes  a  great  way^  and  i^ 

would  be  vcTj  hard  that  ^  party  fhould  lofe  that  ^hfeh 

he  has  paid  under  a  mere  millake.     I  think,  ixb  ccRftfcienoef 

the  defendant  ought  to  refund  the  premium." 

Mt.  Juftice  -4/iJAvf;^,-— "  I  am  clear  thait  thctc  osght  nt% 
t6  be  a  new  tyiah  A  policy  of  infuraftce  ought  to  be  a 
^ontfa£l  of  indemnity, 'and  nothing  more ;  but  here  the 
fy  might  have  been  paid  twice ;  which  fitews  decififelf^ 
fhat  this  wa|  a  gaming  policy/' 


Mr.  Jttftice  BtdletA^^^  It  is  very  ckar  to  ittetfaat  thfc  ^ai«-i 
tiffs  ought  not  to  recover.    ThcK  Mras  nof  fraud  on  the  pait 
ftf  the  underwriters,  nor  any  miftake  in  ma^er  of  fMB4    if 
0ie  law  was  miiftaken',  the  rule  appltds>  that  ightran^jum 
0on  eitti//dk    Thi&  w^  a  mere  gamfng  pcdicy,  wkho«t  fnter* 
€§t.    There  h  ii  fo.und  df Qinelion  betweea  CMCMida  eaceetf* 
€d  mA  eiftcutdry,  a(nd  if  an  ^fXioti  id  bjKNight  with  7i  YltW 
forefeind  i  domn&s  y^tx  muft  do  iv  while  the  contriA  con-, 
rinnes  eiecutory,  sind  then  it  ean*  only  be  done  on  the  ieniB 
^  reftoring  the  other  party  to  his  origimtt  finuffion;    Thne 
wias  a  da^  of  ff^aiiir  r^  Chttpftktn^  fome  yeavs  ago^  in-  tfak 
€Oim,  whtrre  a  fnm  tf  *  money  had  been  paid  in  eider  te. 
frdctuct  a  ptace  in  ^e  Cujhms.    The  place  had  nof  beent 
jmkrttred,  and  the  party  who  hati  paid  the  tfioney,  having 
bfoughr  hi^  adion  to  recover  it  hack  *»  it  was  held  diat  be 
ftduld  recover,  becaufe  fhe  c(Hitra£t  remained  eMcntorf. 
So,  if  the  pkintift  in  the  prefem  eafe  had  bveuglte  their 
q£lion,  before  the  riik  was  over,  and  the  voyage  &iiflM^ 
they  might  have  h:^  a  ground  for  their  demand  \  bat  they 
waited  till  the  rifl(,  fitch  as  it  w!i%  (not  indeed^  fonnded  in, 
law,  but  refting  on  the  hombot  of  th^  defendant)  had  bde» 
cdmpletely  run.    It  makes  no  difference  whether  thc  p«- 
mium  was  paid  befote  the  voj^ge  or  after  it'*    Ite  nritf 
was  difcturged. 


Andrce  v.  And  very  lately  it  has  been  held  updn  the'  atlAorify  ef 

Torai.  r!  %h.  ^^^y  ^'^  JBourdieu,  as  not  being  diftinguiihable  from  it,  that 

Sccantcp.  279,  W 


nn aAVw f9f  monry ha4 %ni  WJ^ivfiJ  vilj «(0t  ii^to r^cpv-  c  H  A  P. 

t9(r^)9.  II. /:*.  37.         ^  ; 

Lord  Mansfieldy  ifter  the  rule  was  difcharged  iri  I^^rf  r> 
Bwrdias^  fatd,  he  dedred  it  might  not  be  under/lood,  that 
tbc;cwvt  AttM>  ^Ji|it>  Hi.?U  iCiifes  wbcr?  P>0*Wf  ba$  -beiirfj  ppid 
<0P  ^aB  iH^LjDi«nA(krif«^<H?,:k  <^nHot  bf  T^efiav^r^  ti^ick* 
^kvt  \dl  ci^es  .pf  o^reffiotipi,  ."wy^m  piid,  for  inftincj*,  to  a 
ieifiiitar  .^o  iiMbke  (^m  to  %n  a  b^njfr^pt's-ccrtific^^^;^  up«* 
W'ftfi  ,«ifiKipmi'  ii£p»tr^i£t)  it  majr  be  recpvcccd)  iqr^  in  i\^ 


»  ■» 


ti^4  4:be  diftiiAioii  befew^n  ^9ig:jf^>  .eji^e^ut^^  ^n^  <6X©- 
t^Htwfi  te  cyidfpjt  iM^t  Mlqr  le^m  Mn.  Juftice  A^Ww^r  opJ^A 
)m(i^  bi9t-i«^  #1  feme  lyieaAi^iCflafim^d  i>y  w)ij[t  fpU  &pm 

%9iMci(pds  (♦WiP^igh  it  wA  be  toji£pMr.4«t^  paft 


•  •   1  >  • « « 


It  was  an  adion  brought  upoti  two  wagers  ;  ^i  of  %^h  whartoa  ▼. 
tx.  to  1 00 A  the  other  of  iq/.  2/.  6  rf.  to  20/.  that  the  col-  !>«  U  Rirc 

Mich  vac 

teies  otNmihJ^nrioa  would  ^be  admitted  ior  afcl^Pwkdged  i;8i,^tGun<il- 
indq>endent  ifaMteSy  l)f  foaae  pu&lidjoffidal  af^  .oi'inftiilnfteat  ^'^ 
toaik  (Or  tseoHted,  on  the  psrt  of  the  bug  jor^oiimunent  of 
FftMce^  at  4iHBe  time  oil  or  faetwjDeii  'the  ift  of  Fdiruary  and 
i]ie  lil:  of  -j^pgii  s  7781  both  .dajrs  inckifivfi  TJbe  defendant 
jpleaded  nou  affiimpjfii.  Ufqn  the  .opening  cif  this  £M<s»  Loni 
Mau^U  dicQ^d  4tit  ^timtiS  to  be  moaifuitedt  But  the 
eounfd  £or  the  plaintiff  iufiftedf  that  he  twits  ecEtadedto  a  (« 

vesdi£l  fi«r  the  piocnuum  qd  :lhe  genoaJ  oottnt  m  db£  idteekf* 
tTfia/Qia^far  aoney  iad  atidr4teM4to  his  ufi^  which  dbis  Locdttup 
pettnitted,  on  the  gnoond  of  thu  conmi^  being,  void,  aiid  of 
the  .defendant  having  Bioney  in  his  hands«  which  he  ougfajt 
Slot  to  retain.  For  the  defendant  it  was  faid,  .that  he  w^ 
entitled  to  hecp  the  premivim  ;  and  the  cafe  of  Lovary  v.  B^r^ 
dieu  was  cked^  but  Lord  Mfinsfitld  tlhought  it  did  not  ap' 
plyi  as  in  that  cafe  the  riild  had  been  run.  The  point  tliyere 
4c«ided  waa^  that  a^i  iaCuraace  *beii\g  noiuie  witfaoMt  iiiterefty 

wd 


i^)  ttt    llfittjftl^  Of   PREMIUM.' 

fc  H  A  ^.   and  tfatf  preiAittni  pald^  the  infjired  (hall  not  recorer  badls 

»j»?^!^'^ji    the  prettldlm^  after  the  (hip  has  arrived  fafc.     And  this  up^ 

on  the  diftin£lionj  that  the  contra£^,  though  tiot  a  legal  ane^ 

kuas  executed  befote  the  relief  was  applied  for>  and  no  long* 

^  e^4cutorp 

From  the  various  tifes  tlp<in  the  fubjefk  of  retiirn  of  pfe^ 
faihun,  as  well  as  from  all  that  hatfalready  been  fatd»  it  will 
^  appeak*^  that  in  the  JShgl^  law  there  are  t^ji^o  general  f  nks 
C^wp.  m,  eftaMifliW,  which  govern  alraoft  All  cafes:  The  firft  b,  that 
tvhere  th(f  HOl  has  not  been  run^  whether  that  irircumftaDce 
Iras  owing  to  the  fault,  the  pleaftite  bt  iHU  of  the  falfilred, 
br  to  any  other  caufe,  the  premium  {hall  be  returned.  This 
t\ile  haii  Already  bbeii  pretty  fully  difcufled^  Anbthet  tuk 
is,  that  if  VbSi  rifk  hfts  wee  commenced,  there  ihall  be  f«9  apa 
portionmeilt  or  return  olF  premium  afterwairds*  Hence  -in 
^fes  of  deviation,  though  the'  under^lirriter  i^  difehaxgied 
froih  his  engageihimt  i  yet  the  rifle  being  ohcfe  commenced^ 
he  is  bntitfed'  to  tetain  the  premium*  ThbUgh  thefe  nrfet 
ire  ib  plain  ahd  fihtple^  that  they  (eem  to  preclude  all  poft* 
bility  6f  tibttbt  ot  eonteittioh )  yet  there  are  few  points  m 
Uie  law  of  infurance,  which  have  given  rife  to  a  gieatei 
humber  of  caufes  than  thofe  which  relate  to  the  fubjed  of 
tiiis  chasten- 

tt  ought,  kowevei^,,  to  ^  ackhowie^gect,  tliat  left  litig^ 
tion  has  taken  place  in  thofe  inftances  where  the  whole  of 
the  premium  is  eithor  to  be  retained  or  reftored,  than  in 
Uiofe,  where,  from  the  natote  of  the  agreement  between  the 
)>arlie3,  br  the  nature  of  the  voyage,  the  eohtra£l  becomes 
divifible,  and  the  court  can  fay,  "  a  part  of  the  premium 
^*  ihall  be  retained  for  the  rilk  run,  and  part  fliall  be  return* 
i  Burr.  iZ4a  u  ^^^  ^s  the  rifk  has  never  bommenced.'*  This  feems  to  he 
a  refinement  upon  the  rules  juft  eftabliihed  \  but  it  mnftt 
at  the  fame  time,  be  admitted,  •  that  ««Ajm  it  eon  be  accomj^JMk 
it  is  a  refinement  pierfeQly  confift^it .  vnth  equity  and  good 
iconfciencew  The  one  rule  hals  provided,  that  if  the  rifk  be 
once  begun,  there  fhall  be  tio  return  :  but  the  other  nik 
has  faid,  and  equity  has  aHb  £iid,  that  a  man  fhall  not  be 
paid  for  a  rifle  which  he  has  never  incurred ;  from  whence 
the  dedU&ion  is  eafy  and  natural,  that  if  there  are  two  Si* 
'  tinft  points  of  time,  or,  in  efieft,  two  voyages  either  in  the 
contemplation  of  die  parities  or  by  the  ufage  of  tnide^  and 
.only  one  of  the  two  voyages  was  madcj  the  premium  (hall 
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.Ve.rctunued  oil  Hie  bthet) -altbbugli  both  Btt  o^ntwktd  ih  C  H  A  P. 

bnc  ^lipfi     •  it  y  _  >t; 

The  fir^  time  m  Which  this^do^iri^e  vras  (?(Hifidere4  at 
smy  length,  was  iit  a  cafe  which  tame  Before  tha  Court  of 
King^  Bench,  in  the  year  17611 

It  va9  a  fpeciai  cafe  refetveil  at  a  drtal  at  nifi  prtia\  btifbrrSteVieafon  ▼. 
Lord  Man^,^  in  £.^11^,  upon  in-  aaioufor  moncf  h^d  ^^3^;  Ja  i 
said  receiTed  to  the.  plaintiff's  ufe,  braiigbt  by>  the*  pfalhtli^  BlaciLRcp-^tl 
the  inimed;  againft  the  ddfeadaat^  the  ihftreri  &r  a  leiUin  ^  ^ 
bf  part  of'  the  premium;     It  irai  m  'infttvaobe  ^pon  a  ihip^ 
at  five  girineaaj^  etnf,  loft  or  not  loft,  st  aMd  frtm  L^nd^ 
tQ  Halifax,  in  No^  Sootia^  ^itatrMtuL  U  depart  with  coMV^y- 
Jrcm  FartpMOb^  for  the  voyage,  that  is  to  iay,  the  HMfaS9> 
dr  Lamfhagb  coawop   .  Bef oee  tiie  ihq>'  arrived  aJt  P^rtfmJah  * 
the  convoy  was  gone.  Notice  of  this  was  imoiedfetely  gtvei»  by 
the  infilled  to  the  underwriter }  and  at  the  iame  time  he  was 
siUb  defired  either  io  make  the  long  tofnfanbe,  oir  lb  retdni 
part  of  the  premiuih.    The  jury  find  diat  the  vfual  fettled' 
premittm  from  Lmdai  to  Port/mouthy  is  one  and  ahalf  p^ 
'£ent.    They  alfo  find  ihat  it  ix  itfiud  fot  the  underwriter,  in ' 
fttch  like  caCes,  to  retnrn  part.of  the  premium  3  hut  the  qaa^  ^ 
turn  b  uncertain :  (and  the  quantum  muft  in  its  nature  he  un^ 
certain,  becaufe  it  depends  updn  uncertain  circumftances.) 
It  is  ftated,  that  the  plaintiff  made  an  offer  to  the  defendant  of 
aibwing  him  to  retain  one  and  a  half  per  ierd.  for  the  riHk 
he  had  rnn  on  fuch  part  of  the  voyage  as  was  performed 
under  the  policy,  mu  from  Lmdm  to  Pvtfmautbi  •. 

Lord  Mansfitld. — ^*  I  had  hot  itt  the  trial,  lidr  hlVlt  Adw^ ' 
ihe  leaft  doubt  about  this  queftion,  myfelf.  Thefe  contrails 
are  tO  be  taken  with  great  latitude :  the  ftri&  letter  of  the 
tentrad  is  not  to  bie  fomuch  regarded  as  the  objeA  and  in^ 
iention  of  it.  Equity  implies  a  condition,  *'  that  the  infurer 
fhaU  not  receive  the  price  of  running  a  rifk  if  he  run  nonei'* 
This  is  a  contra^  without  any  cdnGderatioUj  as  to  the  voyage 
from  Portfmouth  to  Halifau ;  for  he  intended  to  infure  th^t 
pdxtoi  the  voyage,  as  w^  as  the  former  part  of  it,  and  has 
i^ot.  Confequently  the  infured  iQceeived  no  confideration  fot 
this  proportion  of  his  premium ;  and  then  this  cafe  is  within 
die  general  principle  of  actions  fgr  money  had  and  received 
to  the  pbintifi  ufe*    I  do  not  go  upon  the  ufage :  for  the 
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CHAP*  U&gc  tonni  is  ^uly  tbiit  in  likfi  c^fi^t  it  is  iiiual  t»  ittnrfl 
XTX.  ^  a  part  of  the  {Premium,  without  afceitaining  what  pait  U 
the  rifle  h  not  nin,  though  it  is  hj  the  negled  or  even  the 
l^lt  of  At  l^artT  ixi£aritigy  yet  die  iofttrer  fiiail  not  retaii 
ibe  preqiium*  It  bas  be«n.oby<sAeid»  that  the  rofuf^hmf 
ieguhj  and  p;irt  of  the  riik  being  ahoeac^r  ntn>  tbd^u-eoiiia 
cannot  be  apportioned^  But  I  can  fee  no  force  in  this  obja- 
%mu  This  is  not  a  cootf^  ft  (o  eotiie)  that  there  caa  be  bo 
^pportipmiient :  (<A  th«re  are  tiiro  parts  in  thif  Goilnft: 
and  the  pineinium  majr  be  dirid'ed  imo  two  diiiiii£b  ]ai«» 
tiplative>  as  it  were,  to  two  diftin^l  voyages^  The  poAife 
{}iew6i  ths^  it  has  been  uTual,  in  fuch  like  caies,  to  retim  i 
jpuvt  of  the  premium,  though  the  tluantwH  be-net  aforataioed. 
i^ud  indeedL  the  qwmtum  nuft  vary  u  ciioiumflanoes  virf : 
i^  thdt  it  lurrer  caa  have  been  fixed  with  any  prcc^e  exaft- 
ii^»  Bat  though  the  fuanUtm  has  not  been  albeit^iaBif  fct 
t^  priiKipte  is  agnseabte  to  the  general  tsak  of  iwakiod.' 


.  Mr.  JjttUee  Demjm.^^^  it  is  moil  e^uitahie  that  Ae  ii^ 
tfftdant  fiiould  only  retain  the  premium  .for  fudi  part  of  ik 
Vofggc,  as  he  has  run  ^ny  rifik :  tho  iJiAured  hasa  iiglitt0 
Imit^  the  otsher  pact  reftoted  to  hinu  ISiis  is  agcceabk  ^ 
Ihe  general,  prindpie  of  anions  for  money  had  and  ncelicd 
to  the  ule  d  the  pUintitf :  where  the  defendant  has  no  ligb 
tp  retain*  he  muft  rafund  it*" 

Blr.  Jiifticc  Fofier.-^^^  Thew  is  no  confideration  fex  the 
tertainricr  of  the  premium  ;  for  in  th^  voyage  £iom  f^ 
mouth  to  lUdifa»f  no  riik  was  run  by  the  injfurer,  wivo  oaij 
infured  the  voyage  Hvith  d)nvoy  t  therefore  he  has  oo  rigl>^ 
tQ  roUin  the  premiiun  for  ^thisi^' 

Mn  Juftioe  WUrmt  declared  his  concurrence  moft  ckv^f 
and  fttongly.  Thefe  kind  of  contra^s,  he  obferved,  arc,  bf 
the  writers  on  this  head,  called  cofitra^us  inmmumti  s  ^ 
the  rule,  which  they  Jay  down  concerning  tbeai>  i8>  that 
they  are  to  be  determined  fectifdum  honum  «r  ^quum,  tl^ 
jury  have  here  found  an  ufage  to  return  part  of  the  pre?*" 
Um  in  fiich  cafes  4  which  is  a  ftrong  proof  qi  the  e<juiry  of 
the  thing  i  and  nothing  can  be  more  juil  a^d  reafonable.  V 
the  riik  was  once  begun,  the  infured  tt^W  not  deviate  or  ft* 
turn  hack*  and  then  fay*  **  I  will  go  no  f i^ther  under  this 
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^  conttid,  iMkt  will  bate  my  pm&i«wa  returned/'  Sut  C  H  A  p. 
itpoQ  this  policy  theie  are  two  diftin&  points  of  time»  in 
tS€&  tSvt>  voyages*  which  were  clearly  in  the  contea^lation 
of  the  parties ;  and  only  one  of  the  two  voyages  was  made  \ 
tfac'Other  not  at  aU  entered  upon..  It  was  a  conditional  con- 
ts»£k :  and  the  (ecood  voyage  was  not.  begun  4  and  therefove 
the  psemiuaa  rauft  be  setiunedj  for  upon  this  fecond  part  of 
the  voyage*  the  rilk  never  took  place  at  all*  This  is  agrecl^ 
Ue  to  what  the  witters  upon  thefubjeAlay  down ;  and  is  the 
jf^ht  and  jnftice  of  the  caie.  The /^Ats  wai  delivered  to  tlit 
plointsC 

Some  years  afterwards*  the  principle  eftabliihed  in  the 
-  Soregokig  cafe  was  attempted  to  be  applied  tp  one,  which  i\ 
idki'  not  at  all  rofemble.  For  the  following  caie  was  an  19- 
^Wanee  for  twdve  months  at  5)/«  per  anu ;  and  becaufe  ^ 
ihip  vras  c^pdii«d  within  two  months  after  the  contraft  wis 
jmade,  a  return  of  preouum  was  demanded*  upon  the  pcin* 
.€q[4e  of  StfvM/kn  v*  &mfw*  But  the  contrad  in  this  cafe  was 
.cntiie  %  the  paremium  was  a  gcofs  fum  ftipiilated  and  paidlifiipr 
twelve  months  1  and  the  parties*  when  thi;y  made  d|e 
ira^^  had  -no  intentuwa  or  thaught  of  a  iubfequent 
'  or  appovtiQinment* 

The  cafe  was  thus : 

It  was  an  afUon,  in  the  ufual  form*  for  money  had  and  Tjrrie  ▼.  F]«t- 
received  to  the  plaintiff's  ufc*  for  a  return  of  part  of  the  pre-  \^'  ^7*^ 
tnium.  The  caufe  was  tried  at  Guildhaii^  before  Lord  Mans'^ 
jCk///*  when*  by  confent*  a  verdift  was  found  for  the  plaintiff^ 
ftthjcd  to  the  opinion  of  the  court  upon  the  queftion.  Wheth- 
er* under  the  circumitances  of  the  cafe*  a  proportionable  part 
of  the  premium  ought  to  be  returned  or  not.  If  the  conn 
(hould  be  of  opinion  that  a  proportionable  part  of  the  pre* 
mium  ought  not  to  be  returned,  then  a  nonfuit  was  to  be 
entered.  ,  It  now  came  before  the  court  upon  a  rule  to  fhew 
caufe*  why  a  nonfuit  fliould  not  be  entered  }  and  the  cafe*  as 
It  appeared  from  the  report,  was  fliortly  this.  The  policy 
was  on  the  {hip  Ifahella^  at  and  from  Lonim^  to  any  port  or 
place*  where  or  whatfoeYer*^^  tnutlve  months ^  from  the  ipth 
tHAuguJl  1776,  to  the  i^xhoi  Augiift  1777,  both  days  inclu- 
ilve*  at  9/.  per  cent,  warranted  firee  from  captures  and  fei« 
auKS  by  the  Americans^  and  the  confequences  thereof.  In 
uH  other  reipefts*  it  was  in  the  common  form*  againft  all 
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CB  At.   perils  of  the  fea,  fsfc.    The  finp  faikd  ffoni  tkeport  of  Lo^ 
^^^;  ^    rf?«,  and  was  UktA  by  aft  American  pritateer,  about  tiW 
months  afterwardsi  .  .  ,♦ 

*  ••  lx)td  Mansfield.-'^^*  It  wasf  ref  y  ptt^jcr'  to  fare  tlfi^  cafe  for 

*  the  opinion  <rf  the  court,  becaufe  in  all  mercantile  tranfec^ 

*  tiotis^  t^tainty  is  Of  mnch  itioYc  confeqtience,  tharf  wMdh 
l^ay  the  point  \9  decided  ;  a«d  riiore  efpeda!)y  fo,  m  theealie 
6f  policies  of  inforaricc :  becairfe,  if  the  parties  ^o  not  cte«fe 

-  lo  coiitra£l  according  to  the  eftaUifhed  rule,*  they -are  at  Ift 
erty  as  between  themfelves  to  vary  it.    This  cafe  is  ftrtpt4f 
evfery  authority.     There  is  no  cafe  or  pradice  in  potfit  s  kitj 
•fhctfefore  we  mtift  afgtte  frdni  the  grtiefal  ptincfples  ap^ 
caUe  t6  all  policies  of  iirfufance^     And  I  take  it,  theteaie 
two  general  rules  eftablifhed,  applicable  to  this  ffueftHM  :ik 
'##fti«,  that  where  the  rifle  has  not  been  nJn,  whether  Hs  not 
v'having  been  run  was  owhrg  to  the  fault,  pkiifxtrei  or  wffi^f 
Itit  infured,  6r  to  any  other  caufe,  die  premium  (hail  be  f^ 
•#umed ;  becaufe  a  policy  of  infurance  is  a  'c6ntfa€fc  of  itKiert^ 
Aky.    The  underwriter  tfeceives  a  premium  ft*  funnfflg-tft 
-fHk  df "ttidenrfiifyiiig  the  ihftiHred,  arid  to  whatever  t:aufeitte 
^wingi'  if  he  do  not  run  the  riflEythe  eonfideratloni^or  ^tAi& 
the  premiuii(i  or'  money  was  put  into  his  hand^,  fail^  ^ 
therefore  he  ought  to  return  it.     Another  rule  is,  fliat  if  tW 
riik  has  0»rir  commenced,  there  (hall  be  no  apportionmeDtor 
Return  of  premium  afterwards.     For  though  the  premian  i^ 
eftimated,  and  tlie  riik  depends*  upon  the  nature  and  kogtii 
of  the  voyage' ;  yet,  if  it  ha&  commenced^  (hough*  i^  be  otii 
for  24  hours  or  iefs»  the  rifle  is  run ;  the  contipad-  \9  for  the 
whole  entire  rifk,  and  no  part  of  the  confideratioo:  fliaH  be 
returned  :  smd  yet,  it  is  as  eafy  to  apportion  for  the  length  df 
the  voyage,  as  it-  is  for  the  time.     If  a  (hip  had-  been'  infore^ 
to  t!t^*Eqft  Indies  agi^eeably  to  the  terms  of  the  poliey  m^ 
cafe,,  and  had  been  taken  24  hours  after  ^e  ri(k  Was  te^i% 
by  an  American  captor,  there  is  not  a  colour  to  fay,  thattfaei^ 
Jhpuld  have  been  a  return  of  pl>emiamk'    So  much  thea  i9 
clear ;  and  indeed,  perfectly  agreeable  to  the  ground  of  dete^ 
inination  in  the  cafe  of  &tevenfc>n  v.  Stiow.     For  in  that  caf<!^ 
the  intention  of  the  parties,  the  nature  of  the  contraA)  and 
the  confequences  of  it,  fpoke  manifeftly  tno^  infurances,  »od 
a  iivtfion  between  them.    The  firft  o^e£t  of  the  infunuict 
^as  ffom  Lfinim  lo^HtUifax  t  but  if  the  flap  did  not  depai* 
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hott  Fwrifmoti^  with  tomoj^  (patticubriy  ndmiiig^  the  Vi&^  c  tt  K  P. 
iaippoiDted  to  be  convoyy)  then  ^ere  watJ^  be  no  cofitra&  ^I^- 
ftwn  Por^nmmh  to  Haiifak  r  why  then,  the  pactieA  have  £ud»  ^*^^' 
^'.we  make  4  contnA  from  Lmtknto  fiaH/aMyhmt  on  acex»> 
^^.taia  contiagetncyit  ftallonly  be  a  ciHitr^  from  Londont^ 
^^PwrfmoHth/*  That  c^ntingeney  not  happening,  reduced 
It  in  fa£k  to  a  contrail  ffom  L^tndoH  to  Portfmauih  onl]r»  The 
trhde . argument  turned  upon  that  difttn^lionk  .  Mr,  if^aies^  Videi6i|^t^ 
^ho  was  eoimfd  for  the  plaintiflF,  put  it  fti^ng^  apon  that 
laieadi  and  7&  the  jildges  in  delivering  their  optnionti  hy  th($ 
ffaefr  upoii  the  contra£l  tomprifing  two  diftin£l.iQondition8| 
kind  iconfidering  the  voyage  aa  being  in  fad  two  voyages  i 
and  it  was  the  eqnitaUe  way  of  confidering  it  \  for)  though 
it  was  at  firft  coi^olidated  by  the  parties^  there  was  a  defeat 
luince  aftelnurardsi  though  not  in  words^  I  think  Mn  juQici» 
WynntrfxA  k  particularly  u^ion  thiat  grdund ;  bnt  it  was  the 
opinion  of  th^  whole  eourti  There  was  an  n&ge  ^fo  found  • 
by  the  juty  in  that  ca£^  that  it  was  cuftomary  to  return  a 
Iiropo«ti0nab)e:part,  of  Jthe  pteikihun  in  fuch  likex^fes,  but 
Ibey.cnuld  not  fay  tubAt  parti  The  ooUrt  tejeAed  this  as<4  • 
ulage  fer  tmtHamiy  i  but  they  argii^dfrom  il>  that  there  be^ 
ing  fiiiaii  a  GuA(taii»'  plainly  Ihewed  the  -gehelnal.feiife  frf  mer* 
thamtSi  as  to  the  propriety  of  retumbg.  a  pa^t  of  the  jpsenu^ 
bm  in  ifuch  <f afes  i  add  there  Un  be  no  doubt  of  the  remfoii^ 
^bleneft  of  thething«  There  has  been  an  inftancs  put  of  a 
polis^  Whtie  ihe  meai\ire  is  by  time^  which  feenks'to  me  to 
be  iFery  ftrong,  and  appofite  to  the  prefent  eafe )  and  that  is 
tei  infnrance  upon  a  man's  life  for  twelve  months.  There  * 
(can  be  no  doubt  but  the  rifk  there,  is  conftituted  by  tha 
nsealnre  of  ttme^  and  depends  eiltitely  upon  it  r  for  the-  un^* 
deiWiiKi  would  demand  double  the  premium  tot  Uv  years^ 
that  iie  vvottld  take  to  infure  the  fame  life  ibr  mr  year  only  s 
infudh  policies  there  w  a  general  eiception  againft  fuicide. 
If  the  perfon  puts  an  end  to  his  own  life  the  next  day,  ot  a 
lyonth  after,  or  at  aay  other  period  within  the  twelve  months^ 
there  tiever  was  an  idea  in  any  man's  bread,  tfatft  part  of  the 
premium  ihould  be  cetumedi.  :  A  cafe  of.  genera)  prafHc^ 
was.pitt  by  Mr.  Dunmmgt  where  die  words  ci  the  policy  aie»  • 
<f  At  and  from,  provided  the  fliip.ihall  fail  on  or  before  th^ 
ift  5of  df^jiffi  /'  and  Mr»  W^lkce  confiders  in  that  cafe,  that 
the  whole  policy  would  depend.  Upou  the  fbip*failing  before 
the- Aated day^   Xdo  aotthink  fo,    £b  tbeosi^tw^, I  tUaih 
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C  H  .A  P-  wfthl^ir.  Jhaming^  flnt  dmnot  be.  A  Ibk in  ponigfihiitS  - 
^^'  diy  appointcu  for  die  ftip^s  departtiit,  can  ncrcr  be  coupled 
with  a  contiogency  after  the  day :  but  if  a  i|uc!ftioh  were  to* 
arife  about  it»  as  at  prefcat  advifcd,  I  -flioutd  incline  to  be  of 
o^iion,  diatit  >wiottid  fall  Ivithin  the  reafOningof  the  deter- 
nrnration  of  Btevenfin  t.  Snmv  :  voA  that  thef  e  lAreie  t^ 
»  pj^Sf  or  contra£ts  of  faifnrance  with  diftinft  ootkiktoii!!« 

'The  iirft  is,  I  infure  the  {hip  in  port,  proTftied  flie  is  loft  m 
pdrt,  befoie  ^le  lit  ofAvgtfjt'  t  and  adfyyifihe  be  not  lo(Hn 
port,  I  infure  her  then  during  faet  voyage,  AoAi  tlie  ift  of 
Auguji  till  fhe  reaches  the  port  fpecified  in  the  pdlky.  The 
loft  in  port  nnift  happen,  before  the  rvflc  upon  ^  ^niyage 
c^uld  commence  :  and  'ukeverfd'^  the  tiik  in  port  muft  eeafe 
the  moment  the  rifle  upon  the  voyage  began.  Let  us  lee  thoii 
what  the  agreement  tA  the  parties  is  tn  the  prefeiit  cafb 
They  might  have  tiifored  from  two  months  to  two  itiMiAs, 
or  in  any  kis  or  greater  proportion,  if  they  had  dmgk 
pioper  fo  to  do :  but  the  iwBt  is,  that  they  hatt  madenoAv* 
Jumtf^me^at  tiUs  but  the  coiitiaQ.  tf^te^  iatp-  Is  ooecirtife 
C0ntra£l  from  the  T9Ch  o£  Jlugtfft  Vfj6,  to  th^  fpdi  «f  Am 
gufi  1777  \  'which  is  the  £une  as  if  it  had  beed'cxpfefsl^til 
by  the  inftired,  ^<  If  you  the  wMkrwriter  will  tnfkieiK  M 
''•fwehremoitthsiIwiUgiveyxittanM^/fttm;  butlwiUiBt 
*^*haTe  any  apportionment/'  The  ih)p  lails,'  and  the  \vka^ 
writer  runs  d»s  riik  for  two  months.  No  ptft  of  the  (A«mi' 
urn  then  fhtU  bd  returned.  I  caimot  iay,  if  t&ete  had  tot 
arecaptuoe^bcfove  the  lexpitvtiosi*  of  the  vi^rive  mandiSytiDt 
ihe  policy  Wo«ldEiK>t  have  revt^ckl/' 

'  Mr.  Juftkei^n.^^^Tfais  eaie  dopetids  Upon  tiKr^^Mfb 

of  the  poUcy  :'aaiid  I  ^am*  of  opinion,  inis  one  entice  Mitiid 

atacertoBn^gfofs  fuin'of  9/<r/tr'tf»i.'forticettainperWl  <^ 

time,  tui:»  bwehpcmonihs }  ^and  that  no  4)b(ifion  is  toke^ 

phed.    The  detertnisiation  m-Sin^ifffiHy^  4n9«p weDtretpi^ 

ly  upon  ^hisoonfideration,  that  there  tuve  Hd»  difiwB^wfig^ 

and  no  confideniuon  receitved  by  the  iafured  for  die  frctti* 

um  upon  the  fecond  voyage :  and  thsM  o^tftfaily  Mm  not) 

fqr  there  never  wis  any  point  of  time,  'When  «ny  rift^^Mtt 

Vi4ictfite,c.z8.  ^^ui  from  Pcrifme^U.     ixi-B^ndr.  NM^  ithe  fofics  ioliied 

h  i4.  againft  were  dtakia,  and  UBcoki«)c£Vcd^di  eachetUer.^** 

A  )o(s  of  fhe  Ihip  in  port,  if  anyibould  happen  there,  idly* 

A  lofs  in  the  padage  home,  pponded  flie^ailcd^on  a  cotah 

day.    The  liik  in  fome  policiea  msky  be  diftina  and  dirifil^ 

ia 


!» kflk imliire.    hx  tbq  oaf^  o£ aninfuranceon a lifoi  the^fum   C  H  A  9. 

1^1  cntjbrc,  ^d  tim^  is  entire  for  tbe^  whole  ycy.     So  in  this    ,    ^^  ^ 
c;^  I«  think  the  oonts%<9tfiai  oap-Qnti^e  coatrafl :  and  therefore 
that  thr»;  ought  t»  b««na  miufPr  of  prismium*" 

Mr.  Juftipfi  BPVtfy  ^p4.  Mr.  Juftice  A/bburJt  wcsrc;  of  the 
£um  opinion, . 

Scr  Curkm*    Let  a.  iH>n^t  he  CHi^red* 

In  a  fubfeqM/cat  Q^(e,  t^e  Court  of  Kitlg's  Bench  adopted 
l)i£  fame  rule  of  de^fiouiwl^ere  the  (hip  ^^9^  infureci  for  ii 
Qioaths^  a«»d,th<?  n(K  ceafed,  att^  end  of  two.  A  diftin^lbn 
Mraysi.attccopted'.to  be  jz^^den  b^<^ufe  in  this  cafe,  the  whole 
premium  i,S/«  viff^%  %cki)o\i^l^d^«d  to  be  received  from  the  in- 
(iired  at  th^  rai^  o/i^^Htinffpfr  month :  and  thisj  it  was  in*- 
£fte4»  Qviden^y.  Chewed  the  partica  intended  the  rifl^  to  con-i 
tiQuecinlj  from  n^ath>  to  month*  Thia^  obJQ(%on  W4Si  how- 
cvar»  OYer-nded  \  the  cpurj^  beijog  of  opiuion,  that  the  cafe 
laft  r^ipprted  de^dpd  t^  \  a^d  that  the  15^.  per  month  wan 
onlf  ^mode  of  ooi^PHti^ir  the  grofs  fum«  The  cafe  wa;^  in 
(i\bftanceaa  foUowf^; 

It  w^a  an  zQdfm  trled^  Veibre  Lprd  Loughborough^  at  the  I'Or&'a^  v, 
^^e&for  the  qoupty  of  iforthinnlferlandi  in  which  the  plain-  i>o^,T^ 
tiffdeclareds^-^That  the  defencUnt)  in  cpaficleration  th;^  the 
l^l^inciJf  at  hi§  requpfl^  had  underwritten^  fover^  policies  of 
infurance  as  ta  certain  fujn^  of  money  therein  fubfcribed 
agat^ft  hia  ^ame^  on  the  ihips^  merghandi^Sj,  and  other 
things  therein  rei|^^ively  fpeci^ed^  without  receiving  the 
full  premiums  therein  mentioned^  undertook  and  promifed 
to  pay  the  plaintiff  fo  much  nioiiCy,  as.  the  premiiim& 
therein  mentioned  to  be  paid  to  hina  amounted  to,  with  an 
4vci:0ient  ths|t  they  %m>urLted  ^.  40/^  There  was  another 
count  for  40/.  for  money  had  and  received  by  the  defendant 
to  the  plaintiiPs  ufe.  The  defendant  pleaded  non  affumpfit 
Jtt  to  all  e^^pt  the-  (un^  of  3A  upon  which  plea  iflue  was  join.* 
ed  9  and  «^  to  the  3/.  h^  pleaded  a  tend^r^  and  paid  that  fuip 
jijita  opurl^  Upon  the  plea  of  tender,  ifiue  was  alfo  joined. 
The  jufy  found  a.  vecdi£k  for  the  defendant  upon  the  tender* 
and  for  the  pl^i^tiflF  ij(pon  tlie  other  iflucs  for  the  fum  of  15/. 
luijfiEt  t9  the  Of  initW  ^f  tb^  ^Virt,  whether  he  was  entitled 

to 
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C  H  A  R   to  recorer  that  fum  of  1 5/.  or  the  fum  of  3/.  oiily»  upon  a  eaift,^ 
^^  ^    which  ftatcd,  in  cffcfl:,  as  foJtews :  The  phintiff  had  under-s 
written  200/.  on  a  policy  effefled  at  Nnoca/fle  (which  inras 
fet  forth  verbatim  in  th^  cafe)  whereby  the  fliip  the  ChoUer^ 
ford  was  infi^red,  again  ft  capture  by  the  enemy  for  twehte^ 
montisf  in  the  coa(ting  trade  between  Leiti  and  the  ^   of 
fFigiti  beginning  the  13th  of  March  1779,  and  ending  tb^ 
13th  of  ^e  fame  months  1780.    {n  the  body  of  the  foUcf 
it  was  ftated^  <*That  the  afiurers  confefled  them(elves  paid 
^'  the  cpnfideration  due  ^nto  them  by  the  affiired,  a^  andefief^ 
*'  tht  rq$f  $f  1 5 J.  per  cent,  per  nioniJ^^     At  the  bottom  oppofite 
♦*  tQ  the  plaintiff*^  fuhfcription,  was  written,  premium  rei 
**  ceived  i6th  of  March  1 779  ;^  and  on  the  back  was  emdorfr 
ed,  **  Ne'wcqftk  I  Jth  of  March   1 7  79,  Mr.  John  Gaul  Tam^. 
^^  linfiny  on  bis  ihipth'e  ChoUetfird^  himfclfmafteriy5r/wrfMr 
**  motiths^  in  the  coailing  trade,  at  and  between  Leitb  aod  the 
*'  Ift^  of  Wight^  beginning  the  13th  of  Marth  1 7  79,  and  cnifc 
**ing  ike  lath  of  March  1780.    Enemy  only.    Af  i$f.  p^r 
^^  cefU.pfT  mofithy  1 8/.^    The  premium  was  not  paid^  Aougk 
cxpreiTed  in  the  policy  to  have  been  paid,  it  being  the  ufagc 
in  Netucq/iU  not  to  pay  the  premium  at  the  time  of  making 
ihe  infurance ;  but  at  various  times  aft^  the  poHcies  are  e& 
fefied,  and  fooietimes,  not  till  twelve  months  after.     The 
Chip  was  loft  in  a  ftorm,  within  the  firft  two  of  the  twelve 
months  for  which  the  infurance  was  made,  and  the  defend^ 
ant  tendered  to  the  plaintiff  3A  as  the  premium  for  tw^ 
inonths.     "^he  cafe  then  ftates  contradictory  evidence  givn| 
by  witneiTes  on  both  fides,  as  to  what  had  been  done  at  Nevf^ 
cajlle  in  fimilar  cafes  ;  but  which  I  forbear  to  fet  down  ;  be-, 
caufe  the  Court  of  King^s  Bench  was  afterwards  of  opinioii^ 
fkat  it  ought  not  to  have  b^en  receive^. 

After  the  counfel  for  the  defendant  had  been  heard,  Ac 
plaintiff^'S  counfel  was  prevented  by  the  court  from  proceed^t 
ing. 

Lord  Maiufield.'T^^^  This  is  a  mere  queftion  of  conftruo. 
tJon,  on  the  face  of  the  inftrument,  and  therefore  parole  evi- 
dence fliould  not  have  been  admitted  to  explain  it.  It  is  an 
infurance  for  twelve  months,  for  one  grofs  fum  of  18/.  They 
have  calculated  this  fum  to'be  at  the  rate  of  15;*.' per  month. 
But  what  was  to  be  paid  down  I  Not  1 5/.  for  the  firft  monA^ 
^nd  fo  from  napntl^  %o  ?non A  \  b\it  1 8/.  at  once.    Two  caf«^ 
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I  luTC  beea  mentioned.     Ssevenfqn  ▼•  &mow  was  decided  on  the    CHAP. 

I  ground  of  there  being  two  voyages*     Tyrie  y.  Fletcher  13  di-    ,    y^*   , 

i  rc£lly  in  point  agajpft  tjie  defendant.     There  are  two  prin-        ~ 

ciples  in  thefe  cafes  \    id.  If  the  rifl;  has  never  begun>  the,        / 
whole  preiniutn  is  to  be  returned*  bccaufe  there  was  no  con-' 
fideration :    2d.  When  the  rilk  has. begun,  there  (hall  never 
be  a  return^  although  (he  Hup  fhould  be  t^ken  in  24  hours.", 

VLx.  ^mX\z^  AJhhurJl, — !-*'The  ij/.  per.  month  is  only  a^ 
(node  of  cpmputing  the  grofs  fum/* 

Mr,.  Jqfticc  WtUcSf,  and  Mr,  Jufticc  Bulkr  concurring  ii> 
ppiniopj  the  pofl^  was  delivered  to  th^  plaintifF.  ..  * 

The  two  lad  cafes  were  infurances  upon  time ;  but  fronv 
the  principles  laid  down  in  them,  and  in  the  former  cafe  of 
Stevenfon  v.  Stiovf^  it  feems  perfe£Uy  clear,  that  when  th^ 
^ontra£l  i$  entire,  whether  it  be  for  a  fpecified  time,  or  fir  a, 
V^gh  th^re  ihaU  be  np  appoitiopnieqt  or  return,  if  the  rilk 
has  once  coi^in^encecL  And  therefore  where  the  premium 
j^  entire  in  a  policy  on  ^  voyage,  where  there  is  no  contin- 
gency at  any  period,  out  or  home,  upon  the  happening  or 
^ot  happening  of  whichj  the  rifle  is  to  end,  nor  any  ufagc 
eftablilhcd  upon  fuch  Yoyages  \  although  there  be  feveral 
4iftin£t  ports,  at  which  the  (Jiip  is  to  (top,  yet  the  voy«ge  \% 
one,  and  no  part  of  the  pren^iun\  (h;dl  be  recoverable^ 

A  rule  ha4  been  obtained  to  fhew  caufe  why  there  fliould  Bcrnwn  v. 
pot  be  a  new  trial  in  a  cafe,  which  had  come  on  befori  Lord  ^^JJ' j  "^^*» 
Mansfield  at  Guildhall^  when  the  jury  found  a  verdift  for  the 
defendant.  The  c^fe  was  this  :  It  was  an  adion  on  a  policy 
pf  infurances  on  the  French  fliip  Le  Pacfole^  and  her  cargOi^ 
and  the  voyage  was  dcfcribed  in  the  policy  in  the  following 
words  :  "  At  and  fron\  Honflfiur  to  the  coajl  of  Angola^  during 
**  herjt^y  and  trade-  there,  at  and  from  thence  to  her  port  or  ports. 
**  of  difcharge  in  St.  Domptgo^  and  at  and  fxom  St.  Domingo. 
**  back  to  Honfleur^  Xte  claufc  refpe£ling  the  premium  wasi 
^$  folloMTS :  **  Slaves;  valued  at  80.0  livres  Tour nois  per  head  y 
^*  the  Ihip  at  1450/.  ftcrling ;  other  goods,  &c.  as  intereft 
**  may  appear  \  at  a,  premium  of  11  per  centP  The  (hip  fail- 
^  to  Angola^  and  from  thence,  after  (laying  fomc  time 
thore^  to  the  Wf/I  Indies.  On  her  way  to  Angola,  flie  put 
\lX  at  Caj^m^  oa  t)lC  /^aft  of  4^erua^  and  from  Cayenne 
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CHAP,    went  to  Martirtk§i  confefledlj  out  of  the  way  to  &.  Amwm 
y^*   ,    gc.    In  this  canfe,  the  firft  qucftlon  was  a  qacftion  oSfsA,, 
not  material  to  our  prefent  inqauy,  via.  whether  the  odnrfe 
tak^  was  a  deviationj  or  not,  from  the  voyage  infured.    AU- 
ter  all  the  eridence  had  been  heardi  the  jvy  thought  it  was, 
and  accordingly  foand  a  verdi£l  for  the  drfendant*     Ujkni 
their  declaring  this  opinion,  the  connfel  for  the  ptatntiff  i»« 
fitted,  that  as  there  was  a  coimt  in  the  declaration  for  irton^ 
ey  had  and  receired,  the  voyage  infurecl  ought  to  he  coilficU 
ered  as  compofed  of  three  diftin£^  parts  or  Toyagea ;  nanieir, 
from  Honfieur  to  Angola ;  adly,  from  Angola  to  St,  Dom^g^  \ 
and  3d]y,  from  St.  Domingo  to  Hanfmr ;  and  that,  M  Ae 
vopge  from  St,  Domingo  to  Honfiiur  had  never  conunenotd, 
the  premium  ought  to  he  apportioned,  and  a  zetum  made  of 
that  part  which  was  paid  to  infiire  the  rifle  from  St.  Donmg^ 
to  Honfieur.     Lord  Mansfield  took  the  opmion  ot  tbc  jurj 
upon  that  point  alfo ;  and  they  were  dear  diere  ongtitto  be 
no  return.    Next  day,  however,  his  Lordftip  htd,  he  had 
turned  that  queftion  in  his  mind,  and  that  he  enteit»ned 
foxne  doubts  upon  it,  and  as  it  was  a  qoeftion  of  law,  defir^ 
ed  Mr.  Lee  to  move  for  a  new  trial  on  that  ground,    h^^ 
however,  afterwards  moved  on  both  grounds  \  namelji  <m' 
the  queflkm  of  faA,  whether  the  deviation  was  wilful :  ^nd 
odly,  on  the  queftion  of  law,  whether,  fuppoiing  it  wfffuV 
there  ought  to  be  a  return  of  premium.*^— Thefe  queftion»> 
were  fully  difcuHcd  by  tliree  advocates  on  each  fide ;  and 
the  court  alfo  took  time  to  deliberate  upon  them :   dfscf 
which  the  Lord  Chief  Juflice  delivesed  the  unanimous  opin* 
ion  of  the  whole  court* 

Lord  Mansfield^  after  dating  that,  upon  the  que flten  of 
faft,  they  were  perfeflly  fatisfied  with  the  vcrdift  of  the 
jury,  proceeded  thus :  "  If,  however,  the  plaintiff  fkooU 
fucceed  on  the  fecond  point,  tbc  determination  would  virttt* 
ally  allow  him  a  new  trial  on  the  whole  of  the  caafe»  bwraufr 
no  fpccial  cafe  was  referred.  But,  on  the  fuHeft  confided* 
tion,  and  after  looking  into  all  the  cafes,  (though  my  opm'<^ 
has  fluctuated)  we  are  now  all  clearly  of  opinion,  that  there 
ought  not  to  be  any  return*  The  queftion  depends  tfp^" 
this :  *  Whether  the  policy  contains  one  entire  rift  on  one 
voyage,  or  whether  it  is  to  be  fplit  into  fix  differerrf  rllksh 
for,  by  fplitting  the  words,  and  tsddng  "  at**  and  *  from 

ftptftflf/T' 
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|^psnitdy»  it  witt  make  fiXf  vix^  ift,  ^  Hen/kttt ;  :»(t,  iVtMi   C  H  A  P^ 
Ihnfintr  ta  Angola ;    3d,  -rfr  -<A»^o//»,  &C-     The  prinriplcs^   ^^^^^ 
aie  dear.    Whwe  the  riik  has  nctcf  bigi|(H  thcw  muft  b^   ^^^^ 
a  xetum  of  premiom ;  and  if  the  vopges,  in  thid  calbi,  aie' 
diftindj^  the  riik  fcom  Bt*  Ikmingo  to  HonJUur  nerer  bcgam  • 
On  tht  other  hand,  if  the  rifle  has  once  begun,  yo^  cannoV 
bftrkf,  and  apportion  the  premium.,    In  an  infurance  u{w 
on  aiife>  with  the  common  eyeeptions  of  fakriciey  and  the' 
handa  of  jiiftice,  if  the  party  commit  fuiddj^^  or  is  ejcecttte^T 
in  twcnty^four  hours,  there  fliali  be  no  return.    The  cafe  if 
the  Csme,  if  a  voyage  infnred  is  once  began^    Is  -this  one  eh«-    , 
lire  lift;  ?   Th^  iofiired  and  infurers  confider  the  premittn:^ 
as  an  ent^  ftrni  for  tlie  whole,  without  divifion :  it  is  ef*v' 
timaled  on  the  whole  at  1 1 A  ftr  4ent.     And»  which  is  ex* 
dPCQicly  material,  there  is  no  where  any  contingency,  at  any'' 
pmod»  out  or  home,  mentioned  in  the  policy,  which  hap^ 
penin^y  or  not  happening,  i&  to  put  an  end  to  th<^  infurance« 
The  argument  muft  be,  that,  if  the  (hip  had  been  taken  be* 
tween  Honfieur  and  Angohj  there  muft  hare  been  a  return.' 
By  an  implied  warranty  every  ihip  muft  be  Tea  worthy  when  ^^  ut^ 
fbe  &A  fails  on  the  voyage  infured,  but  (he  need  not  con*       ^^ 
tiaue  fo  thtoughout  the  voyage  \  fo  that,  if  this  is  one  en« 
tire  voyage,  if  the  (hip  was  fca  Mrorthy  when  (he  left  Honfieur^ 
the  underwriters  Would  have  been  liable,  though  (he  had  not 
}>een  ib  at  Anfpla%  &c« ;   but  according  to  the  conftrufiion 
contended  for  on  behalf  of  the  plaintiff^  (he  muft  have  beeil 
fea  worthy,  not  only  at  her  departure  from  Hcnftiur^  but  al« 
fo  when  Oie  failed  frbm  Angola^  and  when  Ihe  failed  from 
St.  Domingo.     The  cafes  of  St^ven/on  v.  Snow  and  Bond  v. 
Nutt,  were  quite  different  from  this.    They  depended  upon 
this*  that  there  was  a  contingency  fpecified  in  the  policyi 
upon  the  not  happening  of  which  the  infurance  would 
ceafe*    In  Stiven/oa  v«  Snow^  it  depended  on  the  contin* 
(;eacy   of  the  flap  failing  with  convoy  from  Port/fMuth^ 
whether  there  ihould  be  an   infurance  from  that  place^ 
This  necefiarily  divided  the  rifl;,  and  made  tw6  voyages* 
In  Bond  v*  Nttttt  it  was  held,  that  there  were  two  rilks^ 
upon  the  fame  principle.     ** At  JamakJ^  was  one;    tHe 
other,  via.  the  rifle  ^fhm  Jamaicoi*  depended  on  the  con- 
tingency of  the  Ihip  having  failed  on  or  before  thejirft  of  Au^ 
gufi :  ilmi  was  a  edndition  precedent  to  the  infurance  on  the 
voyage  frcun  Jamaicarto  l^oiuhn.    The  two  cafes  oiTjrii  v. 
Mlrtchir^  ^d  Lora'we  v.  Thomlinfon^  arc  very  ftrong,  for  if 

yois 
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C  H  A  P..  you  could  apportion  ihe  {xremi«m  in  say  cafe,  k  wosdii  ht>  i^ 
\_^^^_j    infuranf  cs  upon  timfi*,.  Therefore,  on  very  full  confidcn^on^  ^ 
*  * '    we  ihink  .this  one  entire  lift)  ope  voyage,,  and  that  there  cai^ 
lie  np  xt^xn  of  pjemiuhv"    The  rule  was  difchargcd. 

MeyetT-Greg.     Accofidtngiy  in  anothei^  aAion  for  return  of  pvetthm^ 

tTp^cuiL*  ^^^  ^^^^^  ^'"  ^"^^^  miUs^  on  the  Northern  ckcmU , 
wheve  a  yerdt^  had  been  giren  for  th^  ]Jaintiji^  upott  a^ 
motioTi  to  fet  afide  the  v(;rdi£):|  and  ^  enter  a  aonfiut^  n 
doeiGon,  fimilar  fo  that  of  Bermoti  v,  W^oodhidgi^  was  made» 
The  infurance  wa$  ^^  At  andfitom  y^maica  to  Uiferfnol^  ^u^f^ 
<*  ranted,  to  faii  on  or  hefore  thefirj}  (^  A»gv^^  premmm,tweni^ 
^'  gmtuas  ftr>  cent,  to  return  tigb^j  \f  fi*  fiulei  fidtb  .aMtv^"- 
'  '  The  Aip  did  not  fail  till  September,  and  was  loft*    T^  i^^- 

apportioned  the  pi^miunit  and  gave  the  plaintiff  a  vm^^ 
for  eight  guineas^  the  defendant  having  paid  eight  for  thf^ 
ecmvoyinto  court,,  which  was  aUowiog  f<H^  fcQt  ^  rUk.  nu% 
by  the  defendant  ^  Janmca^ 

Ii|[>rd  MansfieU^nr^**  It  would  be  endlefe  to  go  into  luqw, 
lies  about  the  riik  at  Jamaiea.  It  appears  on  the  evidenpo 
to  be  different  on  different  fides  of  the  iiiand*  Befides»  the 
parties  have  divided  the  rifle,  with  refpe^i  to  convoy  y  for  it 
is  a  premium  of  twenty  guineas,  to  return  eight  if  flie  fail 
with  convoy ;  but  there  is  an  abfolute.  warranty  9S  to  tfaa 
failing,  sund  nothing  iaid  of  the  premium." 

Mr.  J^ic^  WilitJ^  thought  ^  premium  fiiould  be 
portioned^ 


Mr.  Judice  AJhhurJr  and  Mr.  Juftice  Bttlkr  agreed 
•  {jord  Miansfieldj  the  latter  ohferving,  that  as  the  parties  havo 
not  cpnfidered  it  t^  two  rifles,  nor  eftimated  the  ri&  at  Jm>» 
ptaica,  the  ^ovurt  cannot  do  it  for  theai.  In  all  the  infurances. 
from  Jnmaica^  the  policy  runs  **  at  and  from  5**  and. though 
\n  many  ind^nces  the  voyage  has  not  hegiui,  yet  there  never 
was  an  idea  of  the  premium  being  returned,  and  that  m 
ufage  was  found  by  the  jury.  The  rule  for-  entering  thft 
judgment  of  nonfuit  wss.  m^e  abfolute* 

Vide  fu^pra.  I  '^  aware  that  th^  decifion  m  this  cafe  may  feea  to  cbih 

with  ytiaX  fell  frQm  IiOrd  Mansfield^  \fi  deUrexsig  hisopinkNi 


OF    RETURN    OP    PREMIUM.  5I^ 

Ui  the  cafe  of  Tjrier.  Fletcher ;  in  which  he  put  a  fuppdfed    6  H  A  9l. 

cafe  of  aninforance  ♦*  at  and  froqi,  f  raided  the  fliip  fliall  fail        ^"^' 

on  or  before  the  firll  of  Auguft!^  :  In  fuch  a  cafe^  his  Lords 

fliip  ohfenred,  as  thm  adwfid^  he  (bould  incline  to  think  it 

a  divtfihie  rifk.     In  this  placci  it  would  be  fuflicieni  to  ob* 

ferve,  in:  anfwer  to  fuch  an  obje^ion,  diat  the  opinion  thei| 

ddiirered  by  Lord  MansfieU^  was  a  mere  dnier  diOum  upoi| 

^  point,  arifing  only  in  the  courfe  jof  argument  \  in  wiudk 

cafe,  the  greateft  abilities  are  liable  to  miftake.      But  hisi 

LordiKip  delivered  that  opii^n^  with  a  wife  and  prudent 

reihrwtion,  that,  as  a$frefin^  advifid^  he  thought  fo  and  fo  s 

and  it  is  no  difgrace  to  any  man,  however  renowned  fof 

knowledge,  to  alter  an  opinion,  upon  mature  ddiberation. 

There  is,  however,  one  very  obvious  diftinSion,  upon  which 

thecourt  relied  much,  between  Meyer  v.  Gregfon^  and  tho 

a(fe  put  in  Tyrie  v,  Fletcher  :  for  in  the  latter,  the  infured 

lias  i^fed  a  moft  figsiificant  word  (ptwided}  to  mark  the  difv 

ference  between  the  two  parts  o£  the  rifle  \  ^^  at  and  frwn^ 

^^ prwided  Jhi  JmIj  Ific?"     In  the  former,  the  infured  as  ex- 

pref^y  provided  for  a  return  of  premium,  in  cafe  the  (hip 

£als  vnth  cmvpy  \  why  did  he  not  ufe  the  fame  precadtioni 

]eft  (he  Ihould  not  fail  by  the  day  limited  ?  Having  done  it 

in  the  oqe  cafe,  it  is  to  be  prefumed  be  did  not  mean  to  do  . 

It,  or  that  the  infurer  woi^ld  not  confent  that  it  (hould  be 

done  in  the  other :  and  as  the  parties  had  not  divided  the 

pflc  themfelves,  the  court  could  not  do  it  fo|'  them. 

» 

In  another  cafe  upop  an  Infurance  ^*  at  and  from  any  port  q^^^  ^,  MacV 
^'  or  ports  in  Jamaica  to  London,  following  and  commencing  ^U,  B.  R.  Ea^. 
^*  on  her  firft  anival  there,  warranted  to  fail  with  convoy  from  ^^ 
*^  the  place  of  rendezvous  to  Great  Britain,^  the  fame  quef- 
tions  were  ^gaif)  agitated.    But  as  the  counfel  differed  upon 
the  evidence  givep  at  the  trial,  the-  main  queftion  was  not 
fully  difcuficd  by  the  court,  but  was  fent  boci^  to  a  new  trial. 


Thi!  laft  cafe  upon  this  fiibjoA,  was  alfo  an  action  for  a  L^ng  y.Afie^ 
return  of  the  premium.    The  policy  was  *^  at  and  from  J^ij-  B.  R.  Eaft. 
maka  to  Loni^m^  warranted  to  depart  with  conroy  for  the  tQ^^ 
voyage,  and  to  fail  on  or  before  the  firll  <^i  Augufi,  upon 
goods  on  board  a  (hip  called  the  Jamakoy  at  a  prefnium  of 
X  2  guineas  per  cem!*    The  (hip  failed  from  Jamaica  t^  Lm- 
don,  on  the  31ft  of  July  1782,  but  without  any  convoy  for 
the  voyage.     At  the  trial  before  Lord  M^fi^^f^i  ^^  J^^  ' 

fbunil 


nil  OF    RETlTRWr   Of   PREWfWie 


4  fl  A  f •  fettiHt  a  Tordtd  fdw  the  plaioMfiv  AitqeA  totho  c^nsm  o£ 
^^'  ^  eourt  upon  a  cafe^  ftating  (be  fa^  aix^eady  lofintioned.  ia 
addition  ta  wlu«hv  they  txprefify  &id»  <*  that  U  ta  the 
^  and  invariable  ufage  kl  an  infuraocCi  at  and  Iron  ^knam 
^^  to  Lomhnt  warmntod  to  depart  vrith  cQavey»  or  ta  &U  am 
^  or  before  the  firit  of  Aufftji^  y^hcxk  the  flai^  does,  w^  d»« 
^  past  with  convo]i>  or  fiitils  aftex  tb^  ferft  o{  A^gu^  a^  i«» 
V  turn  the  prenaiiiixi,  dcdgy£tiQ^  ooe  half  ^i«  <ic«/h'^ 


Lord  MansfiM*"^*^  Aa  mfuraoce  heiog  on  gooda 
aanted  to  depart  with  coayoy^.  the.  ibip^  b^  withawte 
TOf ;  and  an  a£Uon  is.broiight  to  recover  the  pFeauiim*.  Th* 
Uw  is  ciear»  that  if  the  r»ik  be  conUnetftced*;  tbcarc  ikaU  be  nai 
return.  Hence  queiUont  arife  of  diftin£^  niks  m6iji^  by 
^e  policy  or  inilrument.  My  opinion  ha&  been  to  divtda 
thiQ  rilks.  I  aia  aware  that  there  are  great  difficiritiei^  ia  tbi 
way  of  apportioiunenta»  and  therefoi:e  the  caim  ha& 
Vkte  Meyer  ti<ne$  leaned  againd  tbeip;^  ^  where  an  expreia 
«  <^|fon.  (oynd  by  the  jury,  the  diffictdty  j&  cured.  They  ofl5»ed  tA 
prove  the  fame  ufage  aa  to  the  Wefi  Jhdks  is  genefal^  bii(| 
I  ftopt  themi  an4  confined  th^  evidence  to  ^4fmai£iu^ 

Mn  Juilice .  JFillcif  aiftd  Mr*  Juftice  j^hur^^  caffucumti 
with  hi$  Lprdfbijw 

Mr.  Jufticc  Bdler."^^  The  counfel  for  the  defendant  di^ 
fight  in  his  argument  to  make  the  chief  queftion,  Whether 
parole  evidence  of  this  ufage  ought  to  have  been  received^ 
In  mercantile  cafes  from  Lordift^'s  time,  and  in  policies  of 
iufurance  in  particular,  a  gi[eat  latitude  ci  cooAruAion  as  ta 
ufage  has  been  admitted.  J^y  ufage,  places,  come  wi^in 
the  policy,  which  ace  notexpzeffibd  in  words ;  ufage  explains 
and  even  controls  the  policy^  The  ufage  here  found  by 
the  jury  ix  univer&l ;  and  though  in  fome  cafes  one  half  ^ 
eenU  may  be  a  (mail  premium  for  the  ri&  ^i/  ^  yet  the  under* 
writei^  are  aware  that  it  is  fa.  In  Mejer  v.  Gieegfrn^  no 
ufage  was  found*  Befideatn  cafea  of  this  kind,  where  every 
thing  is  left  to  the  whim  and  caprice  of  a  jury^,  I  lean 
much  againft  thenx^  Hete  a  general  and  certain  ufage  ii 
found ;  and  no  inconvenience  cait  i^fult  f^om.  it^T  The 
fofea  was  delivered  to  the  plaintiff 

From  the  tenor  of  all  tliefe  cafes  it  iho«ild  k^m^  a$  i&j 
XjOxA  Man^feld  faid  in  tlie  cafe  of  Long  v.  ^Icn^  that  fo 

manv 


idll  AP. 
XIX. 


Hft^ny  difficulties  o^cur  in  apportioning  the  premiuih,  thai 
the  courts  are  often  obliged  to  decide  againft  it,  unlefs  there 
be  {bmeiifii|ge  apondie  iiibjcd.    -Efen  in  the  cafe  ef  Stevtn^ 
Jbn  V;  Smw,  the  jury  fouml  that  it  had  been  ufual  to  diride 
the  rifk  $  and  although  the  court  reje£led  the  ufage  for  un^- 
c6tta{Rty»  beoaiiTe  it  did  ndfafceltaiu  what  proportion  of  the 
ptemium  fhould  be  returned  ;  yet  they  exprcfsly  fay,  that  it 
ferves  to  ihew  what  the  idea  of  the  mercantile  M'orld  is  upoif 
the  fubjedk    Iff  indeed,  ure  took  back  lo  all  the  cafes  report^ 
"cAm  thii  ebapler,  ¥to  liever  find-ao^apportiontneilt  iake  jitkct^ 
csoept  in  Sitwnfin  f>,  Show  md  Zof^  v.  AUtf^t  on  aireount  ti 
At  difite&lty,  unlefs  there  be  ibme  ufage,  ^s  bi  thofe  oifeii 
W  ]$aide  iiid  dlitft  the  jufl^ont  cf  the  coutti 


l^dofte  ttih  <)k9ptetr  is  concluded,  it  iliriil  be  pfo^et  tb  t^  Vi^uLieiaAt 
tetniAat  m  the^^afe  •f  Bo^d  y^  NuU,  which  was  fo  ofteil 
nie&tif>iied  ut-w  fMrgtUnent'  of-the  cafes  upon  apportioRnimitf 
dK'^ueftsM  never  4n>fe.  *Im  that  cafe>  the  twc  ttateml 
^atffKoilS'iiirdyet  as ft^be feeA ibqr a r^fitea^ 
fMrdcofing  okapters  in  this  work>  Hi^bether  the'fli^hadcofeni* 
|died  with  ^a^i^tt^nty  of  failing  ^by  a  ^iticukr  dsy:  an4 
whether  ingoitigto  the  place  df  tendezYoas  for  cdnroy,  fli* 
wds  guilty  /ofra  witful  deviation^  -  tt  was  proper  to  mentiMl 
this,  to  prevent  mifconftru£lion  ;  and  it  was  aUb  taken  no<* 
sice  of  by  Mr.  Juftice  BuUer^  in  the  cafe  of  L^ng  v.  MUn* 


m 


ChAPTMR  ¥he   TWENttETii 


bf  the  Procieedingis  upbh  t^olldei  of  tuTaftmcei 


t  ti^A  ^.    TN  the  ^efent  chapter^  it  k  ifittridcd  to  p^Ani  &A  ixi  Hrfaai 
1^  manner,  and  by  what  forth  of  legal  proceeding. 


XX. 


who  has  infured  property,  and  hasfuftam^  i.  lofs,  ts  to  it» 
Vide  the  Intro*  soferagahift  the  underwriters  upon  the  policy^  We  hswm 
audticn.  {ormetly  feen,  that  the  Court  of  Pdicies  of  Infvrance  feH 

into  difufe^  and  the  reafons  why  it  did  fo :  fince  whidipew 
bA  all  queftiond  of  this  nature  ha^e  beetl  decided  by  tlie  ofdal 
toode  of  triali  known  ta  the  lal^  and  eoni^tatum  af  tUs 
tpountry,  namely,  the  trial  by  jury  in  the  eotifts  of  commott 
k#;  Gafes  of  thi&  nature  am  fiot  the  fubjd£l  of  ii^uirf  even 
in  a^Court.  of  fiquaty,  becattfe  the  demand  is  plainly  a  drmant 
tt  laVl  ind  the  lofs  and  damage  fitfttuned  are  as  madi^  tfas 
HbjeSt  of  proof  by  witneflcte,  is  any  other  fpecies  of  damage 
whaterer^  This  was  decided  bf  a  deevee  o£  Lord  Ofaancri* 
lor  Kiffgf  whofe  opiniod  was  aflerwaids  <K>nfin&cd  by  dit 
Houfc  of  Lords* 

bt(ihet6#and  In  the  year  1726,  fonie  merchants  at  O/linJ  tet  up  a  ttaia 
6thcr»^.  the  to  the  Eqfl  JhtUes ;  and  amonffft  others,  one  James  Maekdu^ 
Company  of  equipped  a  inip,  called  the  Fland^ta^  for  a  voyage  to  AMnA^ 
the  London  whetein  fcvcral  perfons  were  concerned*  Matleamp  had  the 
Brown**  l>ar-  care  and  dire&ion  df  the  ifaip>  and  gave  receipts  to  the  icr* 


ament  Cafd,  eral  pcrfons  eonc^inied,  for  the  tndnies  they  paid,  ptomifinff 
to  be  accountable  to  theni  fbr  ttielr  refpedive  proportions  <» 
the  net  profit  of  the  voyage.  Thefe  tranfa£lions  being  car* 
tied  on  moiUy  at  DJiend  or  AfOnvetfi  the  feverai  peribns  who 
had  a  mittd  to  be  concerned  in  the  Undertakings  gave  direc-' 
iions  to  their  correfpondents  at  thofe  places,  to  pay  Maeicamp 
%rhat  fums  they  thought  fit,  and  to  take  his  receipts  for  the 
famci  The  appellants  gave  direAions  to  one  Canninck  to  pay 
feverai  largjEi  fums  to  Maelcamp^  on  adcount  of  the  (aid  un* 
dertaking  \  and  accordingly  -Centtinck  paid  him  divers  fumSf 
^  imiounting  to  35,000  guilders,  and  took  diftinft  receipts  fof 

the  fame,  according  to  the  proportion  forwhich  the  appellants 


■J 

r  ^eire  &i&cTntd  therein :  hfr^lf6,by  the  order  and  ttire£ik>h  of  (3  it  A  JE^ 
•  Mic  appciiahtsi  and  for  their  ufe  or  benefit^  agreed  with  the    ^  .^^ 

IrefpoiAients  to  infttr^  on  the  faid  fiiip  the  Pfandr^  "^oool.  and 

:  by  a  policy)  dated  the  26th  day  of  jDtv^^Ar^  I720vthis  Infur- 

«nce  was  e£feded)  at  a  premium  of  tiA  per  cent.    The  (hip 

failed  from  Cyftndi  in  oidef  td  proceed  to  €hii^ ;  biit  Member 

way  was  feized  at  BatcooUn,  in  the  Ea/l  Indies^  by  the  goveT^ 

nor,  being  an  EngU/b  fettlement^  and^  the  (hip  and  clrgo  wen: 

tottfifcatecb    The  appeUantS)  upon  ot>tice  «f  thi^  erent,  ap- 

jpliedto  the  refpondents  for  payment  of  the^  jfoi^A  inftired^ 

'  snd  j^roduced  to  them  thefereral  receipts  for  their  refpe£^ive 

iaterefts  in  the  ihtp^^and  affidairits  affirming  the  fevetal  ftimd 

.ihereixi  mentioned,  to  hare  btitn  really  and  ^^ni^tipTaA. 

Bntthe  re^ndents  rofuiingto  pay^  t)r  mike  any  fatisfa^ioii 

to  the  a^peliants,  tbey  hvugbt  tbeir  bill  in  the  Court  of  C/jUhcety 

tgainft  die  leipoi^dents,  and  >tbe  faid  ComwKr/^,  praying,  thdt 

tie  re/pondents  might  bi  dtcmdtofay  tie  appkltanti  the' faid  Jum  if 

5000/.  with  interejly  according  to  their  feveral  and  refpe£liTe 

«ftares  and  pniportiox^  thereof     To  dii<  billj  th6  refponden  t$ 

'pat  in  ademurrec  and-  aufwer^  and  to  fuch  part  of  the  biil)  afe 

fought toeompel  them  to  pay  the  appeUaats  the  5600/.  ortd 

make  themany&tis£ii&ion  for  any  kNTsi  ttrhiehbad  happened 

to  the  (hip,  they  demurred )  and  for  caufe  of  demarrer  {hew<« 

ed^  that  if  the  policy  of  iofuranee  in  the  bill  mentidned  i^aa 

forfeited)  a  proper  aBion  at  law  lay  to  recover  the  mokey  due  therii^ 

4ipon  $  and  that  the  appelhnts»  if  they  were  entitled  to  fuch  r&K 

lief  as  they  prayed  by  their  billy  might  have  their  complete 

and  adequate  reniedy  by  an  a6lion  at  law,  wherefudh  tnatterfli 

'Were  pmpcrly  tognizabk)  and  where  die  appellants  ought  to 

jprove  their  tntereft  in^  and  the  lofs  of  the  ifaip«    The  de-^ . 

muxTO^oaaie  on  to  be  argued  before  Lord  Chancellor  &ng^ 

When  his  lordfliip  ordered  it  to  ftand  over  for  two  months  till 

ConnineVs  anfwer  ihobld  come  in  ^  and  if  the  appellants  did 

liot  procure  fuch  anfwer  in  two  months^  the  demurrer  wad 

to  be  allowed^     Conmnck  accordingly  put  in  his  anfwer  with^ 

in  two  monthS)  and  thereby  admitted,  that  he  made  the  afi> 

furance  in  bis  own  name,  in  truft  and  for  the  benefit  of  thd 

appellants )  but  (aid,  he  did  not  care  to  permit  the  appellanii  ta 

bring  any  aOion  agai^fi  the  refpondents  in  his  name;    he  being 

advifed,  thai  if  any  fuch  aiQdoix  ihould  be  brought,  and  they 

ihould 


tC  tt  A  JK    dipuld  not  pfevail  tbcteui«  he  would  be  perfonadlf  ^bk  M 

>  JP^^    .    {ay  aU  the  cofts  and  chains  occafioned  [h  tcnfequeace 

thereof,    ia  fupport  of  the  demisrrer  it  ^as  urged»  tbaa  tbe 

{appellant'  demand  was  plably  a  demand  at  law^as  diejr  had 

nothing  to  prove  but  their  ixaexcBLf  and  the  loia  of  the  fiupt 

^hich  were  h€ts  proper  to  be  tried  bj  a  jurjr^     That  ttioe 

.  ^^ras  no  equity  Xuggelled  by  the  btU»  but  a  pretended  dificultf 

lo  ,produce  witndTes  :  and  that  their  truftee  refufed  to  per- 

^«nit  them  to  bring  ail  ai^on  in  liis  name  i  that  the  fornMt 

bbje&ion  might  with  equal  teafoH  be  fuggefted  in  almoft  ct* 

,.^y  cafe  of  a  policy  of  infurance ;  and  the  latter  appealed  maa- 

^ifeftly  to  be  thrown  into  the  hill  merely  to  change  the  jiuit* 

.lii3ion»  and  it  was  in  a  great  meafure  faliified  by  the  tmftc^i 

anfwer,  for  he  did  not  fay  that  he  ever  refufed,  hut  asiij  that 

rii  did  not  cari^  to  permit  bis  nami  to  be  tnade  ufiof.    l£  bills  of 

^jthia  kind  were  encouragedi  it  Would  be  eafy  t9  bring  all  £biti 

iaf  property  to  be  tried  in  a  Court  of  Eqtiity* 

tTpon  thefe  reafotis,  Lord  JCmt^  allowed  the  demmrcr  ;  and 
upon  an  appeal  to  the  Houfe  of  Lords,  after  hearing  co&nM 
/  «upon  it,  it  was  ordered  and  adjudged,  that  the  Cime  Ifaoold 

h^  difmificd ;  and  the  order  complained  of,  affirmed* 

Therti  may,  tt  is  true,  be  cafes,  where  an  application  li 
a  Court  of  Equity  on  the  part  of  the  infured,  is  (Iri^iy  prop- 
er, and  will  be  entertained*     For  ixlftance,  if  the  truitee  xa  t 
jpolicy  of  inAirance  do  aAually  refufe  his  name  to  the  c^id 
que  trtffi  ill  an  a&ion  at  law,  there  may  be  fome  pretence  foe 
%  Atk.  /47*      going  into  a  Court  of  Equity,  as  Lord  Hardwche  has  once 
a  Atk.  3J9.      obfervcd.     Or,  if  from  a  concurrence  of  circumftiuiccs,.  the 
perfons,  whofe  teftimony  is  requifite  to  the  decifioa  of  fome 
difputed  fa£ls,  refide  abroad,  the  Court  of  Chancery  wiU 
grant  a  commiffion  to  examine  thofe  witneilcs.      Bnt  it  is 
not  upon  a  mere  general  truft,  or  the  loofe  fuggeftions  of 
any  of  thefe  fadls,  that  this  extraordinary  interpofition  will 
•    take  place. 

There  are  alfo  cafes  in  which  the  infurers  may  go  into 
Chitty  ▼.  ScU  equity  to  obtain  injundions  to  day  the  proceedings '^inft 

tn^'tM^'  ^^^  *^  **^ '  ^  *^  ^^  **^  ^^^  mentioned,  where  the  cri- 
Z59»  dence.of  perfons  abroad  is  rcquiilte  for  their  defence  ;  la 

which 
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>9iAdk  fitimitm,  tfaej  Audi  kave  •  cMUhlfQiifi  to  taaaalM  C  R  A  F«  ^ 
wltnefiei  abroadi  and  an  iajixiY6tioii  to  (by  pTOtocAbg^  ik   .  ^^    ^ 
IjTfir  in  the  mean  time*     AAothcr  grbtrnd  for  an  apjpUcBtkkn  •    -* 

to  a  Court  of  Equity,  is  a  fu^icion  of  fraud  on  t&c  part  4f 
the  ktfured,  and  of  which  I  fdi#  the  chapter  oh  fritud  pr5* 
docett  too  niaiiy  inftancea :  m  fuch  6d6B  the  eoort  #tlPooaft-  Viiiat  h« 
^  pd  the  party  charged  to  make  a  fuU  difdofitre  n^dn  oath  of 
aH  die  circamftances  that  are  ivithtn  hu  icnowiedfe;  ind  tO' 
dtliVer  up  ail  papers  and  documents  that  are  at  ail  matenal  to 
the  qteftion.  But  except  in  diefe  inft^tnces,  all  iSuei  ilpaa 
po&cibs  6f  infurande,  lAuit  be  tried  in  die  courta  of  cdmmoii 
laiN^*  Eten  if  the  parties,  bj  a  cbiife  in  the  policy,  kgt^  thif 
ih  cafe  of  a  dSTputcf,  it  fliail  be  referred  to  atbitratfon,  tHat 
wib  not  be  a  fufficiem  bar  to  an  a&ioh  at  la#;  provided  n^ 
reffercAce  Uts  been  in  fiSt  iadc,  mor  tl  d^enfing. 


THuv  in  an  a^cnfi  upon  a  poUcy  of  infutance  it  apj^eared/KUu.Hoiiif- 
tliat  a  daufo  irai  inferted,  diat  fai  a  aitaf  any  Ms  okr  <H%niM  ^^- '  wiu;x»^ 
about  die  pblicy,  it  flioVid  be  referred  tx»  arbitritioh :  and  Ai 
fAaintiff  averred  in  his  di&claratioft,  that  diere  hadlfeerf  no  ref- 
erence. tJpon  die  trial  at  GttM>hH^  die  point  ^ks  iitfer«E;d 
for  die  coftfiddritibn  of  the  courtj  whether  this  adtdn  would 
He  bef^r^  ^  rderence  had  been  made  y  and  it  was  held  by  thd 
whole  C6iltt,  that  if  tbdre  had  b^n  a  reFerence  depending,  or 
.'  nftrAe  atld  itevermfiied,  it  tnight  have  bdeh  a  baf  f  but  the 
^^emetft  <a!f  tlfe  parties  cannot  ouft  tbiji  court  (  arid  aa  nd 
rd^^enCe  has  b^n,  nor  any  tg  depending,  th^  adioa  i:s  wcU 
brought,  and  the  plaintiff'  muft  have  }udgmetft. 

If avimg  ttitfd  ie^ii  iA  what  courts  the  party  Injtt/ed  in  die 
c^fttrad  6f  infUrancif  is  to  ffcek  for  redrds,  let  <is  how  con** 
ftder,  bf  \^hit  fiffth  df  a£tl6fl  that  rMrefs  is  to  1$e  Obtained.  iOce.L9.fta. 
Th^  id  ^  f)arrfiaih^t,  by  which  thi  t^o  Itffurance  Compa- 
nies wcrife  ireded,  ordered,'  that  thfcy  ffioiild  have  a  common 
Zeal,  by  ilSiihg  which,  al!  tdtp($tsite  belies  ratify  and  eon- 
fi^nfii  th^ir  co^tf  ads.  Hehce  a  'policy  of  iilfuranee  made  by 
tKe  RbjHl  EiA'kan^e  Affuifuce  Company,  Or  the  L^jvbn  A£f ' 
Ibf  anci  C5tfipafiy,  is  a  contiu€l  under  feal ;  add  if  the  coiw 
ir\€t  is  brokeii,  the  prb(5eedings  agaitift  thefo  Companies, 
ftiift'  ht  by  aaion  of  debt  Or  C<5v^riaht.  Frt>to  this  cifctttei 
ftance  a  great  inconvenience  arol^  for  tmdtt  the  pleaof  tU( 
irei^ral  iflue  to  an  a£lion  of  debt  or  covenant,  the  true  merits 
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A  F.  ol  the  o«ie  coqU  ftUMi  oooie  In  ^(uftfiicm :  but  to  order  to 
bting  tfaem  forw9rd»  it  became  neoeffarf  to  plead  fpccbdly. 
This  was  attended  with  fuch  a  heavy  expenfe^  fudh 
ddaya^-aad  frequent  applications  to  Courts  <^  Equity  for 
Ikfy  that  the  legiflature  at  lafk  interpofedi  and  ena£bed»  ^.tha# 
**  in  all  aSi^ntcfMtf  to  be  fued  or  commeuced  agaiiift  tidier 
<*  «f  the  (aid  corpoxationSf  upon  »iy  policies  of  infurante  iv^ 
'*'dcr  the  common  feal  of  fiich  oorporations^  for  the  aflVixis^ 
'^  of  any  (hip  or  fliips»  goods  or  merchandizesi  at  fea,  or  going 
*S  to  (e%  it  ftiould  and  might  be  lai^f ul  to  and  for  die  faid  cox^ 
**  potations^  in  foch  afiidn  ot  fuit>  topUad  gfmhJlj  ^&#  ^ey 
**m9edm$iiHg  to  the  plaintiff  or  plaintiffs  in  foch  fui^  or  ao* 
'f  tiim }  and  dat  f>  tf// o^isffir  ^^m«yi0ft^#  which  flioiM 
*i  9T  oanunei^ed  againft  either  of  the  faid  corpoiaridtia  upwi 
**  any  fuch  policy  pf  affuraace  onder  the  common  kaltof  inch 
^'  Gorporation  for  the  affuring  of  any  Ihip  or  flups>  godda  or 
.  ^'  merchandizes^  at  fca  or  going  to  fea^  it  fbouldjandidigbbbe 
^  kwfial  for  the  laid  fefpedire  oofporations^  in  fudtmBAowot 
^  fitity  to  plead  generally^  tiai  they  bed  tmt  Mte  ibi  eammnts 
'*iafiichp<^cycontained|Oranyof  thems  andif theie«|Km 
^^  iiue  ihould  be  joined  it  flionld  and  might  be  la#fal  for  die 

V  jury^  if  they  ftiould  Ice  canfci  upon  the  trial  of  foch  iS«c^ 
**  to  find  a  TeidiA  for  the  plaintiff  or  plaintiffs  .in  fisch  fait  or 

,  '*  a&ion^  and  to  give  fo  much,  or  fuch  part  only  of  the  fiim 
**  demanded,  if  it  be  an  a£Hon  of  debt,  or  fo  miidi  in  iaisa^ 
^f  ges,  if  it  be  an  aAion  of  covenant,  as  it  flioidd  appear  to 

V  them,  upon  the  evidence  gnrei!i  upon  fuch  trials  fudiphin- 
^'  tiff  or  plaintiffs  ought  in  jtiftiee  to  have/*^ 

|6C<o.nt  cA^      hi  a  fubfequent  aft  6f  parlktaeiit  t&e  folioVmg  tixok  ia 
.  laferted^  ^*  that  if  any  a&ion  or  fuit  fliaU  bo  commenced^ 
•    >  '*  faroi^ht,  or  profecuted  againft  the  corporatiein  of  the  RsyJ 

**  EMcbange  affurance  of  honfes  and  goods  from  fire,  >by  aa^ 
^  pexfim  or  perfbns,  bodies  politic  or  corporate,  for  or  omh 
^Qcnlaxg  any  affurance  or  affuraaces  by  c^e  faid  recited 
*'  eharter,  or  hereby  autboriacd  to  be  mad^  or  relating  to 
*i  the  pcnrers  hereby  granted,  or  aanceming  any  other  mat^ 
1<  tar  or  thizig  herein  or  in  thie  faid  diartor  above  fecited 
^  contained,  the  faid  corporation  aad  ilieir  fucceffora  may  in 
**  fuch  aftion  or  fait  plead  the  general  iffuci  and  give  die 
f^  Ipeaial  matter  ia  evkleiieor'* 
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tite  tbahl^  ncitM  in  the  «a  U  diati  whkh  en^^  C  U  A  K. 

tooipviy  to  make  iafuraitcce^for  Itvet  aad  againft  fiffe  $  and 
Iherefelre  it  flvould  feem  (Ibi  finiiiar  aft  having  p^Std  tefytSb* 
ing  th^Iivtdi^iy  AllTuraiiee  Companf } that  in  infttraacet  on  lives, 
^d  infittanoes  againft  fife,  thef  majr  both  plead  the  general 
iSht,  as  they  lAight  by  virtqe  of  the  ftatttte  it  Geo.  L  in'^ 
tcaiies  of  marine  infitrtncet^    Thua  it  ftands.  with  reifieft  to 

IbeoorpdMtiond^ 

•     . 

Whereterthe  conttadof  in^ufttnce  is  totei^  tnto'wkh  a 
firivate  undeTwriter,  it  is  done  by  the  inftner  merely  fiibfcri<> 
hing  his  nftme  to  the  inftrument,  which  is  no  moie  than  what 
at  called  by  the  ia^R^yers  a  fin^ple  contraA  $  the  remedyfor  a  3  BUckHCoo. 
ipeadi  of  which  isbyanadtbn  odtj^aH^,  or  an  a^lioo  up« '^^ 
on  the  cafe  founded  tipoa  the  pHmjfi  and  undertaidngof  the 
iafOrer.  lliefe  ate,  however,  it  is  to  be  obfenred,  two  kinda 
of  aAioQa  of  qgmnffii  t  the  one,  what  is  denominated  a  gesM 
cral  inMMtus  ^n^ty  \h  which  the  plaintiff  ft^es  goMrally 
that  dbe  defendant,  hting^ikdibted  to  htm  in  fo  much  money 
£nr  goods  ibid,  ftck  orfor  moiiey  lent  to  the  defendant,  or 
fcnr  money  had  and  received  to  the  ufe  of  the  plaintidr,  tnr  cdn^  [  3^$  j 
fidexation  thereof,  wuUrUok  andpt$mfed  to  pay  the  amount  \ 
the  other  is  catled  ^Jpmai  ajumffity  which  mitft  alvrays  be 
founded  on  fome  particular  or  fpecial  agreements  The  fbi^ 
mer  can  never  be  ufed  as  the  means  to  recover  upon  a  poli* 
ey  of  inlbnince*  The  only  tofes,  in  which  it  s^  be  at  all  t  Ssik.  ts.  • 
ufed  with  le^peft  to  this  contraft  arc,  where  money  has  been  ^^«  4xa. 
paidby  miftake  to  the  infured  by  the  infurer,  upon  die  £uppo<) 
fi'tiohof  a  lofs,  when  in  hlX  there  was  none ;  a  rule  which  hold% 
whether  the  money  was  paid  through  the  fraud  or  miftake 
of  the  receiver :  or  where  the  infinred  wiflies  to  recover  back 
the  premium  which  he  has  paid  to  the  infurer*  In  thefe  cafes, 
the  proper  mode  is  to  bring  an  aCtion  of  iftiihitatm  affttrnffit 
for  money  had  and  received  to  the  plaintiff's  ufe :  and  there- 
fore in  alxnoft  all  a£Uons  upon  policies  of  infucance,  it  is^ufu^ 
al  after  the  count  for  the  fpecial  affiin^^  to  add.  one  .or  tvi^o 
general  counts ;  that  if  die  policy  fliouid  be  f eC  afidc«  and  die 
contraA  dedaied  void,  the  infured  may  at  }^  be.eijaUed 
to  recover  the  premittin. 

.   It  being  thtts'cvident^ thatthi pto^te Uim of  a^Uoi^ in tr- 
derjU)  recover  upon  a  policy  of  lAAiraiice^  is  a  fpecoJ  q^n^Xt 

]S^  K  a  founded 
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e  H^'  p.  Mlndetf  upon  tHe  etjirefir  cootfaA  of  the!  peffEm  ii^  ^9 
hi  it  wiB  fittdw  a&  4n  imflaedkite  conA^eitctf,  ^%c  Ae  fM 
^ng  wKitIt  is  nttiefTaff  for  the  jrfaifittff  to  rftfdrt  iit  h^M^ 
lamicm^  orfiate  of  th^  <fife,  ttilt  bo  die  policy  itfetfytecaiil^ 
Air  i9'  tM*  fcittl4tftlofl  o£  xYtt  ^hdte.  He  fliovM  fllfir  fbMf, 
ilbt'it  urai  figned  bf  th^  defetntoff .  The  neit  fvei'iriAit  «id 
be>  tkitt  in  cdnfideratfoAp  of  Hie  premtum  betng  p«M,  thl  de* 
VIdeasit^€.i.  fendant  had  Undertaken  to  indemnify  agiainf^flieloffiff  ^^ 
^  »*•  fied  urthc  policy^     We  faw  in  the  firft  chaptel*  of  thw  bock, 

dMb  rite*  prMriitnr  w^t  the  eon^fklcfititiott  Q{tofi  '<i1li4'  tiie 
wfaolfe  ^odtna  Mfted  ^  »(a  Aat  by  tkd  euftdhiy'fhe  ffdt^^f 
A^  prcttiSum  tras  ackAo^tcdged*  in  fiie  ^df  of  tht  pbHej^ 

-  Ir  Jir  tbtenecdfary  for  the  jOahitiff  to  allege  clter^(Miri«l 

mmMd^Mi  nfcte  hdeii  on  btod*  no  thti  iMhotikfr<^fil^ 
Ima  iiifaKa,  tfiU  dikt  the  ptahitiff  WM  >nfeeMie4 1^^ 
iP^fbe  bi Alciiior  Nt  upon  the  flup^  fho  'AkCl/Pt^^titicTtiifi^i 
kf  the  itnie  inMnct  be  ardrred.  The  ntat  mittHsktmi^t^ 
witat  in  tM  tfie  frdporty  tnfined  ^^  Ml^  Ml'  by^AlT 
Si«iRrticit  loft  t^apfilberf;  iii  ftatinf^  \rfiMQ  tfej^iiMiiF 
r  ^oo  1  ^"^^^  l'^  ^  wtfhiir  oneof  the  perHs.  inMid ^ginltif  ^ 
^  ^^  fcXmfi  bift  he  mtifi  Mnp  ftatd  it  acMAfin^  td  ^  t^*^ 
Tim  heo^gfat  to  flic^^  that  it  wa^  by  peltl^  of  the  fi^vV 
eaptmei'  by  fir^by  detention,  by  barratrfy  6r  ibiy  of  A^^Aff^ 
jmib  nentiMed  in  the  Jioltcyi 

XJB||e^.  Caib*     ^liefie  the  lob  had  been  by  harrMrf^  the  (»f^eft  M$  AKt 
^^^a*^*  affigned,  the  pfoceedfaigf  bring  at  that  time  Wiva«f,^^ 

ateikiliju'  HUH  ^iffiigMktn  mi0ri  fitivis d^ejg^  Hflihfterfafiat,df9^ 
taUar  j^^Bma  tm^fnit :  and  it  w^  in&ft^d^  that  tMir  wtj 
M*  tnAhk  Ae  aAeankig  of  th«  word  hufmifj,  bift  the  MeacK 
flio«ldF  hate  boM  ei^ft,  thar  die  Mp  ^ra»  loH  by  the  ft^ 
aM^eoTthe  liiafter. 

•  The  cotn  wete  uftanfmadly  of  opi«iK5h',  thA  fhet'c  ♦^'^  * 
oti^tid*  to  aver  the  fad  ill  thfc  vefy  ward's  of  thepel'^ '  ^ 
a  the  faa  sftleged  catee  ij^ithitt  the  Meaning  of  tfie  ^MH 
'm  the  pcrffcy,  Jt  tnri  faftdenfr.  BanMy  hn^)bH9  fwfu*  ** 
%t  that  eMiihitt  lAifi(d,  ni^  pfd]^  fie  AiiTiibe  W^ 
^  negledj  namely,  a  breach  of  doty. - 

It  b  tree  that  Ae  praftiw  :*  p^efitofr  ^l  ^^^^^^ 
klia«« iron  pfea0deift#  wHW  f' W^ 


W 

P»d^.9l^ukr^  is  ^  dti^  fuch  a  lofs  to  hai^  b^pcaM  ^  bf 
4ili€  barratry  of  tbc  mafter  or  sxarineis." 


If  the  idaixMiff  in  hi$  de^nttca^egc,  thtt « t*tal  loCi  ImS'  • 
t^ppeoadi  aad  Jay  the  damages  as  for  a  total  iofsi  it  fluH  bf» 
np  baor  to  ht&recovery>lhoagh  he  can  aaly  prove  a  partial  Ia&  r 
for  in  an  ai^lipQ  for  damages  »p;elyi  a.manaiay  al«^aj»  e^'  .  ,  . 
COKcr  /^^  but  never  mtr^  tkza .die  £ani  lie  lias  laidin  Jiia  d«^» 
laration.  A  cofitravy  dodni|e  was  once  attciapjbcd  to  k^: 
maintained ;  but  vas  unaaunqudy  aver<ul0^  ,' 

The  cafe  In  which  it  was  ib  deteniuned»  csme  hckstt  tkefiE^^er  ▼« 
court  upon  a  qudUon  tpferv3?d  by  ImOwI  ManijUU  at  Jfj/C  ^*Wisf  ♦^'jgj^**^ 
^f.GuUfik'M,  upon  an  a£tian  on  ikM  cafe,  on  a  poli^  of  infinw^  Black.  lUp. 
ance.    The  infurancc  was  made  upon  one  fourth  part  of  4h^  ^^^ 
ibip  Sttcaun^gtmna9  2aidoiit$  cargo,  froi^i  £r#«MRih9yi^to  i>n^; 
iko,  free  from  average  under  a  certain  vatoet  from  the  iee*-    C  4^  il 
The  plaintiff  dSe^i9nft/  t^  a  Mai  /^  of  the  (hip;  |die  dfiobv 
ration  «^pre&iy  ftaled  a  Mai  i^  of  it  i  and4he  dumaps  Vfxnro 
laid  for  a  t^al  lofi^    Bu(  tho  evidence  only  prored  an  ^ven^  -, 
pr  par^kfs  /  it  was  not  attempted  to  prove  a  total  one  i  and  ' 
it  was^jQoly  i^iewa  t}iat  the  (hip  l^id  reoaived  jfivur  damagoii 
which  little  mpre  than  50A  would  have  r^.^Mered.    Tlie  de^ . 
fendant's  counfel  objoAed  at  the  trial,  **  |hat  tliis  evidence 
did  not  fupport  the  piaintiiF's  decli\fetiofi.'^    They  M^  itpf 
rafented  the  prafiice  to  have  been  on  their  fide ;  nanielf  » . 
that  proof  of  a  pastis^  lofs  was  i\Qt  faihcient  to  maintain  ^  .        ...... 

dedar^ition  for  a  total  Jcvfs.     A  verdi<[^  was  taken  fotr  yyl,  aa  - 

for  an  a»Terpge  lo(s  :  4ut  it  was  agreed  on  both  fides  that  f h^  . 

vcnl]&  ihould  be  f abje^  t<»  she  opinion  of , the  oeHTt»  ^Whetji* 

er  it  was  maintainabk  in  pc^nt  of  law.**     If  |he  court  Al^uU 

be  of  opinion  that  it  wac^  the  vcrdick  was  to  ftaud  \  but  xt 

the  co^t  ihould  bs  of  a  contrary  o^nien,  the  fVuntiff'^'as 

t/y  ha>ve  a  j  udgn^t  of  n<H>rQit  agaicyft  him.  ^ 

X^d  MatufiiU.--^^^  Attkfi  (;rial  it  appeii^rad  «6i|ie>  and  (b   . 
the;  jury  tho^gh^  that  the  prcfetit  cafe  could  mi  be  confider-   . 
cd^as  a  teiai  lofs.    The  ddendaat's  counfcl  ofaje&ed,  as  thcf 
do  now,  that  the  jury  could  not  take  a  partial  lofs  into  their 
cqofidors^ion,  upon  an  fxpceft  dodnraition  for  a  total  lofs;  i 

and  1  ^derftoodfrmi:  Aem>  thatth^^pr^ioe  fuppoisted  thsoir  . 
QhjfftjjQC.    Mr.  Norton^  who  was  counfcl  for  the  plaintiflF  .nt 

the 
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C  H  A  P^    the  trial,  then  argued  to  the  contraiy  upon  principles !  and 

1_j^^-J  ^^  ^^^^  ^^^^^  ^  ^^^  ^^  iff^a&ir  ▼.  die  U^/  EKchange  Affur^ 
0nce  CompatFj,  But  that  cafe  does  not  prore  much }  for  that 
vas  a  total  lofi.  I  was  fatisfied  upon  die  principles,  prori- 
ded  the  pra^lice  did  not  interfere  with  them,  which  I  vaa 
then  told  it  did«  I  chofe  to  put  it  in  fuch  a  (hape,  that  the 
c^inion  of  the  court  might  be  had  without  delay  or  expcnfe* 
No  hardihip  was  done  to  the  defendant  upon  the  quantum  of 
the  damages  found  ;  for  the  plaintiff  took  a  great  deal  l^ 
than  it  clearly  appeared  on  the  evidence  that  the  lo&  amount* 
ed  tOn  I  cannot  hear  of  any  Aich  determination  as  can  fup^ 
port  the  objeAion  that  has  been  made  by  the  defendant'a  ' 
counfel.  '  Therefore  it  ftands  fingly  upon  principles.  And 
upon  principles  it  is  extremely  clear,  that  the  plaintiff  may* 
'  i^>on  this  declaration,  recover  damages  for  2  partial  lo€f. 
This  is  an  a&ion  upon  the  cafe,  which  is  a  liberal  aftion  ^ 
C  4^  1*^  ^^  ^  plaintiff  may  recover  /e/s  than  the  grounds  of  his  dec-^ 
laratign  fupport,  though  fiot  more.  This  is  agreeable  to  juA 
tice,  and  confiftent  with  his  demand-  Here  are  two  groundti 
of  the  plaintiff's  declaration  i  namely,  the  policy,  and  the 
damage  to  the  fliip«  As  to  its  being  a  total  or  a^partial  lofs* 
that  is  a  queftion  more  applicable  to  the  ^uantufii  of  the  dam- 
ages, than  to  the  ground  of  the  adion.  The  ground  of  the 
adion  is  the  fame,  whether  the  lofs'  be  partial  or  total :  both 
are  perils  within  the  polidy.  ■  As  to  the  defendant's  not  com- 
ing prepafed  to  defend  a  partial  lofs ;  this  indeed  would  be  ar« 
objediion  if  it  were  true.  But  the  defendant  does  in  truth 
come  prepared  to  (how,  that  either  no  damages  had  happen^ 
ed  at  all  t  or,  at  leaft,"  that  damages  have  not  happened  ta 
fuch  a  decree  as  the  plaintiff  has  alleged  in  his  declaration  ; 
or,  that  he'  did  not  fign  the  policy.  As  to  the  effe£^s  of  a 
judgment  by  defauk,  the  defendant  could  not  have  been  hurt 
hy  a  judgment  by  default.  For  the  plaintiff  could  not  have 
recovered,  even  upon  a  writ  of  inquiry,  any  greater  damages 
than  he  could  prove  to  the  jury  fwom  to  aflefs  them, 'that  he 
had  afl:ually  fuffered^  If  the  prefent  objcftion  were  to  pre-. 
vail,  it  would  introduce  the  addition  of  unncceffiiry  counts  in 
declarations,  and  an  enormo)(i8  fwelling  of  the  records  of  the 
court.  It  is  more  convenient  to  lay  the  cafe  (hort,  than 
prolix.  There  is  no  proof  of  any  pradice  contrary  to  the 
principles.  It  was  the  apprehenfion  of  fuch  contrary  prac- 
tice, that  was  the  only  oc^aCon  of  my  having  any  doubt  at 

tho 
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the  trial  I  am  now  fully  fatisfied)  that  the  plaintiff  miy  re**  C  H  A  ^. 
cover  either  the  wiole  or  lefs  than  he  has  laid ;  and  therefore  •  .  ■^^'  •  . 
this  ver4i£^  ought,  in  my  opinion,  to  (land.    In  an  ejcftment  '     ~» 

for  more,  the  plaintiff  may  recover  lefs  i  it  is  every  day's 
praAice." 

Mr.  Jufticc  Denifon  concurred^  and'  thought  It  a  very 
plain  cafe.  It  is  an  adion  for  damages  for  the  lofs  of  the 
(hip.  Now,  in  an  a£lion  for  damages,  the  plaintiff  is  to  re* 
cover  his  damages  according  to  his  proof, /ro  tanto ;  but  he 
\%  not,  in  an  a£tion  fof  damages,  obliged  to  prove  all  that 
lie  has  alleged.  If  it  had.  been  an  a£iion  of  covenant  for 
pulling  down  a  houfe,  would  not  the  plaintiiF  be  entitled  to 
irecover  damages  for  puUtng  down  hajfiht  houfe,  provided 
he  had  proved  that  the  defendant  did  it  ?  This  is  no  vavi- 
ance  of  the  evidence  from  the  declaration ;  the  evidence 
fends,  in  a  certain  degree,  to  the  proof  of  what  is  alleged  ^  - 
in  the  declaration ;  it  is  not  nec^^y  tq  lay  two  counts  in 
fi^ch  a  declaration  ZS(  this, 

Mr.  Juftjcc  Fofter  was  of  the  fame  opinion*  f  402  ] 
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Mr.  Juftice  WUmat."^^^  In  a£iions  for  damages,  the  plain- 
tiff may  recover  all,  or  for  any  part :  the  damages  are  fever- 
able,  and  may  be  given  pro  tanto.  E[ere  damages  ave 
laid  for  a  tatal  lofs,  which  is  only  the  meafure  of  the  dam- 
ages: aod  the  plaintiff  proves  ^pariid\ol%\  which  only  af- 
.  fe£ts  the  meafure  of  the  damages^  but  is  no  variance  from 
^e  allegations  contained  in  the  declaration.  \l  this  ha4 
been  a  judgment  by  default,  yet  th^  plaintiff  could  not,  even 
in  that  cafe,  have  recovered  damages  for  any  more  lofs  than 
he  was  able  to  prove  under  the  writ  of  inquiry  of  damages. 
>Vnd.  as  to  th^  defendant's  not  having  fufiicicnt  notice  that  li^e 
(hpuld  come  prepared  to  defend  againit  a  partial  lofs,  I  think 
be  had  fufficient  notice  to  come  thus  prepared :  for  he  ought 
to  come  prepared  to  prove,  **  that  no  damage  at  all  hap- 
**  pened."  \i  any  at  all  happened,  he  will  be  liable  ;>rd  tantoj 
if  it  be  proved.*' 

The  foj^^A  was  delivered  to,  the  plaintiff. 

An  attenvpt  was  alfo  once  made  ta  nonfuit  a  plaintiff,  be- 
caule  the  declaration  alleged  that  he  had  a  fmaller  intefeft 
than  he  appeared  in  proof  to  have.  But  this  attempt  alfo 
failed.  It 

••I  « 


>^^^   <fi^to»rip»  ftfil^4*  tlM  tbe  fbiotiff  wag  poMU  dC  «iic 

^Jjf^^R^^n^  t]^4  <tf  the  imp  OA  DfUch  tbe  inliimicc  wis xude-    It:^Ns 

skt^tfCvUd-  ]^v^  ^  Aq  pbuHiff  h$A  ponded  ihe  whole  Ai]^  at 

^n^HiLVac.  ^^^  perio^}  and  as  thcie  waa  no  oridence  to  flieir  tkttt'lie 

had  fiace  parted  with  any  ibare  of  it,  tbe  ooimiiel  for  the  dc- 

icndant  iafifted,  that  tke  plaintiff  had^jot  ptofcd  hirJrcb^ 

doOf  wU«h  aUegod  him  to  have  bat  one  tkiid. 

Lord  Mmt^kfd  ovor-nilod  tbe  obfeftion,  faying»  diat  dus 
wafr^rJMpi  ^^or  fttfficiaot  evidence  i  icaraMaf  m^w^aiffiAKr 

We  haiw  fistn  that  policiea  of  infuraMe  are  Itkkm  rifiiA*' 

ad  by  the  party  bimfelf  really  iatciofted,-  but  gcmsto^  hy 

the  infenrention  of  a  broker  employed  by  die  iofured»  whftr 

t  4^3  3    traafafiba  the  ^ufinofe  with  the  undawtkms  as  attorney  4ot 

his  priacipaly  from  whom  ha  lepetyes  his  laftmAloiiSi  and 

Z  VUck.  Com.  from  which»  if  he  deriatet  he  is  anfwerable  to  Ua  emptoyar 

'^  in  an  a£Uon  on  the  cafe  ;  like  any  other  perfim  who  aadar» 

takes  any  office,  employmentt  troft,  or  duty*  and  who  Aa6^ 

by  impliedly  undertakes  to  perform  it  with  integritys  dS^ 

jgence,  and  (kill.      It  is  alfo  common  for  the  broket  to  open 

die  policy  in  his  own  nam^  at  the  fame  time  declaring  for 

whofe  ufe,  benefit,  or  intereft,  the  frme'is  oiade  i  how  far 

«5<lco.3.e.44«  fttch  declaration  is  neccflary  we  hav«  formerly  explained. 

•["iS."  d'foe '  ^  ^  policy  may  be  made  in  the  name  of  die  broker,  b 

mU6 1$  Geo.  J.  alfo  may  the  adion  be  brought  in  his  name,  as  was  done  m 

t a?^  £! 4oi>.  ^^  ^^  ^^  ^^^  ^^^  ^^  ^^^  Escchavgc  Jffurance  Cm^mij^ 
Mj.  and  a  rariety  of  other  cafesi. 

As  this  contraA  depends  fo  much  upon  the  pureft  good 
faith,  and  the  moR  liberal  communication  of  circumftancesy 
relatiyc  to  each  particular  cafe  i  ^hen  gaming  infutakices^ 
without  intcreft,  were  aboliihed  by  the  legiflature,  in  order 
efeduaUy  to  anfwer  the  purpde  ioteadeds  it  became  necef* 
fary  to  order  that  a  difdofure  of  aU  infurances,  efieAed 
on  the  fame  property,  fliould  be  made  even  after  an  aAio9 
brought. 

thus 


(a).  But  If  th«  plaintiff  m  this  cafe  hfti  the  vkob  flup,.  k 
•c^ia  ntvcf  bri^a  H^^Oict  tedofk  lor  cbe  otl^r  0ro  tbir^  \  hcgnA 
«pul4  i)c  s  ipUulo|  of  aftioos. 


!fj^4;yiA^a|^^  %  th^  #(»K)f  Mpqft  ?fny  folicj  of  affwpi   u-JJ:^ 
^  99^  ^  lAwtiff  ¥1  %k  ^4iP«;  or  fui^,  or  ^^i>  attorney  15^  c^^.  ^.  cv 
^<w  %l«»^  ^iw^4»  V**^  ^ft«»  ^F  ^Iffi'  ^  ^  they  37. 1^6. 
f'  Qjfi^^tRtif^uxi^,  &^  4o  ^  ^fi^nmitg  J^y  ;be  did^pxisaxtt  or 
*<  ^  itiotnf^jcu  ^kotf  4eclate  iid^gt  fu^^  or  fuim  be  had  aP 
^*  fufpdf  or  caufed  to  be  afTured  in  the  whole,  and  what  fuma 
f^bf  Jbf4  bfnp^^  at  ir^^fm^t^  $r  bptfoiiuy^  for  the 
^  vAvaoc  in  nnffftioii  in  fuch  fait  or  ^lAion*" 


.  J;^  mfifikiaa  to  ^  vcty  v^fci  fr^nfion,  it  faavlog  appurccl 
|p  ^  jegiflatjurt^  tbaf  £m«  «^s(tk>ii6  pe^ns,  notwidtftioad* 
jnf  th(?yprfr/>  vi^ingn^  of  fb^  iq^uer^  to  fzj  lofles,  to 
^^i^^idi  tbff  w/nres  biblr,  ^  pfj^icfverfxl  in  bringifig  aaions^ 
|gi(  ipbiGl^  the  d^ffndanti  wf:r^  put  to  great  and  beavf 
fbffg^y  ^  ^  ^  xncana  of  paying  tb^  money  into  coi^rt  $ 
^  f^^4^ea^o»aMi(^Mf  *^  That  it  ftycnid  at^  might  be  law- 19  Geo.V  •! 
f*  i^  far  any  ycrfon  or  yerfon«i  body  or  bodies  corporate)  ^^'  ^*  ^' 
^4lVii^W9iV^H>^  <^  adionf  of  debt^  covenant,  or  any    " 
?i9j|^  ^l^nor  a^^ionf,  00  ^y  pc4icy  px  policies  of  inAirr 
f*fi|p^  0  hitigi^  ^ou$t  a»f^  fr'fuw  tfrnrntyi  apd  that    [  404  ] 
^^W9  A^  pl^io^f^  or  pb^ntiA  ftould  refufe  to  accept 
^  1^  i^pa  far  ffiipi  <^  499BI7  ^  broi^ht  into  co^rt  as  afbrc- 
'*.  £u4f  iritb  cpAi  to  be  ta^di  k^  ^U^l  difckAvge  of  fuch  ac- 
^  tipaof  ^^oom  aofl  ibould  afterwards  procecfi  to  trial  ill 
VJj.y^^l^ifBlf.jg^  a^ioaa^;   and  tbe  j^ry  (bpi^ld  not  lafiefj^      *  ' 
''  <ImpI9SK«  V>'fuch  plakHiffoc  plaim^  e^x^cpding  the  fuin  pf 
^  ^W^s  of  «mief  ib  brpi^ght  into  court,  fuch  plaxntiflFor  plain*- 
''^ifi  jfi.pf^y  f)K;h  c^iit  j^deafi}^,  fhall  pay  to  fuch  defoidant 
^  4|r  4e£Qiyl9nl99  in  every  fuch  a^io^  -qr  ad:iop8,  cofts  to  h^ 
^<  ta^d;  %ny  law,-cuftoai,  or  uiagCjU)  the  contrary  notwith* 

Thefe  preliminary  fteps  being  taken,  the  defendant  is  to 
f  1^  in  bb  plea  to  tb^  dumge  or  ^^laratiop  of  the  plaintiff  ^  vide  Aif4^ 
li^h  by  the  ad  ol  pwrli^M^m^  is  prefcribed  to  the  AiTur- 
j»S^  Coxni^nie^  when  they  ave  defendants  \  namely,  that 
-IIkv  -O^e  ncttbing,  if  tb^  a^lipn  be  4ebt :  or  if  it  be  covenant, 
^t  they  have  not  brolui^  the  ^Vfemn^^,  which  they  had  qn- 
4wt>bcg  to  keep.  But  in  the  cs^fe  qf  a  pri)«|te  infi^rer,  ^ 
i(bc  a£liqn  if  merely  an  affum^st ;  fo  the  anfwer  to  it  is,  nm 
f^bntfi^  i  tb»t  is,  the  defendant  has  not  gxaaaikd  ^s  the  . 

plai|iu£ 


•»     -> 


4«4  OF  TRE  rROCEEOnrCS  UPOfl 

plaufidff  has  allied.    tJnder  this  pka,  the  Aefendaiit 
have  a  right  to  tzkt  advantage  of  all  thofe  dirumftaiioei^ 
vhich>  a8  we  hare  feen,  trill  eidiep  render  die  policy  void^ 
or  make  it  of  no,  eSk£k :  fuch  as  fraud,  want  of  ihteveft,  not 
^>eii^  fea-worth]r»  demtiony  non-performance  of  wamntiesy 
md  aU  oth^  ground^!  ifcated  in  former  chaptei»^ 

Iflbe  being  thus  joined  belween  the  parties,  the  next  ob» 
Jed  for  our  confideration  is  die  proof,  \«hich  itwS  be  neceU 
fary  for  the  plainuff  to  produce,  in  order  to  fupport  bis  cafe. 
This  inquiry  wiU  be  rendeiod  very  eafy,  by  refie£Kng^  npois 

'thofe  allegations,  tvhich,  a^  we  have  before  (hewn,  k  Ss  in* 
cumbent  upon  the  plainttflFto  infert  in  his  declaration.  W)b 
have  feen,  that  the  policy  muR  be  fet  out  in  the  dedaratimi  ^ 
and  confequently  the  flrt(  evidence  to  be  given,  is,  tjut  die 
defendant's  hand«writing  is  fubfcribed  to  the  ppUcy.  Thss^ 
in  the  liberality  of  modem  pra£kice,  is  feldom  reqtured  to 

*  be  done  ;  as  the  fubfcription  is  ufually  admitted ;  bat  in 
C  4^5  3  ftrif^nefs,  it  may  be  infifted  on :  and  in  a  work  of  this  na- 
ture, it  is  my  bufinefs  to  point  out  every  thin^  which  eitiier 
party  is  ezpe£led,  or  compellable  to  perform.  When  the 
fignature  is  once  proved,  the  court  and  jury  are  in  poftffion 
Vide  ntt|  c.  a.  of  the  extent  of  the  contrad  (except  as  it  may  be  fturtlm 
extended  by  u/kge^)  the  conditions  to  be  performed  on  odier 
fide ;  and  all  the  other  circumftanoes  relative  to  the  rBk 
fured.  And,  although  in  the  couHe  of  our  inquirieti 
have  feen  frequent  inftances,  where  the  ufage  and  pra6lioe 
cS  a  particular  trade,  control  and  extend  the  written  wonb. 
of  a  policy,  yet  in  no  cafe  fhall  evidence  of  any  agreement 
be  allowed,  which  diredly  tends  to  contradid  the  policy ; 
for  to  fuffer  them  to  be  defeated  by  agreements  by  parokt 
not  appearing,  would  be  gready  to  diminiih  their  credi^ 
^pd  tp  render  them  of  no  value. 

Kaian  v.  Thus  in  an  adion  upon  a  policy  of  infurance  *fjrim  ArA, 

^,^4/'^^°'  *'ii«^rf/(i  Leghorn^  die  defendant  faid,  diat  die  agreement 
before  the  fubfcription  was,  that  the  adventure  (hoold  begin^ 
but  from  the  Downs ;  but  this  agreement  was  not  put  intci 
writing.  Lord  Chief  Juftice  Pemberton  faid,  that  policies. 
were  facred  things ;  and  that  a  merchant  Ihould  no  more 
be  allowed  to  go  from  what  he  had  fubfcribed  in  them,  than 
he  that  fubferibes  a  bill  of  exchange,  payable  at  fttch  a  dai|^ 
(hall  be  allowed  to  go  fix>m  it,  and  fay,  it  was  agreed  to  be 


POLICIES    OP   IHSTTltANCR  40I 

on  %  cdndi^on,  Vhen  it  may  be  that  the  bill  had  been  negoi-  CRAP, 
oiated  :'  for  though  neither  of  them  arc  i^>eciakies,  yet  they  ,  ^^ 
at«  of  great  ctedit,  and  much  for  the  fappor^  conveoiency, 
and  advantage  of  trade.  The  jury,  notwithftanding  dda 
diiieftion,  found  for  the  defendant ;  but  afterwards  there 
was  a  trial  at  bar,  and  a  terdidi  was  given  for  the  ph|inti£f|( 
according  to  the  opinion  of  the  courts 

The  policy  not  only  proves  the  ei^teut  and  nature  of  the 
contrad  I  but  it  alfo  eftablifhes  another  allegation  ia  the 
plaintiff's  declaration,  namdy,  tlua  tie  premium  was  paid  ^Wd^e^iu 
for  it  y^ras  formerly  ihe^^,  that  every  policy  contains  the 
following  claufe :  '^  c9f^e£itig  our/elves  paid  the  eonftderatiom 
^^  due  unia  ue  fir  this  mfiirance  bf  the  ajp^ed^  at  and  after  tb^ 
^' ^^9  af*^^ pfr  cent*^ 

The  plaxntifF  having  averred  in  his  declaration,  ihat  he  ia  C  4^  3 
interefled  to  the  amount  of  the  property  infured,  it  is  abfoy. 
lutely  neceflary  that  this  allegation  (hould  be  proved.  This 
he  mud  do  by  a  produ£tipn  of  all  the  ufual  documents,  fuch' 
a$,  the  hills  of/ale^  bilU  of  parcel^,  and  the  cods  of  the  outfit  % 
the  hills  (if  lading^[a\  figncd  by  the  mafter,  fpecifying  the  goods 
received  on  board,  and  for  whom  he  is  to  carry  them,  cuftom*. 
Kpufe  clearances,  and  every  other  paper  which  may  be  thought 
neceiTary  to  fubftantiatc  his  right  to  the  property.  (*) 

A  man 

* 

(iz)  The  firfl  great  caufe,  in  which  the  law  retath'e  to  bills  cf  hdhig  came 
tnuch  under  difcuffiooj  was  in  a  modem  cafe  of  Caldwell  and  others  ▼.  Salli, 
reported  very  much  at  length,  and  with  great  accuracy  in  the  i  ft  Term  Ren 
pdrtB,  page  405.  That  cafe  was  fully  argued  at  the  bar,  aud  very  much  d»* 
bated  on  the  beqeh.  Anongft  other  thinga  the  conit  held,  that  a  biU  of 
lading  19  an  admowledgment  under  the  hand  of  the  captain,  that  he  haa 
received  fuch  good^,  which  he  undertakes  to  deliver  to  the  perfon  Qamc4 
in  the  bill  of  lading :  that  it  is  aflignabie  in  its  nature  ;  and  by  indorfement 
the  property  is  vefted  in  the  afUgnee.  That  where  fevcral  bills  of  lading  of 
tHe  fame  date,  but  of  difib«nt  imports,  have  been  figned,  no  rdereAce  is  to 
l>rhtdtotiitte,whenthey  were6rftfignedby  thecapuin:  buttheperfen 
who  firft  gets  one  of  them  by  a  legal  title  from  the  owner  or  fliipper,  has  a 
right  to  the  coii%nmcnt.  And  where  fuch  bilk  of  lading,  though  different. 
ti|pn  the  face  of  them,  are  conflru^vely  the  fame,  and  the  captain  has  adled 
honafJcy  a  delivery  according  to  fuoh  legal  title  will  difcharge  him  from  Hiblnert  v.Cafi* 
them  all  But  if  the  intentioti  of  the  parties  appears  to  have  been  to  bind  ter»  i  Term 
tl)p  net  proceeds  only,  in  calc  of  the  arrival  of  the  goo4ii  an  aCiifW|C9y>iUp.745. 

mj^dc  OQ  ac(^\|n(  aC  the  iQ4orfer,  after  fuch  indorfesieac*  ia  good 

(^)  Two  partners  purchafed  a  fliip  under  a  regular  bill  of  (ale,  confonn- 
able  to  the  a6  Geo,  m.  «h-  6a  (l-or^  Uavfhjhurft  a^)     They  afterward* 

^0* 


t 
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^9?  OP  f»^  ffLpc^tm^m  vPQi* 

CHAP-  A  .JHfa  hnm  P V<^^»(f4  «P9d^  bt?»i^d  ft^i*  W  «r4ef  *► 

y^J^^;^  prove  ids  property  in  t|ie  caqjo,  in  fui  ^€6ob^.  t|p^  a  BttttfH 

RufTcTv.  Bo-  of  iafufancc,  prqduq^d  ^  bill  ff  pfir^fls  qf  mS  G^Vff^9ti 
htmcaStranjc,  Pei£r/fy^^  ijrith  hi^  ffceipt  to  it,,  a94.  BHW^  hU 

^'*^'  The  ^fcndant  objected,  that  thj^  was  .<)9  f¥i44PC{: 

Sir  wiHiam  the  ujfiupe^s  i  >ut  t)^  Lprd  Chief  Jnfticc  ajijpj«rf4  i|. 


Smith  v.Laf-        Before  the  fubjeft  of  intcreft  is  en.Urely  clofed, 
1^  ^*  tbe  opportunity  of  mentioning  yvh^l  f  omitted  ia  a  former 

chapter,  that  if  i  merchant  abroad,  who  is  intereftcd  is  gfioi^ 
and  the  freight  of  a  cargo,  mortgage  thie^  to  his  creditor 
here  for  payment  of  n^iojiey  at  a  certain  da7>  aad  bjr  a  Jecter^ 
incloiing  the  bilk  of  lading,  dvced  an  infuraace,  the  oioit* 
gagor  h^8  (liU  an  infuiable  intereft,  although  the  mong^e. 
was  become  abfolute,  before  the  letter  dire£Uag  the  inftibH 
r  4CL7  3  since  viras  received  ;  and  therefore  an  a^ion  vis  hdi  ta  Jia 
agaijift  the  agent  for  not  infurjng  .a^];ccabl^  t^  t]b$  jd^cj^ 
tipus  contained  iQ  fuch  l<ett;er« 

It  is  in  the  Ia(l  place,  incupibent  fn  the  gls^Qtifl^i^  ($pf& 
'  that  a  lofs  has  happened,  and  that,  hj  thf  very  n^es^i^  ftiit^ 
in  the  declaration.  It  is  abfolutfly  npceirar|r,  that  t^  raj^ 
ihpuld  be  ilri£lly  adhered  to  i  for  ptherwife  the  t^fijCQf}^ 
would  cojne  into  court  prepared  to  dp&nd  then)if^l^<^  agauigft 
one  charge,  and  one  fpeties  of  lofs  i  and  they  woukl  dbeet 
be  obliged  to  refift  a  demand  upon  a  quitQi^iffisccQt  fpotmls 
This  appeared  clearly  in  a  modern  cafe. 

K«!cn  Kcinp  It  was  an  aQion  on  g  policy  of  infui^jnQC^  y^i^  i^s^  J|R 
Te7m  ^'sL.  *^  ^  ^^^  hefore  B(Ir.  Jufticc  JS^fkr,  wh^  noj^niicd  ^ 
platrUiffl  Upon  a  jnotion  to  fet  afide  that  nonfuit,  the  fak 
lowing  report  was  made  by  the  learned  judge.  The  infar-. 
ante  \vas  f(^^  ^Mfif  on  board  the  (hip  £;ff^/;2ff/,  at  and  f^m  Ai!^ 
nfwtb  to  Mdrfezl/esy  warr^mte^  a  t>am/^  ihip ',  ajxd  9U  A^^^f^ 
ipy  was  this  merpoiaQdum :   ^  The  £pUowii]g  i9Siun»  h 

^^doobttoi 

f 

took  in  two  other  partneA,  ^rho  piid  tlieir  ref^yedtTHham  ia  die  Am,  bvt 
there  wmsio  truisfer  to  them  under  the  direiFtiQD  of  die  Itituce ;  tad  ft 
was  heU  that  the  ftmf  partnera  had  sot  as  inlbraUe  'tattrtkmke/ni^t 
for  at  the  right  f  frei^t  tafults  fiwm  the  rifhl  of  owtkerfliip^thcfe  tat 
pjutnen  had  not  {hewn  in  themfeives/iMf/y  (as  Uid  xa  the  decbratisB)  •« 
thcr  a  legal  ot  equitable  title  to  thcfhip.  Cm^^rtkn  T«^Mfe^ 
S  Term  R.  709^ 


^^dlifU  tt  te  ^  ia&ritj  t^s^p^ded  fcf  ti^lAfhifig  tTile  6  R  A*  P. 
'•*^lhtj  ifld  tfc^>  VaMea  Sit  ilii  fuitt,  i4rhtch  flrall  Bfc  Aiclared    ^^..^^i^ 

^  H<»  af  MiH^pWy  alrlH  wrthoiit  fWtKef  proof  of  (mcreit 
•'thSBt  iJfil  p5»cf  >  ii^imritcl!  fitt  irdm  aH  dverigCi  and 
« ^Mieut  tte  )S&Mi  of '  falvage."    It  ippeatcd  that  tlii 
^hteTtflk'  ^fc*f€  {Itdprt^tof^  of  ilie  /jr^<?  Udt  not  of  ihtjlfip. 
That  A^  fl1(^  Ortgi«rtll*  faflled  ^h  tBe  targb  on  board  frorftt 
itt^  €6  i^iffUler^  aBd  that  an  infitratio^  had  bent  elRfled 
iat  Bremen  upon  the  cargo  for  that  voyage  \  in  tJrc  cfeuffe  of 
Vhich  ihe  tt^as  taken^  and  brought  into  Fahnoi^h,  by  an  Enff^ 
MfSr  prtVJiMer.    T&gt  i  fttttfettCft  6f  Cdntfftttrtatfon  fiaa  bfeea 
thftfit  {^infMtf/  t^hicll  ^;ls  ^ftert^avas  tettrlcd  tfpbrt  the 
prize  having  been  proved  Ito  be  a  neutral  (hip,  bttt  tfW  eic- 
penfes  of  procuring  that  revcrfal  were  ordered  by  the  Ad- 
firffaAff  €TOrl  <6  he  a  ^*3h^|8»  ^  iA^  r^f^^^r.    TKe  pl^AtMrs 
tfgdtfO  »!c<»rd%ly  ^^  &b  fimr  of  1,63  i/.  ^4/.  Ibr  the  ex- 
fHMet  <if  l-edbkttiHf  t})f^  ihip  ii^  catlgd ;  and  tmHit»itatdy 
ftp0e«fed  df6  j^kiy  ill  queftioh^  to  Be  eil^aed  in  fanuarj 
t'ftif  iRKXMftKi^  to  tlie  Jyorportxif  thi  tttwftoraricfftrtiw    lA  die 
pehruary  following,  the  dtivp  fct  feH^  kbiri  Falmditth  ^th  the 
toriginal  cargo  on  boatd.  In  the  profecution  of  her  voyage 
wMkVfiUiiS  I  but  on  tha  i6(h  of  tlfie  fanie  rnomh,  ^fdnher    X.  4oift  3 
flftfctf  yilf/,  w«  eaptufed  fcy  a  fe/r/fij*  flitp,  and  carried  intd 
foiiri  in  iSjuMi  ^hifrrjfe  (h^  Wa^  again  condemned.    K^  ap^ 
J«ia  ^t$  brought  ftl  tte  foperior  court  6i  MiiMdy  ^'KicH 
in^kdlfing  to  b^  <$f  )oft|  cbj^ltfiuafK^e,  thd  e^rgbi  v^l&ck  wai 
#f  s  (icfiflflafble  naftute^  wa^  ot dei^  to  be  fofd,  and  the  pro- 
ceed^ to  Irt  bright  iiftb  cotirf,  to  virart  tie  event  of  iVt  firit. 
tn  May  X  7 83,  the  vcflcl  was  r eftered  By  fentcnce  of  the  cotitt, 
and  the  fnrpluis  of  the  proceeds,  which  arofe  from  the  fale 
if  the  dtrgo,  ^«^«  paiA  to  tHe  owner*,  deduamg  tlic  cxpenfes 
inctcrttd  in  ^e£n  in  profectiting  the  appeal.     Aftei^  ail  the 
Ait^  p^id,  thertf  oiilj^  reinained  twenty-Ax  rix  dtfffars.  hi 
tbOh  a»  Ae  (M^  'w^  h'behrt^dj  fhfe  fiHed  frotri  Ceu/A  to  Md-- 
mg9,  in  order  fc  tttt,  aM  ha-^fng  thef e  tbade  the  he'ceffary  re- 
pairs, fet  fail  for  Brimm^  and  in  tfet  voyttgt  wki  loft.    The 
infurancc  made  upon  the  car^o  at  Bremen  has  been  paid. 
iFhc  Acclaratien  averred,  ttat  "  nvhitft  thejlnp  nvta  ptotei£ng 
^  in  bitfikd  ^0yagefmn  Fabnotdb  to  Met^ft^hfy  nfii  before  Jht 
^  ma  m^Hift  if  MettfiHkfiJhe  ntfas  a^htreJ-  ij  thf  ^mlardt^ ' 
^  Mltistrehjthe  fmdjhip^  andalji  the  goods  and  merchandizes  on 
^karJier,  were  totally  hfl  iotb$  jplaintiffs.^    At  the  trial  it  * 

wac  ' 


L  4b&  ^t  T»£   PROCE£dtNGS   t^POl^ 

C  ItA  i^.  wa6  dgjeOed  on  die  part  of  the  de{en4*ivt^  ift,  Tha^  At» 
was  iiot  an  infurable  mtereft  i  and  adl;,  Tliat  the  ptaintiA 
Icould  liot  recover  upon  the  policf  in  thig  fotm  of  declaring 
ifbr  they  fttt^d  the  lofe  to  have  happened  ijr  r^^r^ ;  irhcrea% 
though  the  reCel  was  captured^  yet^  having  been  aftenrards 
reft(Nred)  (he  might  have  reached  h^r  deftined  port,  notwitln 
(landing  the  captiire,  ih  #hich  cafe  the  underwriters  would 
hove  been  difcharged  by  the  terms  of  the  me  Aonaidiim.  I 
was  of  that  opinion^  and  upon  the  laft  ground  I  nodfoilid 
the  plaintifi.** 

This  ca£;  was  ver^  ^uliy  argued  both  Upon  tke  nierits,  and 
the  formal  objedion^  after  which  all  the  Judges  (jpoke  upon 
the  qucftion* 

lotd  Mam^Ji.'^^  A  lofs  acchied  Upon  tiic  cai;^  iii  As 
Voyage :  the  underwriter  is  fued  and  the  lofs  is  arerred  ha, 
the  declaraticin  to  be  /y  captured  The  h&  of  the  cafe  is,  tfait 
the  (hip  Was  taken  by  a  Sfani/b  privateer»  but  was  af terwasds 
reftoredf  and  in  a  condition  to  purfue  the  voyage, 
irfterwards  loft  in  another  voyage* 


t  4^9  it  Mr.  juftice  Jf^Iles.*^**  itpotl  tkis  diie,  it  is  cteaiT,  diat  dte 
piaindffii  cannot  recover.  In  the  firft  place  there  was  oer* 
tainly  a  deviation,  for  the  (hip  fet  (ail  for  Mahga  tnftead  ^ 
proceeding  to  MarfeUUs.  Secondlyi  the  plaintiff"  has  decfar» 
cd  for  a  lofs  bf  capture  *  but,  after  the  cslpture,  the  policy 
might  (till  have  been  complied  with  by  the  (hip's  going  to 
Mar/eiUes\  and  therefore  the  lofs  cannot  be  (aid  to  hara 
happened  by  that  circumftance/^ 

Mn  JUftice  AJbhurJi  and  Mr.  ^uftice  BulUr  aifo  ddheted 
their  opinions,  agreeing  with  Lord  Mansfield  <xaA.  Mr«  Juftice 
iViUes  Upon  the  formal  obje^ion  j  and  both  went  much  at 
large  into  the  merits,  upon  which  I  forbear  to  follow  theai 
or  the  Chief  Juftice,  as  what  pafied  upon  that  fubjed  is  oot 
material  to  our  prefent  inquiry. 

But  where  alofs  is  averred  to  be  by  perils  of  the  fei^  ani 
fome  of  the  goods  infured  are  fpoiled,  aiid  others  (aved»  it  is 
allowable  toghre  the  expenfeof  the  (alvagc  in  evidence  190^ 
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focii  ail  aVentient,  becaufe  k  it  a  cosfequence  of  tbeaccidtnt   C  ii  A  Pw 
in  the  deckuratioiu  .    ^^* 


In  "ah  a?iidn  Jn  a  policy  of  infuraifcc^  for  iftfiirmg  goods  fcary  ▼.  King^ 
to  board  the  fliip  A.  the  plainti£Fdeclares  that  the  fliip  fpnixig  ^  J?^ 
ft  leaky  and  funk  in  the  river,  ivhereby  the  good3  were  fpoil«  n,  "^^^ 
<ed.    The  evidence  Vas,  that'ttiahy  of  the  jgoodd  ^ere  fpoiled^ 
t>ttt  fome  v^re  fated  |  and  the  queftion  wa&j  Whether  the 
plaintiff  might  ji^ve  in  evidence  the  expenfe  of  Salvage,  that 
not  being  particularly  laid  as  a  breach  of  the  policy  in  tfad 
ji}ecIara;tion;  ,        ^  *. 

Iiord  Hardmcke  Chief  Juilice.i^-***  I  think  they  niay  give 

it  in  evidence;   for. the  infutance  is  a^aunft  all  aocidentsl 

dThe  accident  laid  in  this  declaration,  is,  that  the  (hip  funk 

hk  the  fiver  \  it  goes  on  and  fays,  that  by  f eafon  thereof  the 

.  goods  were  fpoUed,  that  is  the  only  fpecial  dathage  laid  i 

:  yet  it  b  but  the  common  cafe  of  a  declaration  that  lays  fpe* 

dal  damage,  where  thlB  plaintiff  inay  give  evidence  of  any 

,.  4an^ge  that  is  within  hy  caufe  of  a£Uon  as  laid*     And 

tfipugh  it  was  bbjeded,  Uiat  fu^  a  breach  of  die  policy 

fiioold  be  laid,  as  iht  infurer  may  have  notice  to  defend  it  % 

it  is  fo  in  this  cale,  for  they  have  laid  the  accident,  which     - 

is  fuffieient  notice,  b^aufe  it  muft  neceflarily  follow  that 

jbme  damage  did  happen*'* 


^ 


CHAPTER  THk  TWENTY-FI1L3T. 


Of  Bottomry  and  Rdpondiaulau 


gage  of  a  Qiip,  wKen  iKe  bwndr  d^  i(tcHTiUl>b  n 
to  enable  him  to  Cirrjr  oa  the  voyage,  and  pled|f!aryfi$ 
ft  Biackf.  Coflt  or  i«fli7^  of  the  ihip^  as  a  feciifity  for  the  ftpajmeiit  :  tpd 
^^  ti  UmittHooi,  that  if  tfie  tbip  %&  fi>^,  ^e  lenlcfr'  aUo  fefea 

htj  whote  money ;  kit  2f  Ift  retiirn  tn  fai^,  ^S^  l>e  &^ 
l%ceive  hacJL  hts  prificidal,  aoid  allp  (tH  oremittni  otlnlka^ 
fiiputate<I  i6  ite  paid,  npwcf er  it  may  exc«^df  toe  omad^  fir 
tegal  Vatd  6^  Intereft.    "^en  ikt  Qup  anjt  tacl^  ir£  ^loiKg^ 
hozh'e,  they  are  liable^  as  well  as  t^e  peHoii  o)^  thelBibrrofeii^ 
•   f6r  the  money  lent^    iiii  when  tKib  loan  is  hot  nitfide  cipott 
ft  BlackC  Onh.  tiie  veflel,  but  upon  the  goo^s  amd  merc&amilixes  tM<3& 
^'^  thereof,  whlcli,  frofn  t^eir  nitttrl^  muft  be  totA  6t  «• 

dianged  m  the  courfe  of   the  voyage^  then   the  Domw- 
er  oiity '  is  pirfondtty  bound  to  iniwer  Ae  cohtraQ  %  who 
therefore  m  ttiis  cafe  is  faiii  to'taEe  up  mo'hey  at  rt/p^t^iiiiS. 
tn  this  confiils  the  difference  betwo^  l^&mffvmA  'rgpA' 
dentia ;  that  the  one  is  a  loan  upon  the  ihip»  the  other  opoa 
the  goods  :  in  the  former  the  (hip  and  tackle  are  liable^  as 
well  as  the  perfon  of  the  borrower ;  in  the  btter,  for  the 
moil  partj  recourfe  mufl:  be  had  to  the  per/on  only  of  the 
borrower.     Another  obfervation  is,  that  in  a  lo;^  «ipon  bot- 
ft  Valin  Com.   tomry,  the  lender  runs  no  rifk  though  the  goods  {hoold  be 
''^'  loft}  and  upon  refpondentiai  the  lender  muft  be  paid  his 

principal  and  intereft,  though  the  (hip  perilhi  provided  the 
goods  are  fafe.  But  in  all  other  refpeAs,  the  contrail  oC 
bottomry  and  that  of  refpondentia  are  upon  the  fame  foot- 
ing ;  the  rules  and  decifions  applicable  to  one,  are  applio* 
ble  to  both ;  and,  therefore,  in  the  courfe  of  our  inquiriea» 
they  (hall  be  treated  as  one  and  the  fame  thing,  it  being 
iufficient  to  have  once  marked  the  diftin£iion  between  tlieni. 


« 


Thefe 


OF     BOTTOMRY,    iifc.  ^it 

Thefe  terms  are  alfo  applied  to  another  fpecies  of  contraQ,    C  ll  A  P. 
tVhich  does  not  exactly  fall  within  the  defcription  of  either  5     -^^*    , 
nadie^,  to  a  cooti^aft  for  the  repayment  of  money,  liot  upon  ^  BUckf.  Com, 
the  ihip  and  goods  only,  but  upon  the  mere  Jiazard  of  the  458.  1  Sidcifin, 
▼oyage  itfelf -,  as  if  a  man  lend    1000/.  to  a  merchant  to  be 
employed  in  a  beneficial  trade,  with  a  condition  to  be  repaid 
vrith  extraordinary  intereft,  in  cafe  a  fpecific  voyage  named 
in  the  condition  fhall  be  fafcly  performed:  which  agreement 
is  fometimes  calledy^e/itfi  nauticum  or  ufura  martthna.     But  as  Afolioy,  UK  3. 
this  fpecies  of  bottomry  opened  a  door  to  gaming  and  ufuri-  *^'  *'•  *•  •• 
0U8  contra£tS|  efpecially  in  long  voyages^  the  legiilature^  at 
the  time  it  fuppreffcd  infur^nces  upon  wagering  poUcies»  in- 
troduced a  claufe,  by  which  it  was  enaiCled^  "  That  all  fums  19  Geo.  a.  c, 
**  of  money  lent  on  bottomry,  or  At  refpondentia  upon  any  ^^'  '  ^' 
**.  fliip  or  (liips  belonging  to  his  Majefty*s  fubjcfls  bound  to  or 
^^from  the  Eaft  InJieiy  fliould  be  lent  only  on  the  (hip,  6r  on     , 
'*^  tlie  merchandize  or  cfFefliSy  laden  or  to  be  laden,  on  board 
*'  of  fuch  {hip,  and  (hould  be  fo  expreffed  in  the  condition  of 
'*  the  faiJ'bond  ;  and  the  benefit  of  falvage  fliould  be  allow- 
'^  ed  to  the  lendef ,  hie  agents  or  alBgns,  who  alone  ihould 
have  a  right  to  make  aiTurance  on  the  money  fo  lent  \  and 
in  cafe  it  fhould  appear  that  the  value  of  his  fliare  in  the 
"  Ihip  or  in  the  merchandizes  or  efFecls  laden  on  board  of 
***  fuch  (hip,  did  not  amount  to  the  fUll  fum  or  fums  he  had 
"borrowed  as  aforefaid,  fuch  borrower  flipuld  be  refponfible 
V  to  the  lender  for  fo  much  of  the  money  borrowed,  aj^  he 
"  had  nf  t  laid  out  on  the  fliip  or  merchandizes  laden  their* 
•*  Qn,  with  lawful  intereft  for  the  fame,  in  the  prbportioji 
*•  the  money  not  laid  out  (hould  bear  to  the  whole  money 
"  lent,  notwithHanding  the  fliip  and  merchandizes  fhould  be 
"  totally  loft.**  '"^    • 

This  ftatute  has  cuitirely  put  an  end  to  that  fpc^ea  of  con- 
'traft  which  w^s  laft  mentioned,  namely,  a  loan  Upon  the 
mere  voyage  itfelf,  as  far,  at  leaft,  as  relates  to  India  voy- 
ages", but  as  none  other  ^rc  mentioned,  and  tS  txpreffio  umus 
yi  exctufio  alteriusy  thcfc  loans  may  be  made  in  all  other  cafes^ 
as  at  the  Conlmon  La\^^  except  in  the  following  inftance^ 
which  is  another  (latute  prohiBxtion.  The  ftatute  alluded  to  7  qcou  tr  c.  %u 
declare^,  that  all  coptrafts  made  or  entered  into  bj  any  of  ^  *• 
ioB  Majefty^s  ftibjedls,  or  any  perfons  in  truft  forfheni,'fot  or 
upon  the  loanfifany  moAlel'ty  wayt)*!^^^©^*^,'  ortitf 

li  X.  ihip 
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CHAP,    {hip  or  fliips  in  the  fervice  of  foreigners,  and  bound  or  dc 
^— ^'   I     Cgned  to  trade  in  the  Eq/l  Liditti  or  parts  afortjaid^   &aU  be 
null  and  void. 

This  a£t,  it  fliould  feem,  does  net  itieaa  to  prevent  tlie 
king's  fubjcQs  from  lending  money  on  bottomry  on  fbrei|^ 
fliips  trading  from  their  own  country  to  their  fettleiTicAts  m 
the  Eiift  Indus*  The  purpofe  of  the  (latute  was  onl  j  to  pre* 
vent  the  people  of  this  country  from  trading  to  the  Britijb 
leftlements  in  India  under  foreign  coaimiflionsy  and  to  csr* 
courage  die  lawful  trade  thereto. 

It  lately  becamtf  a  queflion  in  the  Court  of  ComnK}n  FlcaSy 
whether  an  Amerkan  {hip  fincc  the  declaration  of  Americaa 
independency,  was  a  foreign  ftiip,  within  the  ftatttte  of  the  7 
Suntfirr  ▼.        Ceo.  \,  ch.i\,f.%.     It  c^me  before  the  court,  upon  a  motioD 
^U:  ««      ^  difcharge  the  defendant  out  of  cultody  upon  entering  a 
conunon  appearance.    The  defendant  was  held  to  bail  upos 
a  refpondeutia  bond,  which  was  executed  by  the  defendant 
who  was  an  American^  to  fecure  the  payment  of  a  cargo  (hip- 
yed  by  the  plaintiff  on  board  an  American  (hip  in  the  Ea0 
Indies,  homeward  bound  from  CaUutta  to  Rhode^I/Iand  in 
America.     The  fhip  had  failed  from  England,  and  landed  a 
cargo  of  European  goods  in  Bengal,  previons  to  her  taking  ia 
the  cargO|  on  which  tlie  bond  was  given. 

The'  court  were  mach  inclined  to  thmk  the  bond  was  void^ 
the  cafe  being  within  the  mifchief  defigncd  to  be  remedied 
by  the  a£t.  But  as  the  queftion  was  of  confiderable  confc^ 
qucnce,  they  thought  it  not  proper  to  be  difcufled  on  this 
fummary  application  :  but  they  ordered  the  defendant  to  be 
difchargcd  on  the  ground,  that  where  it  appeared  from  the 
affidavit  to  hold  to  bai),  that  there  was  a  {>robQrbility  of  the 
contract  being  void,  on  which  the  a£lion  was  founded,  it 
would  be  wrong,  to  detain  the  defendant  in  prifon :  more  par« 
ticularly  as  the  plaintiff*  would  by  fuch  means  have  an  oppor^ 
tunity  of  tampering  with  the  defendant  in  prifoni  and  of  es- 
caping from  the  penalties  of  the  ^Qt,  by  preventing  the  caie 
from  being  brought  before  the  court. 


>»  J  •  %. 


/V      '•  f 


A  loan  upon  the  voyage,  without  a  fecurity  on  the  fhip 
Qr  gQods»is  entirely  prohibited  bj'the  laws  (AFfansey  for  in 

' -  •    -  ^ 


I 
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llie  liiarttie  ordinances  of  that  courttrv,  there  S  a  general  irep    CHAP. 
\Uatiort  fiiftilar  to  that  made  here  with  refpe£l  to  InJm  (hips :    i^^T^'^y 

Faifons  defenfes  dc  prendre  denicrs  %  la  grofle  fur  le  corps  Ord.of  jL<Ju. 

et  quille  du  navire,  ou  fur  les  marchandifed  de  fon  eharge-  j4titydc8Con- 

nleut,  au  dela  de  icttr  vakut^  aii  peine  deette  cOntramt^  Avant.  art.  j. 
*•  en  ens  deft^attde^  au  paiemertt  deS  fonlmcs  ctiticreS,  non  ob- 
^*  ftant  la  pertc  dU  prrfe  dli  vaffcau;"  And  in  another  place  Loc.  clt.  art  1^4 
it  is  faid,  that  where  a  greater  fum  is  boi^rowcd  than  the 
ftip  or  good*  are  worth,  where  there  is  ho  fraud,  the  cdhtrad 
is  void,  except  as  to  the  amount  of  the  real  value  of  the  fbip 
bir  goods;  If  then  the  Contl^a£l  be  only  binding  as  far  as 
bhere  is  property  to  anfwer  the  loati,  it  follows  that^  by  the 
laws  of  FrdncTf  this  contfaft  cannot  exift  upon  the  hazard 
bf  the  voyag^  liicfely,  unlefs  there  be  a  fccurity  aifo  uport 
the  Ihip  Or  goods. 

• 

The  contrad  of  bdttonlr^  aiia  refpondentia  feems  to  de-  2  Bl^clcft,  CiMfi 
Buce  its  origin  from  the  ciiftora  of  permitting  the  mafter  of  ^-^^^ 
a  fhip,  when  in  a  foreign  country,  to  hypothecate  the  ihip 
in  order  to  raife  motley  t6  refit;     Such  a  permiffion  is  abfo-  flarndr<!  v. 
Vutely  neceflary,  and  is  impliedly  given  him  in  the  very  aS  of  ^otf^'slVaU 
ict>nftituting  httn  hiaftcr,  not  irideed  by  the  Common  Law,  ly  rqjortcd  in 
but  by  the  Marine  Lawj  which  in  this  rcfpc£l  is  reafonable;  ^^*"»  P-  »*• 
fox  if  a  (hip  happen  to  be  at  fcdj  and  fpring  a  leak)  ox  the 
voyage  is  likely  to  be  defeated  for  waiit  of  ncceffiries,  it  is 
better  that  the  mafter  ihoiild  hare  it  in  his  power  to  pledge 
♦he  fhip  and  goods  (/i)  or  either  of  themj  than  that  the  (hip 
Ihould  bfe  loft,  or  the  voyage  defeated;     But  he  Cannot  do  Mbilo^.b.i, 
either  for  any  debt  of  hrs  own  ;  but  merely  in  cafes  of  nece(?  J^**  ^i^^\g^^ 
fity,  and  for  completing  the  voyagei     Although  the  maftir  i  and  ii. ' 
of  the  Veiicl  has  this  pbwer  while  abroad,  becaUfe  it  is  abfo- 
lutely  neceflary  for  purpofes  of  commerce  and  navigation  % 
yet  the  very  fame  aUthc^rity  ttrhicli  gave  that  power  in  thofe 
cafes,  has  denied  it  when  he  happens  to  be  in  the  fame  place 
where  the  owners  re  Ode.     Thtls  the  laws  of  Oteron^  in  the 
Jjlace  abote  cited,  fpcak  of  the  captain  being  in  a  foreign 
country,  arid  firft  wKting  home  to  his  owners  for  moneys 
before  he  takes  money  on  bottomry :   and  the  laws  erf  the  Laws  6f  iht 
Hunfe  To^ns,  which  were  foiindcd  on  thofe  of  Oiemi.  Hanfc  Towns, 

L  L  a  fpcak 

(a)  That  the  malUr  xaay  hjj^Uiccate  the  £Qod«  at  wcU  at  ths  ihlp^  fee^ 

Pulkj  34.  pi.  7. 
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C  II  A  P.    fpeak  the  fame  language  ;  for  they  fay,  **a  maftcr  being  ini 
14  ^i*,    I    ^^Jirange  country^  if  neceffity  drive  him  to  it,   may  take    up 
*'  money  cm  bottomry,  if  he  cannot  get  it  without,  and  the 
Hot>art  J  I.       "  owners  fliaU  bear  the  charge."     In  addition  to  this,  all  the 
^^  ^^'  cafes,  which  have  been  dciemniTted  at  the  Common  Law  up- 

on the  fcb)e6t,  feem  to  require  that  the  fliip  fliould  be  abroad^ 
as  well  as  in  a  ftate  of  neccffit^s  to  juftify  the   captain   or 
Mollojr*  L  a.     mafter  in  taking  money  on  bottomry.     MoHoy  in    exprcft 
^'  *'*  *  *  '      terms  declares,  that  a  maftcr  has  no  power  to  take  up  mon- 
ey on  bottomry,  in  places  where  his  owners  dwell  ;    other-' 
Molloy,locdit.  wife  he  and  his  eftare  moft  be  liable  thereto.— If,  indeed, 
the  owners  do  not  agree -in  fending  the  (hip  to  f^a,  the  ma- 
joadty  ihail  cany  it,  and  then  money  may  be  taken  up  by  the 
maftcr  on  bottomry  for  their  proportion  who  refufe,  although 
Ord.  of  Lou.     they  reiide  upon  the  fpot,  and  it  (hall  bind  them  ftii-      The 
aVcroffl  art.  ^^^  ^*^  r\x\es  are  the  fame  with  tlie  marine  ordinances  of 
tauA  9.  France  upon  that  point :  for  they  alfo  declare,  (hat  fhofe  'wlta 

lend  money  to  the  mafter,  in  the  place  where  the  owners  re- 
fide,  witfatMit  their  confent,  iltalt  have  no  fccurtty  ot  hypoth- 
.  ecation,,  bvt  on  fnch  part  of  the  fhip  only  as  belongs  to  the 
mafter  himfeif,  eventhoogh  the  money  was  advanced  for  re« 
pairs,'  or  for  purchafmg  provt(ions.     Birt  that  the   Oiares  of 
thofe  owners,  who  refafe  to  fend  out  the  (hip,  fhall  be  affed-» 
a  Valin,  Com.  ed  by  the  leatf  of  money  to  the  mailer  for  neccffattes.     The 
judtce  and  propriety  of  fuch  a  regulation,  arc  evident  from 
*  coniidertog  diat  fuch  a  contra£l  was  only  intended  for  tho 

benefit  of  ail  parties  in  ihofe  placiss  where  the  owners  had 
neither  a  rt^fidencc,  nor  any  correfpondents. 

Pothicr».Tr.  du  The  contrad  of  which  we  treat  is  of  a  dificrent  natare 
Av^L  no?  d^""  from  almoft  all  others  r  but  that,  which  it  moft  nearly  refcm- 
bks^  b  the  contrad  of  infurance  :  for  the  lender  on  bottom- 
ry or  at  refyondenna,  runs  almoft  all  the  fame  ri(ks,  with  re- 
fpe£t  to  property  on  which  the  loan  h  made,  that  the  infurer 
does  with  refpe£l  to  riie  cie£is  infuredr  Utere  are,  how- 
ever, feme  coniideraUc  diftinfiions  $  for  inftance,  the  lender 
fuppHos  the  borrower  with  money  tb  purchafe  thofe  ctSeQ:$ 
upon  which  he  is  to  run  the  rift :  not  fo  with  the  infurer. 
There  are  idfovoiious  other  diikin^fons. 

But 
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But  however  fimilar  they  may  be  in  ofhtt  refjpcAa^  they    (^  ^  j^  p 
differ  very  miicb  in  point  o£  aintiquity^     Wc  have  fonnerlf       XXI. 
endeavoured  to  flievir,  that  the  comra£i  of  infumnce  was  ccr-    ^^^r^^ 
tainly  unkuown  to  the  traders  of  tht  ancient  world :  but  k  j„^^    *"*" 
is  equally  clear  that  with  the  contra^  of  bottomry  and  ref** 
pondenti^i)  or  what  was  equivalent  to  it,  they  were  fedk&lj 
acquainted.    In  thofe  fragments  of  the  famous  fea  laws  of 
the  Rhodians,  which  have  been  preferved  and  tranfinkted  to 
our  tiuieS}  I  think  tliere  are  very  evident  traces  of  this  fpecies 
of  contraft.     In  one  fedion  it  is  faid,  **  that  when  maftcrs  ^^  ^hxA. 
"  of  fliips,  who  are  proprietors  of  one  third  of  the  lading, 
**  take  up  mpney  for  the  voyage,  wliether  for  the  outward  or 
**  homeward  boundi  or  both ;  all  traniadiions  {ball  pafs  ae-^ 
'<  cording  to  the  writings  drawn  up  between  the  maimer  and 
''  lender,  and  the  latter  {hall  p^t  a  man  on  board  the  (hip  to 
'<  take  care  of  his  loan/^     But  in  another  pl^cc,  thefe  laws 
fpeak  more  explicitly,  and  with  a  direA  reference  to  the  dif* 
tin£tij^  between  naval  intereft,  and  that  which  is  given  £or 
^  land  rifle.      "  If  matters  or  merchants  borrow  money  fo«  l^g-Rhod. 
•*  their  voyages,  the  goods,  freight,  (hips,  and  money,  being- '  *•  *^  * 
'<  fre^j  they  iball  not  make  ufie  qf  furety-fiiip,  uidefs  there  be 
^'  fome  apparent  danger  either  of  the  fea  or  of  pirates.    And 
"  for  the  money  (b  lent,  the  borrowers  (hall  pay  naval  inierefi.^ 
From  thefe  (wo  quotatipns,  little  doubt  can  be  enteruined^ 
^ut  that  the  Rbcdiaus  ufed  to  borrow  and  lend,  upon  tlie 
hazard  of  the  voyage,  for  an  increafed  premium.     It  was  for** 
mcrly  feen,  that  the  J^oJian  laws  in  general  were  adopted 
by  the  Romans  ^  and  confequently  that  branch  of  them  which 
^elates  to  bottomry  amongft  the  reft ;  for  you  can  hardly  open 
4  book  upon  tlie  Rospan  law,  but  you  meet  with  chapters,  Je  Digeft.  lih.  »s. 
nauilco  foanore^  de  nauticis  ufuriry  which  plainly  ihcw  that  this  *  ^ 
^ontra£l  was  well  known  to  the  jurifts  of  that  diftinguiflicd 
nation.      It  was  alfo  called  by  them  pecuma  traftShia  :  be- 
caufe  it  was  given  to  the  borrower  to  be  employed  by  him 
in  commerce  upon  and  beyond  the  fea.     It  appears  from  sValm,Coin.i. 
Valin^  that  fome  writers  of  tl)e  French  nation  had  fuppofed 
that  tliis  contrail  was  wholly  unknown  to  the  ancients^  and 
that  it  was  peculiar  to  France  alone.     Vaim  very  dearly  cx- 
pofes  the  abfurdity  of  fuch  an  idea  ;  and  it  feems  to  be  fuf* 
iiciently  anfwered,  if  deferving  of  an  anfwer,  by  what  has 
been  already  faid.     In  addition  to  this  we  may  add,  that  fo 

far 
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g  H  A  P.    far  from  being  peculiar  to  France^  it  has  obtained  a  pi 
i^_~2_;  »     }n  the  codes  of  all  the  piaritime  ftatps,  whofe  laws  have  been 
promulgated,  or  have  been  at  all  famoys  in   the    modern 
y^orld.    In  this  chapter  we  have  already  had  occafioii  to  ci^ 
two  paffiipcs  from  the  judgments,  or  law^  of   Oieron  upori 
Art  I  and  ai,  the  fubje&,  as  well  as  the  6oth  article  of  the  laws  of  dw 
Law*  of  W4b.  Hanjt  towns  J  and  by  a  reference  to  the  45th  a^fclc  of  the 
I  i*'^'  *•>•  laws  of  IVi/buy^  it  ^ill  be  found,  the  nature  of  bottomry,  2$ 

well  as  its  namei  was  perfedlly  known  to  the  makers  of  tlu^e 
ordinances. 

Lc  Gui<i  c.  18.  Ii^  the  Quidcn^  indeed,  it  is  fuppofed  that  the  contrafl  of 
^^  *•  bottomry  now  in  ufe,  is  not  at  all  the  fame  as  that  which 

was  known  to  the  ancients.     This  authority  is  rcfpeflablc'; 

but  fa£ls  niuft  fpeak  for  themfelves ;  in  addition  to  iirhich] 
2  Emcrigoii,  the  celebrated  Emeri^on  has  pbferved,  that  the  aiTcrtion  of 
•       -  |he  author  of  the  Guidon  is  only  true  with  refpefl  to  the 

form  which  the  modern  regulations  have  given  to  this  con- 

tra£l>  the  true  origin  of  which  is  loil  in  its  antiquity. 

In  our  definition  of  bottomry  it  was  faid,  that  if  the  (hip 
arrive  iafe,  the  lender  ihall  be  paid  his  principal,   and  the 
ftipulated  intcrcft  due  upon  it,  however  much  it  exceed  the 
Moflpy,  lib.  %.  legal  rate.    The  true  principle,  upon  which  this  15  allowed, 
c.  II.  f.  8. 13.    j^  ^^^  merely  the  great  profit  and  convenience  of  trade,  as 
aVczcy,;48.    has  frequently  been  urged:  but  the  riik  which  the  lender 
tuns  of  lofmg  both  principal  and  intereft  j  for  he  runs  the 
^  V«cy,  154.   Contingency  of  winds,  feas,  and  enemies.     It  is  therefore  of 
the  efilnce  of  a  contracl  of  bottomry,  that  the  lender  mn^ 
the  rifle  pf  the  voyage ;  and  that  both  principal  and  intereft 
be  at  hazard  )    for.  if  the  riik  go  only  to  the    iniercft   or 
premium,  and  not  to  tlie  principal  alio,  though  a  real  and 
fiibflantial  ri(k  be  inferted,  it  15  a  contraft  againll  the  ttatute 
1 1  Anne,  flat  a.  of  ufury,  and  iherefore  void.      This  has  been  frequently  fo 
^-  *^*  determined  in  our  courts  of  law  \  and  it  Js  cpufpnant  tO| 

Pothicr,  Nor.'    the  id(?as  of  foreign  writers. 

Sh.irplfy,  y.         An  adiion  of  debt  was  brought  upon  an  obligation.     The 

jiurrcll  defendant  pleaded  the  ilatute  of  ufury,  and  (liewed,  that  a 

fliip  went  tp  fi(h  in  NenifoutiditirJ^  (which  voyage  might  be 

performed  in  eight  months)  and  that  the  plaintiff  delivered 

\oL  to  the  dctcndant,  to  pay  60/.  upon  ilie  reiuru  of  the 

«  ^  * 
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<bip  ofF  Dartmouth  .»  and  tf  the  faid  fliip,  by  occafion  of  leak-   CHAP. 

age  or  temped,  Ihould  not  return  from  Netufiundiattd  to 

Dartmouth f  then  the  defendant  jQiouid  pay  the  50/*  only; 

and  if  |Jic  fliip  never  returned,  he  fhould  pay  nothing.   And 

Jit  was  held  by  all  the  co^rtf  aot  to  be  ufury  within  the  ftat- 

4i,tc.     For  if  the  ihip  had  ftayed  at  Newfmfidiand  two  or 

liiree  years,  he  ihould  hav^  paid  at  the  return  of  the  (hip 

J>ut  60/.  and  if  the  fliip  never  returned,  then  nothing ;  fo 

^at  the  phintifF  ran  hazard  of  having  lefs  than  the  intereil 

'which  the  law  allows  \  an4  pofHbly,  neither  principal  nor 

intereft. 

This  cafe  was,  upon  another  occafion,  mentioned  in  an-  Roberts  t. 
gunient  by  one  of  the  judges  on  the  bench ;    the  principle,  jjj^^^^*^^ 
on  which  it  was  decided^  was  recognized,  and  the  cafe  itfelf 
j^Jlowed  to  be  Jaw,  .         ^ 

So  aJfo  in  another  cafe  of  debt  upon  an  obligation,  con-  &  T'J^^^ 
4itioned  to  pay  fo  much  money,  if  fuch  a  ihip  returned  with-  ^it, 
in  fix  months  from  Oftend  in  Flanders  to  London^  which  was 
inore  by  the  third  part  than  the  legal  intereft  of  money ; 
md  if  ihe  do  not  return,  then  the  obligation  to  be  void :  the 
defendant  pleaded,  that  there  was  a  corrupt  agreement  be« 
twixt  himfelf  and  the  plaintiff,  and  that  at  ^e  time  of  match- 
ing the  pbligatioQ,  it  was  agreed  betwixt  them,  that  he  (hould 
.  have  no  more  for  intereft  than  the  law  permits,  in  cafe  the 
^ip  (hould  ever  return  \  and  avers  that  the  obligation  was 
entered  into  by  covin,  to  evade  the  ftatute  of  ufury,  and  the 
aenaity  thereof :  upon  this  averment  the  plaintiff  took  iiTue, 
and  the  defendant  demurred* 

Ixjrd  Chief  Baron  //a/p.-— '^  Clearly  tliis  bond  is  not  with- 
in the  (latuce,  for  this  .is  the  common  way  of  infurance  \  and 
if  this  were  void  by  the  llatute  of  ufury,  trade  would  be  de- 
ilroycd.  It  is  not  like  to  the  cafe,  where  the  condition  of  the 
bond  is  to  give  fo  much  money^  if  fuch  or  fuch  a  perfon  be 
then  alive :  for  there  is  a  certainty  of  that  at  the  time.  But 
it  is  uncertain  and  a  cafua^ty  whether  fuch  a  (hip  (hall  ever 
return  or  not," 

In  another  cafe  of  debt  upon  an  obligation  for  300/.  the  Sooracv.GIccn. 
condition  was,  that  if  fuch  a  fliip  went  to  &urat  in  the  Eaft  *^*Va  *^^^' 
Indies^  and  returned  fafe ;  or  if  the  owner,  or  the  goods  la- 
den on  board  the  (hip  returned  fafe,  thexi  the  defendant  was 

to 
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CHAP,    to  pay  the  principal  to  the  plaintiff^^smd  40L  for  cack  f  do/.  \ 
^^n.    ^    but  that  if  the  (hip  (hould  perifh  by  unavoidable  cafualtics  of 
'  fea,  fire,  or  enemieS)  to  be  proved  by  fufficicnt  teftimon  j» 

jhen  the  plaintiff  fhould  have  nothing.      The  doubt  uras^ 
whether  this  was  an  ufurious  contract :  and  it  was  faid  to  be 
fo,  becaufe  the  payment  depended  upon  fo  many  things,  oikj 
of  which  in  all  probability  would  happen.     But  the  whole 
co^rt  held  it  not  to  be  within  t|ie  (latute,. 

Lord  Chief  Judice  Brldgman  took  a  diftindion  ^tween  4 
bargain  of  {his  kind,  and  a  loan  \  for  where  there  is  a  bargain^ 
as  here,  and  the  principal  is  hazarded,  that  cannot  be  wkhiA 
the  (latute  of  ufury  ;  but  it  is  otherwife  of  a  loan,  where  the 
principal  is  not  in  danger.  Here  there  are  apparent  rifks  of 
the  fea,  fire  and  enemies,  and  the  length  of  the  voyage  ;  al) 
of  which  endanger  the  lofs  of  the  principal.  Thefe  bottozn* 
ry  contrails  are  for  the  advancement  of  trade,  and  thercfbrs 
judgment  mud  be  for  the  plaintiff*. 

Tliefe  cafes  are  j\1!  unifoim  in  the  principle  which  they  ga 
to  cftablifh,  that,  on  account  of  the  rifle,  the  intcrcft  (hall  be 
larger  than  the  common  rate :  but  notwithftanding  this,  a 
cafe  is  to  te  found  in  the  Equity  Reports,  w*hich  direQiy 
tends  to  dcftroy  tlie  rule  of  decifion  in  all  thefc  cafes. 

PAfidy  ▼.  Tur-  A  part  owner  of  a  (hip  borrowed  nioney  of  the  plaintiff 
cSrW!i^"-\  upon  a  bottomry  bond,  payable  on  the  return  of  the  fliip  fron; 
the  voyage  (he  was  then  going  in  the  fervice  of  the  Eqft  Iih^ 
dla  Company i  who  broke  up  the  {hip  in  the  Eajl  IndUs ;  and 
the  owners  brought  their  aflion  againft  the  Company,  and 
recovered  damages,  which  did  not,  however,  amount  to  a  full 
fatisfadion.  The  pUiuiff  brought  his  bill  to  have  his  pro- 
portionable fatisfaflion  out  of  the  money  recovered  5  but  his 
bill  was  difmilTed,  and  he  was  left  to  recover  as  well  as  he 
could  at  law  ;  for  a  Court  of  Equity  will  never  a(BA  a  bot- 
tomry bond,  which  carries  unreafonabU  itUer^* 

This  cafe  conveys  a  very  unmerited  cenfurc  upon  bottom? 
ry  bonds,  not  at  all  warranted  by  the  long  chain  of  uniform 
decifions  in  their  favour.  Indeed,  from  the  very  nature  of 
the  contract,  they  arc  to  carry  the  naval  interet^,  which  is 
always  greater  than  land  intere(t,  in  proportion  as  the  riiks 

ruA 


ANP     RESPONDENTIA. 


4«f 


iBtrod  dt  Af- 
fecur.  Not.  4^ 


jruniy  the  lender  on  bottomry  arc  much  greater  thzn  thofo   C  HA  P. 

which  a  lender  upon  common  bonds  incurs. (^)  ^_,_     '_^ 

To  be  fure  if  a  contraft  v/crc  made,  by  colour  of  bottomry,  4  Com.  Pig. 
in  order  to  evade  the  ftatute,it  would  be  ufurious  and  void,  and  ^  vc»cy,  146. 
highly  dcfervmg  of  all  the  cenfure  and  di^ouragement  which 
the  courts,  either  of  law  or  equity,  could  poffibly  throw  upon  it. 

In  England  then  it  19  clear,  from  thefe  cafes,  that  there  is 
nothing  unlawful  in  the  contrafl:  of  bottomry :  but  fomc 
writers  In  foreign  coiintrics  have  endeavoured  to  hold  it  up 
to  the  world,  as  an  illicit  and  an  ufurious  bargain,  ^traccha^ 
who  has  written  upon  infuranccs,  has  introduced  a  long 
diiferution  to  prove  the  truth  of  this  pofition  ;  and  feveral 
other  writers  have  either  preceded  or  followed^iim  in  fup^ 
port  of  the  fame  do£lrinesr  If,  indeed,  the  money  fo  lent 
were  giyen  merely  by  way  of  a  loan,  and  fuch  excciive  in- 
tcreft  were  demanded  for  the  ufe  of  the  money  only  ;  there 
might  be  force  in  the  obje£lion.  But  when  it  is  cbnfidef%4 
a$  the  price  of  the  great  riiks  incurred,  it  has  not  the  leaft 
fcmblance  of  ufi)ry  \  it  is  a  fair  and  confcientious  contra£k 
highly  beneficial  to  the  commerce  and  general  interefts 
of  fociety.  ' 

Thfefe  authors  have  met  with  very  able  oppofers  in  Poihier 
^nd  Emerigon,  who  have  clearly  Ihewn  the  fallacy  of  their 
do£trine ;  and  (hey  have  proved  to  demondration,  that  even 
the  fathers  of  the  church  have  acknowledged,  that  this  con- 
trart  has  nothing  in  it  offenfive  to  religion  or  good  morals. 
Almod  all  the  writers  of  eminence  agree  with  the  two  laft 
named,  as  to  the  legality  of  loans  on  bottomry  and  at  ref- 
pondeutia :  and  it  is  now  univerfidly  admitted  and  prac« 
tifed  in  all  the  maritime  and  trading  countries  in  Europe. 

But  as  the  hazard  to  be  run  15  the  very  bafis  and  founda- 
tion of  this  contraft  ;  it  follows,  that  if  the  rilk  is  not  run, 
the  lender  cannot  be  entitled  to  the  extraordinary  premium  ; 
for  that  would  be  to  open  a  door  to  means  by  which  the 
(lat^tes  of  ufury  might  be  evaded.  This  was  fo  decided  in 
the  Court  of  Chancery. 

The 

{a)  Mr.  Fonblaaque  in  his  valuable  edition  of  <*  A  Treatife  of  Equity,*"  ha« 
fuppofcd  that  in  the  above  pftHlige  I  meant  to  complain  of  tbe  interference  of 
a  Court  of  Equity  in  cafes  where  txorhitant  naval  intsrefi  was  demanded.  But 
a  little  attention  to  the  paiTage  compUined  of,  and  aUb  to  what  follows,  will 
demonib-ate,  that  I  only  alluded  to  general  cenfnrcs  upon  a  fpecies  of  con- 
trad  ib  highly  beneficial  for  coiiuncrcial  purpofcs.  Sec  FonbL  vol  i.  p  143* 


Pothier  Avan- 
rure  a  ki  grofle. 
Not.  2. 
^Emer.  390, 

Loccenius,  lib, 
s.  c.  6.  Not.  \. 
Rocais  de  Na* 
vibus  et  Naulo, 
not.  50. 2  Black 
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The  cafe  was  upon  a  bottomry  bond,  whereby  the  plainti^ 
was  bound  in  connderation  of  40c/.  as  well  to  perforin  the 
Decider  v.     voyage  within  fix  monthS)  as  at  the  fix  i&pnchs  en4  to  pay  the 
ptpciftcr,         400/.  and  40/.  premium^  ia  c^ife  the  vefiel  arrived  fafci  aa<f 
'^''^  was  not  lofl  in  the  voyage.    It  happened  that  the  plainii^ 

vcvcj  went  {he  voyage,  whereby  the  bond  became  fcHfeited, 
and  he  now  preferred  his  bill  to  be  relieved.  Upon  the  foT«- 
^er  hearing,  as  the  {hip  lay  aH  the  time  in  the  port  of  Lonm 
4ofi,  and  there  was  no  hazard  of  lofing  the  principal,  the  Lord 
Keeper  thought  fit  to  decree,  that  the  defendant  fhould  lofe 
the  premium  of  40/.  and  be  contented  with  his  principal  an4 
^rdmary  tnterejl^  Apd  now,  upox)  a  rchearingi  he  coiifirmeci 
his  former  decree. 

fo:hler  Trait^  With  this  decree,  which  is  equitable  and  juft,  the  French 
a  la  Groffc  A-  ^^rriters  agree.  They  fay,  that  in  fuch  a  cafe,  ^'L'cmprun* 
38.  %  yiiin  10.  **  tcur  fera  bien  oblige  de  rendre  la  fomme  qui  lui  a  etc  prete^ 
**  mats  il  ne  fera  pas  oblige  de  payer  en  outre  ta  fomme  qu'il 
'^  a  prom  is  de  payer  pour  le  profit  maritime  ;  car  le  profit 
^  maritime  etant  le  prix  des  rifques  qtie  le  preteur  devoit 
^  courir  des  effe^s  fur  lefquels  le  pret  a  ete  fait,  il  ne  peat 
*'  lui  etre  du  de  profit  maritime  quan  il  n'a  couru  aucunt 
^*  rifques,  ne  pouvant  pas  y  avoir  un  prqt  dos  rifqu^,  s%  n'j 
**  ^  p^s  ei;  de  jrifques.^ 

^Tide  the  Ap.        Bottomry  bonds  generally  eiprefs  from  what  time  the  riSi 

pes  o.  1.  Q^^ii  ^^Qjnynence,  as  that  the  tfvip  fliall  fai}  from  Lon4oH  to  fuch 

a  port  abroad,  ^q,    In  fuch  cafes»  the  contingency  does  not 

commence  till  the  departure  :  and  therefore  if  the  ihip  receive 

Brawe»  Lex      injury  by  Jlorm,  fire,  &c.  before  the  beginning  of  the  voyage^ 

Merc.  Red.  4th  jj^^.  pcrfon  bprjrowing  alone  runs  the  hazard.  But  if  the  con« 

dition  be,  "  that  if  the  (hip  (hall  not  arrive  at  fuch  a  place  by 

fuch  a  time,  then,  &c,'*  in  thcfe  xnflances,  the  contract  conw 

mcnces  from  the  time  of  f^iiling,  and  a  difFerent  rule«  a$  i» 

the  Ipfs,  will  nece^iaiily  prevail 

9  Magciu,  28.       "Wis  have  fliev/n  at  tlic  bsg'mning  of  this  chapter,  that  th« 
amount  of  the  loim  on  bottomry  or  rcfpondentia,  in  this  coun* 
try,  is  not  retrained  by  any  regulation  whatever  \  although 
it  is  in  many  maritipie  (lates  by  eii:pFefs  ordinances  :  that  the 
r9Gco.a.c.  37,  only  reftridlion   in  the  law  of  Eng/atid  \$,  with  refped  to 
^'  ^'  money  lent  on  (hips  and  goods  going  to  tlie  Eijfi  Indies^  which» 

by  ftatute  muft  npt  exceed  the  value  of  the  property  on 

which 
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]{idiich  the  loan  is  made.     It  remains  then  to  fee  what  thofe    CHAP*. 
rilk$  are,  to  which  *he  lender  undertakes  to  cxpofe  himfclf.   ^    ^^ 
^hcfe  are  for  the  moft  part  mentioned  in  the  condition  of  vide  the  Ap- 
f  he  bond,  and  are  nearly  the  fame,  againft  which  the  under-  pendix.  Na  %, 
iwrriter,  in  a  policy  of  infprance,  undertakes  to  indemnify, 
'**  Limita  hocjingularifery  ut  creditor fitheatpertculutn  navigatiariUi  S-occusdcNaTf 
W  in  cnftbus  fortuitls  tantum/'    Thefe  accidents  are,  tempefts,  *  *^ 
pirates,  fire,  capture,  an^  every  other  misfortune,  except  fuch 
as  ahfc  either  from  the  defers  of  the  thing  itfelf,  on  whic)^ 
^e  loan  i$  made,  or  from  the  mifcondudJ  of  the  borrower ; 
for,  fays  the  Itaiian  lawyer,  laft  quoted,  in  pontinuatiqn  of  1  Valin,  r4 
|he  above  fentence,   •*  Secus  eft  ft  it)foriuni{imy  vel  naitfrapum  *^*^^'»      ^ 
^  ex  cnlpd  debitoris  procejferit^  quia  tunc  creditor  non  tenetur  de 
*^  periculoi  et  datnnoy  in  quod  incurritur  ex  culpd  veheptisy  prout 
f*  tfiftimti  deciditur  in  materia  ajfecuraiiomsy  ut  quantumcutnque 
**  ajfecuratio  fit  generalis  non  contineat  periculum^  out  damnum^ 
f*  quodfa6io  affecurati  ccniingitP ' 

It  feems  to  have  been  a  doubt  late*  in  the  laft  century,  Barton  ▼• 
whether  a  lofs  by  the  attacks  of  pirates  was  a  rifle  which  the  Qonib.°S 
lender  on  bottomry  had  by  his  contra£l  undertaken  to  bear  ; 
for  it  was  argued  in  the  King's  Sench,  in  the  reign  of  yames 
the  Second.  But  the  court  were  pf  opinion,  that  piracy  was 
one  of  the  danger^  of  the  feas }  and  the  defendant  had  judg-- 
ment. 

The  lender  is  anfwcrable  likewife  for  lofles  by  capture  5  or 
to  fpeak  more  accurately,  if  a  lofs  by  capture  happen,  he  can- 
not recover  againfl  the  borrower  j  but  in  bottomry  and  re- 
spondentia bonds,  capture  does  not  mean  a  mere  temporary 
taking,  but  it  mull  be  fuch  a  capture  as  to  occafion  a  total 
)ofs.  And  therefore  if  a  fliip  be  taken  and  detained  for  a 
fliort  time,  and  yet  arrive  at  the  port  of  deftination  within  the 
time  limited,  (if  time  be  mentioned  in  the  condition,)  the 
bond  is  not  forfeited,  and  the  obligee  may  recover- 

This  doftrine  was  laid  down  by  the  whdle  Court  of  Kingfs  Joyce  ▼•  WIU 
Bench,  in  a  cafe  upon  a  bond  of  this  nature  \  the  proceedings  Mich. Term 
pn  which  were  fully  Hated,  when  the  unaniipous  opinion  of  »3  Gea  3. 
the  court  was  delivered  by  Lord  A/^wj^^A/.— "  This  comes  be- 
fore the  court  upon  a  motion,  on  tlie  part  of  the  defendant, 
for  a  new  triaL     It  was  an  a£lion  of  debt  upon  a  bottomry 
^nd  *,  the  conditio^  of  whipE  wa$i  that  upon  the  (hip's  fafe 
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CHAP,    arrival  at  Nnv  Tork,  a  certain  fum  of  money  fhould  be  {Kii4 
^_    ,     to  the  plaintitF;  but  that  in  cafe  the  ihip  (bould  mifcany,  be 
loft,  caft  away,  or  taken  by  the  enemy,  the  plaintiflF  Ibould 
have  nothing.     The  defendant  pleaded  three  pleas  :  ift»  A&s 
^faEium  \   2dly,  That  the  (hip  did  not  arrive  at  New  Tark^ 
^e  port  of  deftination  ;    3dly,  That  the  (hip  was  captured. 
Upon  the  two  firfl;  pleas  iflue  was  joined  :  and  to  the  laft, 
there  wasi  a  replication  of  recapture.     The  fa£|s,  which  ap^ 
pearcd  in  evidence  on  the  trial,  are  tl^efe :  the  Jbip  vums  taken 
hefire  her  arrinjol  at  Ne^o  Tork^  by  two  A^nerican  privateecSy 
vhich  detained  her  fpr  one  month,  and  plundered  her  of  hec 
(tores ;  at  which  time^  wat  retaken  by  an  Englijh  privateer 
and  carried  into  Halifax.    The  Admiralty  Court  adjudged 
her  to  be  a  good  prize  to  the  EngUJh  privateer,  and  decreed 
that  flie  (hoi^ld  he  reftored  to  the  original  owners,  oa  paying 
one  eighth  for  falvage  :  that  (he  proceeded  with  the  remaiiw 
der  of  her  cargo  to  New  Tork,  and  earned  her  freight :  tha^ 
the  value  of  the  ihip  was  not  fufEcient  to  fatisfy  the  bond^ 
Thefe  are  the  fafts.     Now  it  is  clear,  that,  by  the  law  of 
England'i  there  is  neither  average  nor  falvage  upon  a  bottomry  bomL 
It  was  indeed  contended  at  the  bar  on  the  part  of  the  defend- 
ant, that  this  cafe  was  within  the  faving  of  the  bond ;  for  it 
is  provided,  that  in  cafe  of  lofs  by  capture,  8cc.   the  bond 
(hould  be  void :   and  that  here  there  was  a  capture,  and  a 
detention  for  one  month.     But  upon  con fi deration,  we  thinly 
that  a  capture,  within  this  condition,  does  not  mean  a  tempo^ 
rary  capture,  but  it  muft  be  a  total  lofs  :  now  here  it  was  not 
fuch  a  capture  as  to  occafion  a  total  lofs.     The  voyage  was 
not  loft,  for  the  defendant  purfued  it  and  earned  his  freight* 
Freight  depends  upon  the  fafety  of  the  (hip;  and  as  the  freight 
was  earned,   the  (hip  muft  have  arrived  fafe  at  the  port  of 
deftination.     In  whatever  way  we  determine  tliis  cafe,  there 
muft  be  a  hard(hip  j  but  we  are  all  of  opinion,  that  the  ver- 
di£l  is  right,  and  that  the  rule  for  a  new  trial  muft  be  di£> 
charged." 

From  this  ciile  we  not  only  learn  what  (hall be  deemed  a  cap? 
lure,  within  the  meaning  of  that  word  in  a  bottomry  bond, 
bui  W'c  derive  from  it  a  piece  of  very  ellential  information, 
namely,  that  a  lender  on  bottomry,  or  at  refpondentia,  ifc 
neither  entitled  to  the  benefit  of  falvage,  nor  liable  to  con- 
tribute in  cal'c  of  a  general  average.    This  ^^'as  exprcfUy  faid 
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hy  Lord  Mansfield  in  delivering  the  judgment  of  the  court.    C  H.A  P* 
tiis  Lordihip*s  opinion  is  confirmed  by  the  ftatute  of  the  19th    ,    ^^ 
of  Geo.  the  Second,  c.  37.  which  allows  the  benefit  of  fal-  ^^  q^^  ^ 
vage  to  lend<*rs  upon  {hips  or  goods.going  to  the  EaJl^Indus  \  c.  37.  f.  5. 
clearly  (hewing  that  there  was  no  fuch  thing  at  the  Common 
Ijaw,  otherMrife  there  was  no  occafion  to  .make  fuch  a  jirovl^ 
fion.  , 

In  this  refpcft  our  law  differs  from  that  of  Prance^  for  the  Lc  Guiclemi 
ordinances,  arid  indeed  it  fcems  always  to  have  been  the  cafe  ^*  I?\/^^^  ^' 
in  that  country,  cxprefsly  declare,  that  the  lenders  on  bottom*  t  Emcr.*504V 
ry  ihall  be  fubjcS  to  general  or  grofs  average,  in  the  fame 
ihanner  as  infufers  are  upon  policies  of  insurance  j  for  that  as 
theft  contrafls  depend  upon  the  fame  principles,  they  are  ful>-        ' '       ' 
jtCt  to  the  fame  regulations. 

OttT  law  in  this  refpefl:  is  different  alfo  from  that  of  Den^ 
mark.  This  lately  appeared  in  a  caufe  tried  in  the  King's 
Bench  before  Lord  Kenyon  at  Guildhalls 

it  was  aniiction  on  a  policy  of  infurance  Upon  a  re^ondm'-  ^alpole  1^ 
ila  bond  on  (hij)  and  goods,  at  and  from  B.  to  C.     The:  (hip  ^^H'-^^ 
U^as  Danijh^  and  an  average  lofs  was  fuftained  upon  the  goods  1789. 
to  the  amount  of  6/.  1 5/.  per  cent,  and  the  plaintiff,  as  holder 
of  a  reffxmdentia  bond,   had  been  called  upon  to  contribute  ; 
and  now  brought  his  aftion  againft  the  Englijb  underwriters 
for  the  amount  of  that  contribution* 

Lord  Kenyon  Chief  Jufticc.—- **  By  the  law  of  England^  a 
lender  upon  refpmdentia  is  not  liable  to  average  loffes  ;  but  is 
entitled  u>  receive  the  whole  fum  advanced,  provided  (hip 
and  cargo  arrive  at  the  port  of  deftination.     The  plaintiff 
contends,  that  as  by  the  law  of  Denmark^  fudh  lenders  upon 
refpondentia  are  liable  to  average,  and  bound  to  c<}ntribute  ac-*  - 
Cording  to  the  amount  of  their  intereft,  the  infurer  mufl  an^  ' 
fwcr  to  them.     The  Danrjh  Conful  has  prov^  that  he  re^ 
ccived  a  judgment  of  the  Court  of  Copenhagen^  the  decretal 
part  of  which  proves  the  law  of  Denmark  to  be  as  the  plain-* 
tiff  ha^  flated  it.     The  opinions  of  feveral  men  of  6minenc« 
in  that  country  have  been  offered  on  each  fide  :  biitl  rejedi  ^ 
them^  becaufe  the  folejnn  decifioh  of  a  co^rt^oF  competent 
jurifdiflibn  is  of  much  greater  weight  tlvHi  the  opinions^ 
•f  advocates,  however  eminent,  or  even  than  the  extrajudicial 

opinions 
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C  IJ:  A  ?.    opinions  of  the  ffloft  able  judges,     h  fccms  as  if  m  tliis 
i^^?^^    the  andcrwritets  wcVc  bound  by  the  law  of  the  coiintry,  td 
which  the  contraek  relates/'    Verdtft  for  the  plaintiff,  (a) 

It  has  teen  faid,  tfiat  if  tfie  accident  happen  by  the  dcfatul^ 
6f  the  borrower,  or  of  the  captain,  the  lender  is  not  liable,- 
and  has  a  ^ight  ta  derrrarid  t"he  paymcint  of  the  bond.  If^ 
therefore,  the  (hip  be  Ibft  by  a»  wilful  deyiatran  front 
the  track  of  the  voyage,  the  event  ha»  not  happened,  upftyd 
which  the  borrower  was  to  be  drfcharged  fromr  hi^  obKg^^ 
lion^    This  has  been  decided  in  feveral  cafes. 

Ite^ktrtfr.  An  a£^ion  of  debt  Wa5  brotrght  t^poti  an  obli^tion  for 

$Uaa[  MS.      performance  of  covenants  in  an  indenture,  wherein  it  wact 

recited,  that  fuch  a  ihip  was  in  the  fervice  of  the  -Sj?  Irsdra 

Company f  and  that  it  was  to  obey  fuch  orders  as  they  or  their 


(a)  liiis  11  not  the  only  cafe,  in  which  the  inAirers  have  been  held  Uj&f^ 
to  indemnify,  the  infured  having  been  obGged  by  the  law  of  a  forrign  oonn^ 
cry  to  pay  a  larger  fum  than  by  the  laws  of  England  could  faayc  been  dc« 
manded  :  thoi/gh  to  be  firre,  hx  the  cafe  abbut  to  be  qti6ted,  jtKrc  fccms  fo' 
have  been  aA  uffige  proved ;  and  upon  that  the  learned  Judge  much  rcBed. 

t^f^hnuk  v.  f^  ^*^  ^^  a<^i6n  oh  a  policy,  iipon  a  ca^^  of  filh  frOoi  Ntwf9iui£.jJ9J  fi 

Ca^^lct.    Sitt.    any  port  of  Spain,  PottngM,  or  Jialy.    The  fliip  met  with  bad  weather,  and 
at  Goildh.  put  into  AlUttnt  and  Leghorn  to  repair.     The  captain  bein);  owner,  prcfeftt- 

^*  cd  a  petition  to  the  commercial  court  of  Pifa^  to  adjufl  the  general  average/ 
as  he  had  put  in  for  the  general  benefit  of  all  concefned.  *X\sc  court,  ac« 
cording  to  iti  ufaal  courfe  (whieh  appears  to  be  a  very  extraordinary-  one) 
adjufted  the  lofs  by  charging  the  cargo  at  its  foU  value,  but  the  fliiponlv  at 
out  haff^  atfd  the  freight  al  one  third :  and  they  alfo  enlarged  ti  a  part  t£ 
the  general  average,  the  fcamenV  wages  and  provifiou*,  wMlc  in  port.  Thr 
defendant,  as  underwriter,  had  paid  into  court  as  much  as  would  covtr  the 
aiQ^rage ;  if  adjuffed  according  to  tbe  memorandum  in  the  policy,  and  the 
taw  and  ufage  of  EngitunL  l^be  <|ae(&on  was;  whether  the  pfatntitf*  having 
been  ebnipcllcd  to  pay  beyond  that  fum  according  to  the  catculanoa  of  the 
Imtence  of  the  court  of  Pifa^  it  ^as  conclufive  upon  rhe  defendant,  and  thie 
^IftintiflT  waa  entitled  to  recover  his  average  by  the  fame  ffandard.  The  plaib- 
Ciff  oallcd  hrttii  hrokcrs,  who  fald,  that  ih  repeated  inflances  they  had  ad- 
jured areragesr  under  fimilat  fcntences  of  the  cOHrt  of  Pifa  ;  and  the  ml- 
derwrilett,  though  iHth  rdudeance,  had  always  paid  Oiem. 

Mr.  Juftice  BtdJtr,'^^  On  the  general  ]a#,  the  plaintiiT  would  fail ;  ^t  m 
A  matters  ef  trade,  ufage  is  a  facred  thing.  I  do  not  like  thefe  foreign  fctik  J 
tients  of  average,  which  make  underwriteri  liable  for  moK  than  the  ftandard 
tiEtijfiJk  law.  But  if  you  are  fatisfied  it  has  l>een  the  ufage,  upon  the  evidence 
l^esy  it  ought  net  to  ho  ihakto.**    The  pliimiff  had  a  verdS<fk  accordingly. 


AND    RESPONDENTIA*  4«J[ 

fsiAors  fhpuld  give  j  and  that  flic  was  dcfigned  for  a  voyage    C  tt  A  Fl- 

from  London  to  Ba/itatrt^  and  from  thenc€  to  Chirta  or  Formo/a* 

The  plaintiff  lent  500/-  upon  the  hull  of  the  fhip^  aitd  the 

defendant  covenanted  to  pay,  if  the  fliip  went  fr6m  Landort 

to  Bantam^  and  returned  from  thence  direftly  to  Lotidw^ 

550/.    If  from  London  to  Bantam^  and  from  thence  to  Chind 

or  Formofa^  and  returned  to  London  within  24  months,  650 // 

If /die  returned  not  within  24  liionthSi  then  to  pay  5/.  peif 

month  above  ^50/.  till  the  36  months >  s»id  if  (lie  returned. 

tiot  within  36  months,  then  to  pay  710/.  linlefs  it  can  bd 

proved  by  Wildy^  that  the  fliip  returned  not,  but  was  loft  , 

within  36  months4     The  fhip,  in  faft,  went  from  London 

to  Bantam^  and  from  thence  to  Surat^  and  other  part^,  and 

fo  returned  to  Bantam  y   and  in  her  voyage  from  BantafU 

to  London^  was  loft  within  3<}  months :   upon  ixrhich  th^ 

prefent  a£lion  was  brought* 

The  court  inclined  to  be  of  opinion,  tKat  this  (hip  having 
deviated  from  the  voyage  defcribed,  in  going  to  Surat^  the 
{)laintitf  was  not  to  bear  the  lofs,  and  was  confequently  enti' 
tied  to  recover.  They,  however,  took  trme  to  deliberate  j 
and  after  confideration,  gave  judgment  for  the  plamtiiR 

In  another  cafe  of  debt  upon  a  bottomry  tyond,  thtf  defend-  Wllliairfs  tc 
ant  pleaded,  that  the  {hip  went  from  London  to  Barhadoes^fme  ^\^^^^^j^ 
deviatione^  and  afterwards  (he  returned  from  Barbadoe's  to-^  ji6.  Skin.  345. 
Wards  London^  and  in  her  return  was  loft  in  voyagio  ptitdt^lo  ; 
Ihe  plaintiff  replied,  that  the  (hip  in  her  return  went  from 
Bathadoes  to  Jamaica  i  and  that  after  a  ftay  there,  (he  re- 
tamed  from  Jamaita  towards  London,  and  was  loft,  and  fo 
(hews  a  deviation.  The  defendant  rejoined,  that  flie  was 
preffed  into  the  king's  fervice,  and  fo  was  compelled  to  go 
to  Jamaica^  which  is  the  deviation  pleaded  by  the  plaintiff  *, 
without  this  that  Ihe  deviated  after  ftie  was  preffed*  The 
plaintiff  demurred,  and  judgment  was  given  for  the  plaintiff* 
The  plea  of  the  defendant  is  not  good  \  for  he  pleads  that 
the  (hip  went  from  London  to  Barbadoes  without  deviation, 
iLXi^  that  in  the  return  fbc  was  loft  m  the  voyage  aforefaid : 
but  It  does  not  (hew  without  deviation*  Now  the  condition 
k  fo'  in  exprcfs< words,  .and  he^ooght  to  (hew  eaiprefsly  that 
kt  has  performed  the  words  of  the  condition. 

The 
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C  H  A  I^.        The  fame  rule  of  deciiion  has  been  adopt^  in  the  Comtl 
t    y^_p    of  Equity. 

I  Equity  Cafeft,  The  plaintiff  entered  iuto  a  penal  bond  to  pay  4ar»  per 
Cafc^i3a  ^*''  moiith  for  50/;  .•  the  ihip  was  to  go  from  Holland  to  the  ^fiam^ 
l/h  Iflandsy  and  to  return  to  Efi^lafui  i  but  if  (be  peofii£d»  the 
defendant  was  to  lofe  his  50/.  The  (hip  went  accordingly 
to  the  Spanj/h  iflands,  took  in  Mccrs.zt  Africa^  then  ^rent  to 
BarbadocSf  and  perilhed  zt  fea.  Tbe  plain  tiff,  being  fued  at 
law  upon  the  bond^  came  into  equity,  fuggefting  that  the 
atian  tvas  through  neceffity.  But  this  bill  was'difaxifiedy 
cept  as  to  the  penalty. 

There  is  no  rettriQion  by  the  law  of  England  ad  to  tBc 
perfons,  to  whom  money  may  be  lent  on  bottoQiryt  or  at  re- 

C.  I.  p.  14.  fpondentia.(ij)  In  a  former  part  of  this  work,  wc  garc  the 
hiftory  of  a  ftatute  introduced  into  our  .code  of  laws,  to  pr&> 

fti  Geo.  11.  C.4.  vent  mfurances  from  being  made  on  the  (bxps  or  goodr  of 
Frenchmen^  during  the  then  exiding  -^^nx  with  Frana^  The 
fame  ftatute  alfo  prohibited  his  majelly's  fubjefls  froni  Icnil^ 
thg  money  on  bottomry  or  at  refpondentia  on  any  flups  or 

Lex.  MercRcd.  goods  belonging  tt>  France^  or  to  any  of  the  French  domia- 

Hihcdit.  p.ia8.  j^j^^  Qj.  pianutions,  or  the  fubjefts  thereof :  and  in  cafe  they 
(hottld,  fuch  contradis  wCte  declared  void  \  and  the  partier 
thereto,  or  the  agent  or  broker  interfering  therein,  w«t  to 
forfeit  500/.  That  a£t  was  not  of  long  continuance,  on  ac* 
count  of  the  peace,  which  ainioft  immediately  followed  it : 
and  thefc  redraints  upon  this  fpeciea  of  contrail  were  nercr 
again  revived  by  any  fubfequent  politive  law.  If) 

It  frequently  happened,  as  appears  by  the  preamble  to  the 
ftatute,  that  the  borjowers  on  bottomry,  or  at  refpondentia, 
became  bankrupts  after  the  loan  of  the  money,  and  before 
the  event  happened,  which  entitled  the  leitder  to  repayment : 
by  which  means  the  debt  could  not  be  proved  under  the  coifi^ 
ini(non,  and  the  lenders  were  left  to  fuch  redrefs  as  they  could 
obtain  from  the  bankrupt^  who  had  previoufly  given  vp  every 

thing 

(m)  See  one  exception  at  to  loini^n  the ifcipt  rf  ftiw iflinri  Umii^  fo  tl« 

£^/Wir/,antepa^e4".  ... 

{h)  See  the  arguments  as  to  the  legality  of  tnfvrifig  die  property  of  an  ca» 
emy,  anu  p.  240,  which  neceflarily  teod  alfotopreveat  thit  Qwtici  of  1 
ua^iroin  bciag  entered  into  vtlik  aa  cnemf. 
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tilbtg  to  Kis  otito  creiitcfrsi    This  being  llktlf  to  prove  a  C  HA  P- 

lliftouragement  to  trade,  parliaittent  Was  obliged  to  inter-    \_„     -^,« 

jpofe  )  and  it  accordingly  antded,  *^  ThM  the  obligee  in  any  i9Geo.«.  €.3% 

^*  4>ottttmiry  ot  rcfpijyftdentla^ndj  made  and  ctttered  into  up*'^*  *" 

**  t)«i  a  good  and  ralilabie  confida-ition,  dond^dty  ihouM  6e 

^*  admitted  to  daim,  and  afiir  tie  cvftting€ncfj/b9»id  kn^  hap^ 

^^  pHUdf  ttprovt  his  or  hir  d^t  or  dtmamis  in  rejpt^  tf  Jkih 

^  h^m^  ^  iikt  mattntr  as  if  the  tontingemj^  had  happened  hefet'e 

^  Ahr  time  of  the  ^uiftg  rfthe  affntn^Uion  vf  bankruptcy  agaikjifiich 

^  ^^gofr^  ahd  §K>utd  be  emitted  unto,  and  fliould  have  and 

^  receive  a  proportionable  part^  fliare^  and  dividend  ef  fuclh 

^  bankrupt')  eflate^  in  pfoportion  to  th«  otiter  creditors  of 

^  luch  bankrupt,  in  like  mariner  as  if  fuch  contingency  had 

*^  h«^p«ied  bdfbte  fuch  commii&c^n  i^ued  \  txA  that  all  and 

^*  ettry  .ptvfoti  Or  perfoiis,  againft  whom  any  commiifion  of 

*^  bankruptcy  fiiould  be  a>^arded,  ihould  be  dtftharged  <of 

^  and  from  the  debt  br  debts  bwing  by  him,  her,  or  them, 

*'.  on  every  fuch  bond  as  aforefaid,  and  £hould  have  the  ben» 

^^  efit  of  the  feveral  ftatutes  now  iri  foi'ce  againft  bankrupts, 

**  in  like  manner,  to  all  intents  and  purpofes,  as  if  fuch  (ton* 

^*  tingency  had  happened,  and  the  money  diie  in  refpeft 

^*  thereof  had  become  payable  before  the  time  of  the  ifTuing 

••'  of  fuch  commifBon/' 

* 

By  the  ilatute  books  it  appears,  that  the  mailers  and  mari*, 
hers  of  (hips  having  taken  upon  bottomry  greater  fums  of 
money  than  the  value  of  their  sidventure,  had  been   accuf- 
tomed  Wilfully  to  caft  away,  buirn,  or  otherwife  deftroy  the 
Ihips  under  their  charge,  to  the  great  lofs  of  the  merchants 
and  owners  :  it  was  therefore  ena6ted,  **  That  if  any  captain,  t6  Cha.  a.  c  6, 
**  niafter,  mariner,  or  other  oflSceir  belonging  to  any  fliip,^**' 
**  ihould  wilfully  caft  away,  bum,  or  otherwife  deftroy  the 
••  fliip  unto  which  he  belonged,  or  procure  the  fame  to  be 
**  done,  he  Ihould  fuffer  death  as  a  felon."     rThe  duration 
of  this  ^d  having  been  limited  to  three  years,  it  became  ex* 
tindt :  but  the  neceflity  of  fuch  a  provifion  was  fo  great,  that  *»  ^  *3  Cha.a. 
a  fimiiar  law  Was  made  a  few  years  afterwards,  and  is  ftill 
in  force. 

As  the  commerce  of  the  country  increafed  to  an  amazing 
c^gxee^fo  the  cuftom  of  lending  money  on  bottomry  became 
a)ib  very  prevalent ;  and  as  the  lenders  liad  fubjected  them^ 
felves  to  great  rifles,  they  began  to  think  it  ueceiTary  to  pro- 
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♦CHAP.   tc€t  their  property,  by  infuring  to  the  amount  of  tk  moi* 
^_,,_     '^    cy  lent.     In  a  former  chapter^  much  was  faidof  the  ©odcbf 
which  infurances'on  fuch  prop^y  were  to  be  effeAed  j  and 
Vide  ante  c.  i.  wc  then  faw  from  the. cafe  of  Giover  v.  Bladt^  that  it  was 
3    yrr.  1394.   jj^ggj^yy  ^^  infcrt  in  the  policy  that  the  intereft  infuredwas 
.  bot;tomry  or  refpondentia,  and  that  fuch  wa9  the  lav  and 
.  pradice  of  merchants.     From  this  cafe  too  it  is  evidentithat 
when  a  perfon  has  infured  a  bottomry  or  refpondeotia  imcr- 
eil,  and  he  recovers  upon  the  bond,  he  cannot  alfo  reeom 
upon  the  policy  :  becaufe  he  has  not  fuftained  a  lofs  intliiD 
the  meaning  of  his  contraft  ;  and  to  fuffer  any  man  to  re- 
ceive a  double  fatisfa^lion,  would  be  contrary  to  the  M 
principles  of  infurance  law.     As  it  is  merely  a  contrafl  rf 
indemnity,  a  man  (hall  never  receive  lefs  ^  nor  can  he  be  cfl- 
titled  to  recover  more  than  the  amount  of  the  damage  he  to 
in  fa£^j  fuftained. 


CHAPTER  THE  tWENTY^ECOND. 

"■^  Of  Infumtce  upoD  Lives. 

AN  Inrurance  upon  Life  Is  a  contrail,  by  vbicfa  the  tui'    CHAP. 
derwriter  for  a  certain  fum,  proportioned  to  the  igc,    ,  *T^}'  . 
health,  profe(£on,  and  other  circumltances  of  the  perfon, ,  PoiUetbw. 
whofelife  is  the  objcG  of  infurancc,  engages' that  thatper-lMia.of  Tr.p. 
fon  (hall  not  die  within  the  time  limited  in  the  policy  :  or  if  y-^  ^  j^.. 
he  do,  that  he  will  pay  a  fum  of  money  to  him  in  whofc  fa-  pendii.  No.  3. 
Vour  the  policy  was  granted.     Thus  if  A.  lend  100/.  to  3. 1  BUdEa.CaiB. 
*ho  can  give  nothing  but  his  perfonal  fecurity  for  repayment :  *^^ 
in  order  tofdcure  him,  incafeof  fail  death,  B.  applies  to  C. 
an  infiiTer,  to  infure  his  life  tn  bvour  of  ^.  by  wiiich  mCatis, 
if  .B.  die  within  the  time  limited  in  the  policy,  ji.  will  have 
a  demand  upon  C.  for  the  amount  of  his  infuraiice.- 

Thc  advantages  refulting- from  fuch  infiirances  art  many  *  Pofl'***' 
Bnd  obridu^ :  and  moft  of  them  may  be  reduced  under  the 
following  clafles-  To  pcrfons  pofleffcd  of  places  of  employ- 
ments for  life  ;  to  maftefs  oMamilies  and  others,  whofe  in- 
come is  fubjeft  to  be  determined,  or  leffencd,  at  their  rC- 
fpeftive  deaths  i  vtfho,  by  infuring  their  lives,  may  fecure  K 
fum  of  money  fot  the  ufe  of  their  families.  Tojnarried  per* 
Tons,  where  a  jointurc,'pcnfion,  or  annuity,  depends  on  both" 
or  either  of  their  lives,  by  infuring  the  life  of  the  perfons  en- 
titled to  fuch  annuity,  penfion,  or  J6inturc.  To  dependents 
upon  any  other  perfon,  during  whofe  life  they  are  entitled 
to  3  falary  or  benefadion,  and  whofe  life  being  infured,  will  •  '  ': 
enable  fuch  dependents,  at  the  death  of  theh  befle^Aor,  to 
claim  from  the  infurers  a  fum  equal  to  the  premium  paidt 
To  perfons  wanting  to  borrow  money,  who,  by  infuring  theif 
lives,  act  enabled  to  give  a  fecurity  for  the  money  bofrowed. 
Thefe,  and  many  other  advantages,  being  fo  obvious,  the 
Bilhop  of  Oxjord,  Sir  Tiomat  AlUit,  and  fonie  other  gentle- 
uenj  were  induced  to  apply  to  Queen  Jittit  to  obtain  her 
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CHAP,  charter  for  incorporating  them  and  their  fuccefibfs,  vbodif 
^^J*  ,  they  might  provide  for  their  families,  in  an  eafy  and  bcncfr 
cial  manner*  Accordingly,  in  the  year  1706,  her  majefty 
granted  htf  foysil  charter,  ineorpofatiiig  thtm  by  the  nu&e 
of  "  The  Amicable  Society  for  a  perpetual  AfluranceOiEa^'' 
giving  them  a  power  to  purchafe  lands,  an  ability  to  fbeuut 
be  fued  in  their  corporate  capacity,  and  a  Common  fealfer 
the  more  eafy  and  expeditious  managemex>t  of  the  ^Smd 
the  CompaAf . 

The  benefits,  which  accrued  to  the  public  &om  iias  (g^ 
cies  of  comra£k,  were  found  to  be  fo  extcnfive^  that  anorber 
office  was  eftabUQied  by  deed  enrolled  in  the  Court  of  £n{'9 
£ench  at  W^mnfUr^  £or  the  infurance  of  lives  enly^   The 
name  of  this«  office  is,  the  ^^fidetyfor  equkaile  ajuraaav 
*^  lives  and  furvivor/b^s:*     Belldes  this,  the  two  Companio 
of  the  Rv^  Bs^hangi  and  London  Affiurance,  obtained  iuf 
majefty's  charter,  to  enable  them.alfe  to  make  tufutancn  otf 
lives-    The  charter  points  out  the  advantages  of  fuchinJli* 
tutions  ^  for  it  dates,  as  the  ground,  on  D^ich  fucfa  a  per' 
miflion  is  to  be  granted,  "  That  it  has  been  found  by  cxj*- 
4rience  to  be  of  benefit  anal  advantage,  for  perfons  h^i 
officcii,.  employmems,  eftates,  or  other  incomes,  detenw- 
**  nablc  on  the  life  or  lives  of  thcmfelves  or  others,  to  nat<^ 
•*  affuranccs  oa  the  life  or  liv«s,  upon  which  fuch  o&cs, 
"  employments,  eftates,.  or  incomes  arc  determinable"  *»' 
v|^te  underwriters  alfo  mray  enter  into  policies  of  this  w^' 
as  weli  as  any  of  hcr^  provided  Ac  party,  making  the  rm^ 
aoce,  cho9i£S  to  truft  their  iin|^  fecurity.- 

The  antiguiiy  of  ihis  praftice  cannot  be  very  eaffly  ^* 
tatned}  however  we  find  traces  of  it  in  fomc  vcrywo 
Le  Oui<foo,c.    thors.     In  tlie  French  book  entitled  />  Guidon^  wc  fodu 
^^T'l'l^.  mentioned,  as  a  contraft  pcrfeaiy  weU  known  ^^^^^ 
ia  other  countries.     The  author  of  that  bo^rfc,  however, 
us  in  the  fame  pafl^ge,  that  \t  isms  a  fpccies  of  ^^   . 
wholly  forbidden  in  Frofus:  as  beiofit  repugnant  to  g 
morals,  and  as  opening  a  door  t»  a  vafliety  ox  "*"**'  ^ 
a  Valin.  54.      abufes.    Such,  indeed,  the  hw  of  irancf  contia«o  ^  ^^ 
s  Mageas,  70.  day  t  and  infvirances  upon  Ihres^te  prohibited  in  ^      <.^ 
UGuid.ioc.cit.  ti^^  of^  Eurofo  by  pofitivc  rq[ulvion.     The  f«o«  *^ 
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miSb/ot ,  hah  however,  ^one  9  litUc  too  far  itK^^Sknwey  that  c^  H,  A  JP- 
Ithc  other  countries^  in  which  .they  had  hcca  till  that  tiwe  ^^^j^ 
^tncouragcdf  were  alfo  obliged  to  forbid  them*    Thie^  h9d  ^  ^ 

not  certainly  taken  place  at  that  time*  as  may  be  infened 
from  the  66th  article  oftbc  iaws  o£  IFf/tuji  i,2iM'w,'£^/and  ^ 

they  sever  had  bean  prohibited*    The  lenjnfc^  Rveem  aifo  VmcwmdB  M- 
tak<^  aotiqe  of  |hem  as  legal  coatKa<3^  4nd  i^uotiw  rariotta  ***  ^^^74^ 
^thor3  iu  fupport  of  his  opinipa. 

Thcfe  infurance9  being  thu»  fanflioxied  in  England  by  royal 
janttiority,  and  the  fundfipf  the  difierent  (bcieties^  having  veTy 
^luch  inqrea£edi  ajiid  being  fixed  oa  a  fti^ble  and  permanent '  ^^s;-  33* 
ibundation,  contraQs  of  this  najture  became  ib  much  a  mode  of 
gambling  (for  people  took  the  liberty  of  infuring  any  one's  life, 
without  hefitation,  whether  conneded  with  him,  or  not,  and . 
the  infurors  ^Idom  aCked  any  queilion.  about  thereaibna^  for 
which  fuch  infi^ances.  were  m^it)  tbot  it  at  hft  became  a 
ftttjttd  of  parliamentary  di(cuffion.    The  reiiili  of  that  dif-  x4Gea3.c.48. 
cuffion.  was,  that  a  flatute  pafled^  by  which  it  was  enadcd,  ^'  '- 
^^  That  no  infurance  ihopld  be  9iade  by  any  per fpn  or  per« 
'^  ions,  bodies  politic  or  frorporalte,  on  the  iffe  gr  lives  of  ai^y 
^'  pcrfon  or  perfoos^  or  on  any  othejrcvftnt  or  events  whatib- 
'^  ever,  wherein  the  perfon  or  perfon%  iov  whofe  ufe,  benefit, 
'*  or  on  whofe  account,  fuch  policiea  ihoiild  be  ra^d^^JMif 
*'  have  no  wterffl,  or  by  way  (^ gamtfg  ar  wag^rirfg  ;  and  every 
^'  infnrance  made,  contrary  to  the  trite  intent  and  meaning 
**  thereof,  ihottid  be  naxU  aijd  void  to  all  intenta  and  pur^ 
*^pof«s."     Ai^d  in  order  more  oQe^uallyto^  guard  againd 
any  impofition  or  fr^ttd>  and  to  he  the  better  abie  to  afcer-^ 
tain  what  the  intereft  of  the  perfon,  entitled  to  the  benefit 
of  the  infurancCy  really  vras,  it  w<^  further  eoa^cd,  by  the 
(iatne  ilatute,  *'  that  ic  ihould  not    be  lawful   to  make  any  Sea.  ;^. 
^^  policy  or   policies  on   the  life  or  lives  of  any   perCon  or 
"  perfons,  or   qther  event  or  events,  without  inferting  in 
**  fuch  policy  or  policies,  the  perfon's  nzv^t  intercfted  thereinj 
^^  or  for  whofe  ufe,  beqeiil,  or  on  whofe  account,  fudi  poli* 
'*  cy  was  fo  pade  p?  underwrote.     And  tbat^  in  all  cafes  s^.  3. 
"  where  the  infiircd  had  an  inters  ft  in  fuch  K/e  or  lives, 
"  event  ox  events,  no  greater  funa  ihould  b^  recovered,  or 
^'  re<;eived  from  the  infiurer  or  infurers,  than  the  amount  or 
^*  value  of  the  intereft  of  the  l!iN(ived  m  fuch  life  or  lives^  of 
^  ofther  event  or  events,** 
'   »  It 


f- 
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C  H  AT.       It  has  been  held  that  a  pcrfon,  holding  a  note  given  fcr 
'^^'  I    Mioney  won  at  play,  has  not  an  inrurablc  intereft  in  the  life 

r  '^f  ~'— ^    ^f  ^^  maker  of  the  note. 


i 


DwyerT.BdJe.  An  aftlon  was  brought  on  a  poliqf  on  the  life  of  yames 
V™'*^?^^  Rujill  from  the  ift  of  Jatu  1784  to  the  ift  of  Juw  1785. 
17^  Rufell  was  warranted  in  good-  health,  and  by  a  memorandum 

at  the  foot  of  the  policy  it  was  declared  that  it-was  intended 
to  cover  the  fum  of  5000/.  due  from  Ruffel!  to  the  plaintiflv 
for  which  he  had  given  his  note  payable  in  one  year  from 
the  14th  of  May  i784.'~Two  objeftlons  were  made  on  the 
part  of  the  defendant:  ift.  That  part  of  the  confideradon 
for  the  note  was  money  won  at  play  :  2dly,  That  Ruffhll  at 
the  time  he  gave  the  note  was  an  infant. 

Mr.  Juftice  Butler  nonfuited  the  plaintiff  upon  the  ground 

of  part  of  the  confideration  of  the  note  being  for  a  gaming 

•    tranfaAion ;  and  therefore  there  was  a  want  of  intereft  in  the 

^laintiff^  .  But  as  to  the  other  objeQion  on  account  of  infancy, 

*  the  intereft  muft  be  contingent,  for  RuffHl  might  or  might 
not  avoid  his  note  \  and  he  doubted  much  whether  till  fo 
avoided,  the  note  muft  not  be  taken  againft  a  third  peifon 

•  to  be  the  note  of  an  adult,  for  the  maker  of  the  note  only 
could  take  the  bbjedion.  {a) 

But  a  creditor  has  fuch  an  intereft  in  the  life  of  his  dcbloiv 

Andcrfon  t.      that  he  may  infufe  it,  and  recbver  upon  the  policy,-^— Thus  in 

Edic.3.R.Lon-  an  a£tion  on  a  policy  of  infuranccon  the  life  of  Lord  Newta^ 

TtimtYTerm^  ^^^  ^^^^  the   ift  of  December  1792  to  the  ift'of  JD«v»&r 

*795-  1 793,  the  only  queftion  made  by  the  defendant  was  as  t» 

the  plaintiff's  intereft,  which  it  was  contended  was  not  fu& 

ficient  to  take  this  cafe  out  of  the  ft  at  ate  14  Geo.  III.  c.  48;   h 

appeared  in  evidence  that  Lord  Nenvhawn  was  inijcbtcd  to 

the 

C0wper,737.         («)  There  Ua  ctfe  of  Jtatktcir.  ffamm*»taM,  in  which  a  policy  iivide»tn 

order  Co  decide  ttt>oti  the  jfez  of  a  pacticiiUr  perfon,  was  held  to  fa[U  wahm 

the  prohibltioo  of  this  Aatute.    In  another  ca£c,  4  policy  havipg  been  madct 

MoUiibnv.Sta-  on  the  event  of  there  being  an  open  trade  hctwc^a  Cr^at  JSritaim  and  (he 

r^df-^ll°lS**  province  of  Marylamd,  on  or  before  the  6th  July  1778.  Lord  Map^^/Jtiii* 

Vac  J 77 8      ^  that  it  was   dear  the  plaintiff  conld  not  reeover.    ift,  1«  this  an  intereft 

within  the  a<ft  f  U  wafe  itiade  to  pKvent  gambling  policies    Ev^rw  nda  >& 

the  kingdom  has  an  intmft  in  the  events  of  war  and  peace  $  but*!  dffoH 

whether  that  be  an  intereft  within  the  a^    Bnt  adiy.  The  policy  is  void* 

by  not  having  the  flame  infcrted  according  to  the  ad  fcdtion  of  the  ftatotc^ 
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the  pJ^ntiff  and  a  Mr.  Mitchell^  in  a  large  fum  of  money,   C  H  A  P. 
pan  (rf  wfafich  debt  had  been  ^Jfigned  by  them  to  another    ^^Xn. 
perfoa  j  the  remainder,  being  more  than  the  amount  of  the 
fum  inftired,  wa«  upon  a  fcttlcment  of  accounts  between 
the'i^aintiffand  MkcheU^  agreed  by  them  to  remain  to  the 
aocoiint  of  MitchHl  only. 

Xiord  JCanpn  was  of  opinion^  that  this  deU  was  a  fufficient 
iiatereft ;  and  faid  that  it  was  fingular^  that  this  quellion 
had  never  been  dlreftly  decided  before.  That  a  creditor 
had  certainly  an  intej-eft  in  the  life  of  his  debtor,  the  meant 
by  which  Ke  was  to  be  fatisiaed  may  materially  depend  upon 
it,  and  at  all  events  the  death  niuft  in  all  cafes  in  fomc  dcr 
gree  leffen  the  fecurity.     VcrdiAfor  the  plaintifF. 

Sd  alfo  in  a  previous  cafe,  where  an  aAion'  was  brought  T«<Jf^cU  r.  An- 
on a  policy  on  the  life  of  WiliiaHi  Holdcn  from  the  ijth^'^^^;^^^^^^^ 
Auguft  1790  to  Augufi  1 79 1,  and  during  the  life  of  th^  ' 
pkintiff ;  HMen  had  granted  an  annuity  to  the  plaintiff's 
late  brother,  which  anriuity  he-  had  bequeathed  to  perfons 
not  parties  to  this  infurance,  having  made  the  plaintiff  exr 
ecutor  of  his  will,  and  direded  him  to   make  affurance* 
Lord  Kenyon  thought  this  a  fufficient  intereft  in  the  executor 
to  fnpport  the  a£^ion.     The  caufe  proceeded,  therefore  :  but 
the  defendant  had  a  verdifi  afterwards  upon  a  different 
gix)und« 

•         -  * 

The  remaining  obfcrvalions  and  rules  upon  this  fubje£l 
art  very  few  and  ihort  :  becauie  thofe  general  rules  and 
maxims,  upon  which  fo  much  has  been  faid  with  regard  to 
infufances  in  general,  are  alfo  applicable  to  this  fpecies  of 
them :  the  fame  mode  of  conRru£\ion  is  to  be  adopted ; 
fraud  will  equally  affe<di  the  one  as  the  other  \  the  fame  at- 
tention mud  be  paid  to  a  rigid  compliance  with  warranties  f 
^nd  the  fame  rules  of  proceeding  are  to  be  followed. 

With  refpe£l  to  the  rifle,  which  the  underwriter  is  to  run,     [  4';3  ^ 
this  is  ufually  inferted  in  the  policy  ;    and  he  undertakes  to  Vide  the  Ap- 
anfwer  for  all  thofe  accidents  to  which  the  life  of  man  is  ex-  ^^  x*«o.  s 
pofed  unlefa  the  cejiuy  que  vie  put  himfelf  to  death,  or  he  die 
by^tlte  hand  of  juilice.     The  policy,  as  to  the  rifk,  generally 
runs  in  thefc  words  :  "  The-  faid  infurers,  in  confidcration  of 
**the  fum  paid,  do  affure,  affume,  and  promife,  that  the  fatd 
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'  c  ^.  A  F.  ^^ 4-  Bf  fluOljt  ^f  tlie  permiffion  of  Almigiity  Qodt  ^iM 

I  ^j^j    "  continue  in  thi$.  natural  life  fqr  and  durkig  tho  (aid  ficwH 

^^  or  in  cafe  be  the  fsud  <^.  JS.  (hall^  during  the  iaid  tenoi  o» 

*'  before  the  full  eqd  and  expiration  theieofy  happen  to  & 

^^  by  s|ny  ways  or  meaa$  wb^^fpevets  fuicidd  or  the  lufl^of 

"  juftice  excepted,  then,  b'r,'*     Wc  fee,  tfiat  this  cotfiA 

exprefsly  faysy  the  death  muft  happen  within  the  time  limit; 

ed|  othervrif(;  the  infurers  are  difcbarged.    But  fuppofe  % 

m^tfll  wofwel  isr  re^eiyed  during  the  exiftence  of  die  polic]^ 

and  tlie  perfoi>  languilhes  till  after  %hc  terin  limited  m  tbe 

Vide  ante  c  a,  contract,  what  fays  the  law  ?    Agreeably  to  the  dccifem  d 

^[    '  x^m  ppinl,  in  cafeg  of  iparine  infurances,  xiot  only  the  tfufii 

of  the  lofi,  but  the  lofs  itfelf,  muft  actually  happeot  durio^ 

the  time  named  in  the  policy,  ot^erwife  the  infurcr$?Knrt 

refponfible.    This  very  cafe  was  put  by  Mr.  Jufticc  IfiUfh 

in  his  argument,  when  delivering  the  opinioo  of  the  caiii^ 

•   Wcaitep.t?.in.  th^  cafe  of  J^ckyer  v.  Ofiey^    Suppofc,  faid  the  IwflieA 

ju$ig^,  an  ipfurwce  uppn  a  man's  Kfc  for  a  year,  and  bm. 
il^rt  time  before  the  expiration  of  the  term,  he  receive  % 
fDprtal  wound,  of  whigh  he  dies  after  the  y^ar^  the  is^o^ 
\v0uld  not  }^  liable* 

But  when  an  infurance  is  made  upon  a  man^s  fife,  ^ 
gees  t&  fea,  and  the  (hip  in  which  he  failed  was  never  aftffr 
V"*rds  be^rd  of,  the  quedion,  whether  he  did  or  did  not  Aft 
within  the  term  infured,  is  a  fa£t  for  th^  jury  to  afccrtaa 
from  the  circum (lances  which  (hall  be  produced  in  evidence. 

P^trerfon  v.         Thus  in  an  adion  on  dt  policy  of  infuranoe  on  the  Hfcor 

jiiOuiidhaVK^-^- -^^'^^^^^^•Efq.  from  the  30th  of  Janu^  l^^^  ^  *^ 
nil.  vac.  1780.  3Qth  of  January  1778,  it  appeared  in  evidence  that  abottt  the 

28th  of  November  I'JTJi  Maclean^  faijcd  from  thcCi^f 
Good  Hope  J  in  the  Swallow  floop  of  war,  which  fhip,  not  be* 
inf  afterwards  heard  of,  was  fuppofed  to  have  been  loft  id* 
ftprm  off  the  Weftem  Iflands.  The  queftion  wa%  whetber 
C  434  1  Macleane^ni6,  before  the  30th  oi  Jamsary  ^778.  to<>^ 
to  eftablifli  the  affirmative  of  that  queftion,  the  plaintiff  calW 
witnefles  to  prqve  the  (hip'g  departure  from  the  Capf  ^ 
Macleam ;  and  feveral  captains  fwore  that  they  bi^  ^ 
fame  d^y  j  that  the  SwaUow  muft  have  been  as  forw«J« 
her  cpurfe  an  they  were  on  ^c  13th  or  14th  of  Jom^  \ 
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puiod  pf:a  inoft  violent  ftortn,  in  which  (he  probably  ^^s  CHAP, 
l^.  .  Th^^the  SwaJUnv  was  much  fmalkr  than  Aeir  vcffcls,  ^  ^P^^'^, 
whi€h|'witb  difficyk^,  wcdthcredtheftfom, 

• 

.  Ijsai  Mansfield  kf t  u  to  the  jury,  wbethcis,  »*nder  all  tli<^ 
circumfU|u?es,  they  thougl^t  the  evideiKe  Sufficient  to  coii- 
yince  thcaa  that  f^iofhafic  ^ied  before  ^he  tva^t  limited  in  the 
policy  %  adding}  that  if  they  thouglit  it  fo  doulbtful  as  not  to* 
be  able  to  iatm  an  opinion,  the  defendant  oughl  to  have  thei^ 
\erdA(k.    The  jury  fotii^d  for  the  plaintifT. 

,  Thefe  iiUurances^  when  a  lofs  happens  upon  them,  muft  Lex  Merc.  R^t 
be  paid  according  to  the  tenor  of  the  agreement,  in  the/a// ^'^*^'*  **'*?*' 
fufn  infured,  as  this  fort  of  policy,  from  the  nature  of  it>  ber 
ing  on  the  Ule  or  death  of  man,  does  not  admit  of  the  diff 
f in^lion  betyneep  total  and  partial  lofles* 

We  have  feen  that  private  pcrfons,  as  -vrell  as  the  publie 
cwnpanies,  may  be  underwriters  upon  policies  on  lives ;  and 
as  diey  frequently  became  bankrupts  after  the  policy  was 
underwritten,  but  before  a  lofs  happened,  it  became  a  qucf* 
tion,  whether  the  pcrfons  intereftcd  in  fuch  infurances  coul4  . 

claim  the  money,  and  prove  the  debt,  under  the  commifTion, 
as  if  the  loi^had  happened  before  it  iflued^    In  the  chapter  videch.  nM 
immediately  preceding  this,  affd  in  one  prior  to  that,  we  took  *^*^P-  *^ 
occaGon  to  -obferve,  that  in  order  to  remedy  an  inconvenience 
of  this  nature,  with  refped  to  marine  infurances  and  bot^ 
tomry  bpnds,  a  {latute  had  paiTed,  allowing  creditors,  either 
on  fuch  policies,  or  bottomry  and  refpondentia  bonds,  to  ,^  oca  a.  eh, 
prove  thcif  debts  under  the  commiifion,  as  if  tfie  lofs  or  37-f*  a- 
contingency  had  happened  prior  to  thsit  event.     But  as  the 
words  of  the  preamble  to  that  fe£lion  of  the  ftatute  were 
fpecial,  referring  only  to  infurances  on  {hips,  and  goods,  or 
contrafls  of  bottomry,  it  was  doubtful  whether  it  extended 
to  infurances  on  lives,  although  the  words  of  the  enafting 
part  were  very  general,  namely^  **  the  ailured  in  a/fy  policy  of 
ajfurance,  t^c*^     In  fupport  ©f  this  doubt  it  was  urged,  that     f  4-»r  1 
jgreat  inconveniences  would  follow  from  extendmg  the  ftatute 
to  thefe  policies,  bec^ufe  the  riik  may  remain  unfettled  for 
a  long  ap4  indefinite  number  of  years.     The  court,  however, 
held,  that  the  gctKral  words  of  the  ena£ting  part  were  not 
feftrained  by  the  preamble. 

Tfeia 
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* 

C  H  'A  P.*"      This  do&rine  was  hid  down  in  an  a£Mbn  on  a  policy  of  in* 

,  j)^  4-1l    f«^^ce  on  tbe  Kfc  of  J.  H.  Btfyd,  latdf  gone  to  the  Mtfilm 

Cox  V.  Liotard,  ^/^x,  on  thc  cvcnt  of  bts  dying  between  the  5  A  of  April  178(4 

^*  Gc^**  and  thc  5th  of  -<*/rz/  1783.     Ihc  defendant  pleaded;  if^ 

Vougl  Rt^p.      Bankraptcy  generally  5  and  that  the  caufe  of  adion  accrued 

P-  *^  °°^^'     bdfore  the  bankruptcy  :  adly,  That  the  policy  wtri  tnadt  jw 

t6  the  time  if  bis  becoming  a  bankrupt ^  then   the  tradfiig,  pet 

tioning  creditor's  debt,  cominiffiofi,  proceedings,  and  eeitifc 

Cate  were  fpecially  fct  out,  and  that  Kc  was  thereby  difdirf 

ed  from  the  faid  policy,  and  all  debts,  due  at  the  time  of  tk 

bankruptcy,  without  faying,  that  thc  caufe  of  adion  accnicJ 

before  the  bankruptcy.     To  this  laft  plea  thctc  was  a  jw 

cral  demurrer, 

.  Lord  Mamjidd,-^^''  The  only  qucftioa  is,  whether tke<»- 
^B'tng  nxjords  of  this  ftatute,  which  ^xt^iner/ili  ihall  be  reftniih 
ed  by  the  preombUy  which  is  particular.  I  think  they  ftouH 
not  be  retrained.  The  enacting  claufe  comprcheiwiitf^i^ 
f^rances,  and  confequently  infurances  tipon  iivis.  Tlw«<*- 
a£lLy  the  cafe  of  Pattifon  v.  Banks  (a). ;  for  there  thc  pKa«U* 
-^z^  particulars  but  the  ena£^ing  clai^fe  was  general^ 

Mr.  Juftice  W'llles  and  Mr.  Juftlce  AJbhurJf  cpqcunci 

•  *t  Mr.  Jpflice  Buller. — «  In  the  cafe  of  Mace  r.  Caiefh  »^  '^ 

*     held,  that  the  enafting  words  of  the  (latute  of  21ft  of  J'*-*' 

c.  ip.  were  not  reft  rained  by  the  preamble  (^).    The  mcoo- 

[  436  ]  veniences  that  have  been  urged,  are  not  fo  great  as  arc  ap- 
prehended •,  for  the  creditors  need  not  be  delayed  in  v^ 
dividend.  When. a  creditor  has  an  infurance  of  this  b^^oi 
he  has  nothing  to  do  but  to  lay  it  before  the  commiffi^"^ 
who  will  make  a  calculation,  and  lay  afide  as  much  as«w 
give  him  a  dividend  equal  to  that  of  thc  -other  crediWi* 
There  mull  be  judgment  for  the  defendant." 


{a)  The  qucftioa  in  ^tiHifon  ▼.  Banh  {Cow/tr  Rep.  54»-)  ^'^'^  ^^\^ 
7  Geo,  I.  ch.  31.  ^hich  allowed  perfons,  who   had  given  cfW't 
hoti  Js,  norcs,  and  other  fecurtties,  payable  at  a  future  day* *****  ^    ,    a^ 
not  payable  at  the  bankruptcy  of  the  debtor,  to  prove  thejn  "        j^^ 
commifTion,     The  preamble  to  thc  ftatutc  fpeaks  of  fecuritirt  °"  'V^j 
falc  of  goods  and  merchandizet ;  but  z»  the  ena^Sing  wordi  were  »v^. 
thc  court  held,  that  they  extend^  to  a  bond  for  the  pija*^^** 
jty  for  a  term  of  years. 

ft 

(h)  The  ftatute  of  yamej  cna<as,  "that  if  any  pcrfon,  at  fuch  timta* 
**  become  banknipt,  fl;all,  fy  th  confepto/tbe  tnte  cun^r, ^c, ^^^^^.^^ 
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fll)ecau»d  a  i6nht  in  the  rcigii  of  King  Wtlliamj  ^ham  %  a  H  A  ft 
^Ifcy  on  a4ife  Wd§  to  run  ftotn  the  day  of  the  vi^e  iiieMo#,   ^^^Hfj- 
tin  tkat  day  twelvemonth,  and-the  pcribn  died  O0:theday 
named,  whether  the  infurer  was  liable.    The  court  held  Ant 
he  was.   The  cafe  was  this :  A  policy  of  infurance  was  made  sir  Robert 
*o  infUTC  the  life  of  Sir  R$birt  Hi^utd  for  one  year,  fifom  ihe  J^saffiSJ 
4Jay  of  the  date  tbefcbf  $  the  policy  was  dated  on  the  jd  day  i  LU.  Rny-   .". 
of  tf^tem^r  1697.    ^ir  X^eft  dkd  on^  tkc  3d  of  Sipimlw  "^^f*  *^^ 
1698,  about  one  e^clock  in  the  morning.    Lord  /ft/^heM 
that  from  the  day  of  the  date  excludes  th^  day,  but  from  tbQ 
date  includes  it  )(/f)  fo  that  the  day  of  the  date  nrnft  be  ex<^ 
ckided  here,  and  the  underwriter  is  liable*  « 

Although  from  a  perufal  of  the  note  below,  it  will  app^ 
that  no  difficulty  could  occur  on  fuch  a  point  at  the  prefeiit 
dsnf ;  yet  it  is  ufuaj,  in  order  to  prevent  difputes,  toinfert  in  vide  the  A|h 
the  modem  policies.  ^*  tkefirfi  and  lajk  dttyf  included**  pendix,  No.  3, 

■ 

-    Policies  on  lives  *a«e  equally  vitiated  by  fraud  ot  f^lfeho^d^    C  437  3 
•t^tbofe  on  msiritm  infurances  h  becaufe  they  are  equally  con-* 
traAs  of  good  faiths  in'which  the  undcSrwritery  fromne^eilv^ 
ty,  muft  rely  upon  the  integrity  of  the  infujred  for  the  ftate* 
ment  of  circumftances.     Indeed,  the  cafe  of  Wittingham  v.  Vide  ante,  »i(5, 
Thomioiymgki  yf\^\i  we  took  occafion  to  cite  in  fupport  of 

thd 

^  fcfCon,  ^c  any  good^,  Blc.  w^icrcpf  he  (hall  be  reputed  owner,  the  coipniir- 
•*  lioners  fhall  have  power  to  fell  the  fame  in  like  manner  as  any  other  part 
•  of  the  bankropt's  eftalc."  The  preamble  fays,  "  tvhcreas  it  often  happens 
^  chat  many  peribns  before  they  become  bankrupts,  Jo  e»n^^  their  food*  t<ft 
^  other  nuBD,  ifpoq  gpod  consideration,  and  yet  retain  the  poflcfiion,  find 
•*  arc  reputed  owners  thereof,  &c."  The  court  ii)  Mace  y.  QaieU  (  C^tvfi.  234.) 
held,  that  the  (latute  extended  to  the  goods  of  a  thin/ /fer/ouy  which  he  allowT 
ed  tlvc  bankrupt  to  keep  pofTcflion  of,  as  well  as  to  tbofc  which  origir.aUy 
belonged  to  the  bankrupt,  although  the  preamble  fpcaks  only  of  the  bank-, 
mpt's  oriffnal  property. 

{a)  In  the  law  books,  not  perhaps  much  to  the  honour  of  the  profcllion, 
fhts  diftindWon  taken  by  my  Lord  Holty  was  at  one  time  held  to  be  law,  at 
Others  not  \  fometJmes,  ihtfe  exprelBons  were  held  to  mean  the  fame  thinj; ; 
at  others  to  be  quite  different.  Jn  the  year  1777,  however,  this  glariiig  alv. 
furdity  was  entirely  dbnc  away,  and  the  Court  of  King's  Bench  unanimouf^  . 
hr  held, after  much  iklibcr^tion,  that  they  mean  tlie  fprnc  thing}  that  they 
fliall  either  be  cxclufive  or  inchifive,  according  to  the  context  and  fuhjcc*^ 
matter,  wld  fliall  be  fb  eonfh-ned  as  moft  effcvStuatly  to  fupport  the  decdjr  of 
the  panics,  and  not  to  deftroy  them.  See  Xord  MamftettTi  very  elaborhte 
argument  upon  this  occafbn,  in  which  all  the  cafes  arc  fuUy  ilatc^  9n4  coa^ 
fidcrcd.    /*z/^A  V.  the  Diike  of  Ziw^.    C<?w/tfr's  Repiprts  714. 
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C  H  A  (l   the  (do^iiiie  laid  do^vn  in  the  chapter  updB  Fund  in  Mifiie 
^  XXII.  ^    In£ii|rano«8y  waa  a  policy  upon,  a  life  iiifuraiice.**«-Io  aaodier 

cafe»  tbe  priiciplea  of  fraud  wepe  coi|(idere4  a«  la?  ps  k  dibft 

this  ^oatni£l, 

i;uckp<3ie  r.  It  was  an  a^iom  on  a  policy  of  iof^fanee  for  150^  tiop 
aj'clllidtaa  ^^  Sttl^^  ^  <«al  in  cafe  Drury  Sbeppiy  ftould  die  at  anj  W 
Hilary  Vac  Wtvcci^  the  ift  of  ^/r//  1777  and  the  ift  of -4^17^ 
^779-  )|0|}|  4^yg  iacliidec],  and  during  the  lifis  time  of  ^b&f  &hiff^ 

the  father  of  Dmry ;  but  iu  pafe  the  find  Jokn  fhooU  di^ 
before  the  faid  Uhrury^  the  policy  to  be  void  5  the  qufSia 
vasy  as  to  the  reptefentation  of  tho  lile  at  the  time  of  the* 
(urance.  The  intereft  in  the  infurance  was  j>oo/.  d«^<iro» 
Drnry  &hifpey  to  the  plaintifF.  It  was  adknittod,  tkait  the  life 
expired  within  the  time  limited  in  the  p^cy.  Drurj  Sbiffi} 
had  a  place  in  the  Cuftom-^houfe  of  Ireland,  and  was  in  M 
circumftanccs.  He  went  to  thp  South  oJ^P^anc^  for  die  tnn 
cfit  of  his  heakhi  or  to  avoid  his  creditefs,  and  there  Sed, 
The  broker,  who  eflfe^ed  the  policy,  «rid  the  undovfiWI 
tnat  the  gentleman,  for  whcmi  he  aded,  would  not  wirraifti 
bwt  from  the  account  he  (the  broker)  had-  !«odved,  hi  W^ 
it  ta  te  a  good  fjfe^ 

Lord  Mansfield.rrr^^  As  to  the  intereft,  this  policy  W  I* 
confidered  as  a  collateral  fecurity  for  the  debt  due  to  tt« 
plaintiff,  Where  there  is  no  warranty,  the  underwritaniflS 
the  ri(k  of  its  being  a  good  life  or  not-  If  there  be  a  Conceal- 
ment of  the  knowledge  of  the  ftate  of  the  life»  it  is  a  to^ 
It.  is  a  rule  that  every  fubfcquent  underwriter  gives  acdk  ^ 
the  reprefentation  made  to  the  firft ;  and  it  is  allowed  m 
any  fubfequent  underwriter  may  give  in  evidence  4  flflirtp^ 
fcntation  to  the  (irft.  The  broker  here  doe?  not  pretend  » 
any  kno wledgoof  his  own ,  but  fpeaks  from  injirmaticfl^  * 
is  no  fraud  in  him."     There  was  a  vcrdia  for  the  pba»* 

Even  where  there  is  an  exprefs  warranty,  that  the  pen 
is  in  good  health,  it  is  fufficicnt  tliat  he  is  in  a  '^^"Jt 
[  438  ]     good  ftate  of  health  ;  for  it  never  can  mean,  that  ^hc  (ff 
gue  w  ft  perfeaiy  free  from  the  feeds  of  difordcr.  J*T» 
even  if  the  perfon,  whofe  life  was  infured,  laboured  ufl 
particular  infimuty,  if  it  can  be  proved  by  medical  m^" 
it  did  not  at  all,  in  their  judgment,  cwi tribute  to  l^       , 
the  warranty  of  health  has  been  f^lly  C9roplicd.v**'^' 
ify  infurer  is  liable.  ^«  ^^ 
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HiiH  in  an  iOtkkton  a  policy  mkd«  on  the  life  of  dir  yafnti    0^  kfi 
^  for  one  year  from  OBober  *  759  to  OfMer  1760,  tt/^t^     ^^^^^ 
'^ranieding&odheAlibatthitimeefmAimgthepoliiy  :  the  fad  wa$j  ro6  ▼.  Bni- 
that  Sir  James  had  rccciyed  a  wound  at  the  battle  of  La  Feldi  ^a^.  «  Black 
fn  the  year  1 747,  in  his  loiftsj  whidi  had  occafiorted  a  partial      ^  *^ 
iislaiation  at  paNy,  fo  that  he  eotiM  not  retain  his  urint  ot 
JiBsts^  and  which  WM  not  mentioned  to  the  infureri     Sir 
yamn  died  of  a  malignant  fevct  within  the  time  of  the  infui^ 
ance.     All  the  phyficians  and  furgcons,  who  wer&  examitied 
fef  the  plkintlff,  fworc^  that  the  Wottiid  had  no  fott  of  co«i- 
iaerion  with  the  feter )  and  thkt  the  want  of  retention  waa 
hot  a  diibrder  which  (hor tened  life,  but  he  might,  notw9tli-> 
ftanding  that,  have  lived  to  the  common  age  bi  man  r  an4 
the  Atrgeons  who  opetked  him>  faid,  that  his  inteftines  wetd 
9dl  foundi     Ther^  was  one  phyfician  examined  for  the  de^ 
iendant,  who  faid,  die  w^nt  of  retention  wal  paralytic )  but 
being  sdked  to  explain,  he  faid^  it  was  only  a  I6cal  paliyf 
Utifing  from  the  wound,  but  did  not  zfkGt  life  :  bttt>  on  ikti 
%hote,  he  did  not  look  upon  him  As  a  good  life< 


Lotd  iJf tfilj/fc/rf.—^*  The  qucftion  K>i  fraud  eatinot  exift 
in  this  cafer  -When  a  man  makes  infurance  upon  a  lifd 
geneifally,  without  any  reprefentation  of  the  (late  of  the  USt 
infured,  the  infurers  take  all  the  riik,  unlefs  there  Was  fomd 
fraud  in  rfic  pcrfon  infuring,  cither  ty  his  fuppreffing  fom^ 
citcumftartces  Which  he  knew,  or  by  alleging  what  wa< 
falfe.  But  ii  the  perlbn  infifring  knew  no  mote  than  the 
tnfufei'^  the  latter  taked  the  rifle.  In  this  cafe  there  is  a. 
irarranty,  and  wherever  that  is  the  cafe,  it  muft,  at  all 
events,  be  proved,  that  the  party  vi'^s  a  good  life,  which 
hiakes  the  queftion  on  a  warranty  much  larger  than  that  oii 
frauds  Here  it  h  proved  that  there  was  no  teprefentattoil 
at  all  as  to  the  ftate  of  life,  nor  any  queftion  aiked  about  it ; 
nor.  was  it  neccffary.  Where  art  infurance  is  upon  a  rcpre* 
fentation,  every  material  circumftance  fhottld  be  mentioned, 
fuch  as  age,  way  of  life,  &c.  But,  where  there  is  a  war- 
ranty, then  nothing  need  be  told ;  but  it  muft  in  general  [  42p  ] 
be  pfoved,  if  litigated,  that  the  Rfe  nvas,  in  faff;  a  good  one, 
0nd  fo  it  may  fe,  though  he  have  a  particular  ittfinnity.  The 
only  queftion  is,  mfhtther  he  nvas  in  a  reafonable  goodjlate  of 
heahhf  and  fueh  a  Rfe  as  ought  to  be  infured  on  cotnnwh  terms!* 
The  jury,  upon  this  dhrciKon,  without  going  out  of  court, 
feund  a  vcrdx^  for  the  phintiE 
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G  H  A'  ?»        in  a  {(^fequent  cafe,  the  fame  rule  of  docifion  was  recmiH 
^^OCIL       mended  and  enforced*    It  was  an  a&ioa  on  a  policy  on  tfee 
WiilUv.  Poole,  ^^  of  Sir  Simeon  StUart^  Bart,  from  the  xft  of  April   1779 
sictiDgs  at        to  the  I  ft  of  JprU  f  780,  and  during  the  life  oi  EU%a  Bt^gi^ 
crVac.\7Sb.    •£«<^''«     This  pollcf  Contained  a  warranty  that  Sir  Simtm^ 
was  about  57  years  of  age»  end  in  g^d  hnAh  on  the  iiit  ^ 
May  i779»  dnd  that  MrSv^u^r  was  about  78  years  of  age. 
The-  defendant,  at  the  trial,  admitted  that  Sir  Simem  and 
Mr6«  Ewer  were  of  the  refpe£iive  ages  mendfooed  in  die 
warranty!  that  he  died  before  tbft  iftof  .^i^nV  1780^    and 
that  (he  was  living*     Two  queftlons  wei«  intended  to  have 
been  made  ^   1  ft,  As  to  the  plaintiff's  inttreft  :  ad.  On  the 
Warranty  of  health.     The  former  was  difpofed  of,  by  the 
plaintiff  having  proved  a  judgment  debt.      As  to  the  lattery 
it  appeared  in  evidence^   that,   although   Sir  Simtm    was 
troubled  with  jTpafms  and  cramps  from  violent  £ls  of  the 
gout,  he  was  in  as  good  health,  when  the  policy  vraa  nnder^ 
written,-as  he  had  been  for  a  Ibng  time  before*    It  was  ai£o 
proved  i>y  the  broker,  who  efiefked  the  policy,  diat  the  «a« 
derwriters  were  told,  that  Sir  Simeon  was  fubje£l  to  die  gout. 
Dr.  fUhirden^  and  other  gentlemen  of  the  faculty,  vrere  »' 
amined,  who  proved  that  fpafms  and  convidfions  wen  fyo^ 
toms  incident  to  the  gout< 

.  Lord  Mafisfieid."^^^*  The  imperfection  of  language  is  fvcfi^ 
tliat  we  have  not  words  for  every  differemf  idea  $  and  the 
real  intention  of  parties  muft  be  found  out  by  the  fubyed 
matter.  By  the  prefent  policy,  the  life  is  warranted  to  fome 
of  the  underwriters^  in  healthy  to. others  in  gofd  health  ;  and 
yet  there  was  no  difference  intended  in  point  of  {zSl.  Snci 
a  warranty  can  never  mean  that  a  man  has  not  the  feeds  ef  s 
diforder.  We  are  all  born  with  the  feeds  of  mortality  m  us. 
A  man,  fubjed  to  the  gout,  is  a  life  capable  of  being  infup- 
[  440  3  ^^f  if  he  has  no  ficknefs  at  tlie  time  to  make  k  an  unequal 
contra£i."    There  was  a  verdid^  for  the  plaintiff. 

y'tdc  aQte,  ch.      In  a  former  chapter  We  faw,  that  when  the  riik  is  emirci 
^^'  and  it  is  once  begun,  there  (hall  be  no  apportionment  or  re* 

turn  of  premium,  though  it  (hould  ceafe  the  very  next  day 
after  it  commenced.  The  fame  rule  is  applicable  in  every 
rcfpeft  to  the  premium  on  life  dnfurances ;  for  the  contra^ 
is  entire^  and  if  the  pcrfon  whcfe  life  is  infurcd,  fhould  put 

an 
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an  end  to  it  the  next  day  after  tlie  ride  commences,  though  CHAP. 
the  underwriter  is  difcharged,  there  would  be  no  return  of 
premium.-  Thi^*  ha$k  n«vi^  been  dpci^led  in  any*jUditbl  de- 
teritiination  exprefsly  on  the  point,  but  it  has  frequently  been 
declared  to  be  the  law  upon  the  fubjeol  by  the  learned  judges 
in  the  courfe  of  argument,  when  return  of  premium  on  ma- 
rine infurances  was  the  point  under  difcuflion.  This  was 
particularly  done  in  the  cafe  of  Tyrie  v.  FUtchety  by  Lord  Co\i,'pcr,  66^ 
Mansfield^  when  delivering  the  judgment  of  the  court. 
**  Thert  haa  been  an  inftance  pat,!'  iaid  his  Lordihip^  V  of  a 
^  policy  where  the  naeafure  is  by  time,  which  feems  to  nte 
*^  to  be  very  ftrong  and  appofite  to  the  prefent  cafe  ;    and 

V  that  is  an  infurance  upon  a  man's  life  for  twelve  months^ 
'*  There  can-be  no  doubt  but  this,  rifle  there  is  conftituted  by 
*^  the  meafure  of  time,  iiiui  depends  entirely  upon  it :  for  the 
*^  underwriter  would  xlemand.  double  the  premium  for  tw9 
"^^  years>  that  he  would  take  to  infure  the  fame  life  For  one 
*'  year  only.  InTueh  policies,  there  is  a  general  exception 
'^  againfl:  fmdide«  If  the  perfon  puts  an  end  to  his  own  life 
^*  the  next  day,  or  9  month  after>  or  at  any  other  period 
*^«  within  the  twelve  months,  there  never  was  an  idea  in  any 
*^  man's  breaft»  that  part  of  the  premium  fliould  be  returned*^' 

AfterWafds  in  the .  cafe  of  Btrmon  v.  Woodbridge^  Lord  Douglas,  758. 
Mtmsfitld  laid  down  the  &me  do£^rine»     "  In  an  infurance 
**  upon  a  Iife«  ^with  the  common  exception  of  fuicide,  and 
^*  the  hands  of  juftice,  if  the.  party  is  executed,  or  commit 

V  fuicide^  in  twenty^four  hours,  there  ihall  be  no  return." 

From  thefe  opinions  which  have  been  frequently  repeated 
in  other  cafes^  the  law  upon  the  fubjeCl  of  return  of  pre- 
mium, as  applicable  to  life  infurances,  feems  perfeAly  afcer*- 
tained  ^  becaufe  except  in  the  cafe  of  fuicide  or  a  public  ex* 
cctttion^  the  queftion  can  never  arife. 
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*^3DCI1I  ^'     A  ^  infurancc  of  this  fort  is  a  cdntraa,  hj  vhich  dei* 

W*^j-  L/    "^^  furcr,  in  coniideration  of  the  premium  which  he  it? 

ceives,  uiidertakes  to  indemnify  the  inflircd^agiinft  all  lofef». 

^hich  ht  may  fuftain  in  his  b^ufe,  or  goods,  hj  t&cm  d 

fire,  within  tlie  time  limited  ili  the  fwlicf;    To  enter  upo* 

k  detail  of  the  Varioiis  advantages,  which  mankind  hxrt  d^ 

rived  ftdm  this  fpccies  of  contrau^,  would  be  a  tWiftc  of  m\ 

becaufe  they  ire  obvious  to  every  underftarfding.    As  B* 

does  it  faH  within  the  dortipafs  of  my  plan  toenunicratttD^ 

Various  offices  that  have  been  inftitutcd  for  the  pnrprfc  «f 

infuring  property  againft  firei  or  the  rules  and  r^ulitictt^ 

by  which  they  are  fevcraily  governed.    Some  of  ilicmlw*^ 

been  inftituted  by  royal  charter ;  others  by  decJ  ifnroUcd ;  ^^ 

bthers  give  fccurlty  vipon  land  for  thtf  payment  (rf  iof^ 

iTie  rnlcsj  by  which  thcfe  focicties  are  governed  ate  cfta^ 

$ct  z  ft.  Black.  iKhcd  by  their  owix  managers^  and  a  copy  given  tocrcrtptf* 

*^^  .  fon  at  the  time  he  infures  j  fo  that,  by  his  ^cquicfcem^* 

fubmits  to  their  propofals,  and  is  fully  ifftitti  of  «^ 

rules  tfpon  the  compliance  or  non-compliancfe  with  WJ^ 

he  will  or  will  not  be  entitled  to  an  indemnity- 

The  ccmftruflfcion  to  be  put  upbtt  ihote  r«g**(*^^l^ 
but  feldom  become  the  fubjcft  of  judicial  inquiry,  ^ 
inftances  only  having  occurred  in  our  rcfearches  **P°^^ 
occafion.     In  the  propofals  of  the  Umhff  Aff^^^  Jt 
pany,  and  fame  of  the  other  offices,  there  is  a  ^^^^,1 
which  it  is  provided,  that  they  do  not  hold  thcnifeiv^* 
for  any  lofs  or  damage  by  fire,  happening  by  vnj  i" 
foreign  enemy,  or  any  military  or  ufurped  povjer  ^^^ 
It  became  a  queftion,  what  fpecies  of  infufreflion  »»^      , 
deemed  a  military  or  ufurped  power  within  the  mc  ^^ 
this  provifo.    It.  was  held  by  the  Court  of  Comnwnf 
againft  the  opinion  of  Mr.  Jufticc  Go&M  that  \i  coui^^ 
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Hiesm'to  Attend  to  houfes  fct  o^  fire  hy  v^&m^  Qf  ?|iv  wvaft^  ^^f'  ^^ 
from  abroad,  or  of  an  internal  rcbelljon,  when  armies  arc  ^_^*^' | 
«iQp)p|f4  to  fiipport  it. 

The  cafe  in  which  this  queftion  arpfe,  was  an  aftion  of  Drinlcwater  ▼. 
covenant  agajnft  the  cjef^ndants  upon  a  Policy  of  Infarance  |io„  ofif^tJiv' 
of  a  malting  office  of  the  plaintiflTs  at  Norv^'ch  from  fire,  in  ion  Aflur^nce, 
which  policy  ther^  was  ^  provifa  that  the  corporation  fliould  *  ^*****  3^4* 
IgiOt  be  liable  in  cafe  the  fame  (houlcf  bo  bi^mt  by  any  inva*- 
%Qn  by  foreign  encn^ics,  or  any  military  or  ufurpcd  power 
Yhatfoever«  and  that  (he  defendants  had  not'kept  their  pot- 
Cnant9,  to  the  plaintiff's  da^mage.    The  d^fendan^a  pJeadfirO; 
ijh.e  general  iflue,  that  they  have  not  bri)ke  th^ir  covenant9f 
^•id  thereupon  iflue  13  joined.     :^dly« .  Th?y  plead  that  it  wa» 
^^ornt  kf  Off  ufurped  foiver  \  the  plaintifiF  replies,  that  it  was  ^ 

^ot  burnt  by  c^n  ufurp^4 po*u^r^  and  thereupon  iffue  is  aUo  joiiji- 
4d.  This  caufc;  was  tried  at  Norwich  al^zes  v  a  vcrdicl  was 
siyeti  for '  the  plaintiffj  and  469/.  damages^  fubje£l  to  th^ 
j^piniQn  q£  the  court,  upon  the  following  cafe,  viz.  Thdt  up^ 
Qn  A^urjaji  the  27th  of  November ^  a  njob^rpfe  ?it  No^-viifb 
Vipon  account  of  the  high  price  of  provifions,  and  fpoilcd  an4 
jicilroyed  divers  cjUantities  of  flour ;  thereupon  .the  proclaim,!-' 
lion  wa3  rcad|  find  the  mob  difperfed  for  that  time.  After- 
wards another  mob  arofc,  and  burnt  down  the  mailing  oflic^" 
fc  tho  pplfcy  nientioned.  The  queftlon  js^  whether  t(\^ 
l^afntilf  h  entitled  to  recover  in  this  aclion.  Ti[>is  cafe  wn^ 
Iwi^e  argued  at  tb^  bar,  and  the  coqrt  took  t^rnt^  to  deliber- 
ate \  aftey  whiqhi  as  the  judges  differed  in  opinion,  they  d^-* 
tivered  their  opinions /iff  ia/Jvj, 

^fr,  Juftfce  QaufJ  was  of  opinion,  th^t  fhe  malting  ofliC(| 
peirig  burnt  by  thp  pioby  who  rofe  to  reduce  tlie  price  of  prof' 
yifionSj  the  f^rne  WJ^H  burnt  by  \\\)  u f'n'i^f if  power ^  within  the 
true  intent  and  nicaiiing  ti£thc  pvQviio  in  ilic  policy  :  ti;  !V\< 
that  it  W4^  fin  ufuirpcd  power  for  mf  pcriqiis  tq  a^mble 
•  themfelves,  to  alter  the  )a\VSj  to  fct  a  p»icc  upon  victuals,  &Cr 
he  cited  Pofihatn  I22|  ^here  it  is  agreed  hy  the  julliccs,  that 
<o  attempt  fuch  ^  thjiig  by  force  is  felony^  if  not  treafon  y 
find  therefor^  jwdjgment  opght  Jq  be  fgr  the  defendant* 
« 

Mr.  Juftice  J2tf//v//;,f.-r-*«  The  ^ords  *?  lifurp^d pi%i^cr!*  jn" 
0ie  provifo.  ^et^rding  to  the  true  Import  th^ri;of,  ^nd  the 
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CHAP,  meaning  of  the  parties,  can  only  mean  an  invafioB  of  tk 
^^■*''  kingdom  hj  foreign  enemies  to  girc  laws  and  ufurp  thcp*- 
emment  thercofi  or  an  internal  armed  force  in  rcbdttdo,  a(> 
fuming  the  power  of  government  by  making  laws,  tod  ptto- 
ifliingy  for  not  obeying  thofe  law<u  The  plea  alleges  tfut 
the  malting  office  was  burnt  by  an  u/urpiJ  po^oer  utkMj 
exercifed,  b«t  does  not  charge  tiat  ofurpcd  power  as  arid- 
.lion,  that  a  mob  rofe  at  Norwirh  on  account  of  the  price « 
Yi&ualsi  and  as  ibon  as  the  proclamation  was  read,  tliet  tf 
^rfed )  therefore  judgment  ought  to  be  for  the  plaimii' 

Mr.  Juftice  C//w.— "  The  words  muft  mean  fachan  dit 
ed  power  as  amounts  to  high  treaibn,  which  is  fettled  bytk 
i5th  of  Edward  Third.  The  ofience  of  the  mob  in  the  p»rf 
»ent  cafe  was  a  felonious  riot,  for  which  the  offcndew  arifh 
hare  fuSered ;  but  it  cannot  be  (aid  to  be  an  ufurped  pover) 
therefore  I  am  of  opinion  that  judgment  (hould  be  gives  Ai 
Che  plaintir.'* 

Lord  Chief  Juftice  mimot.-^''  Upon  the  teft  confi<l«»' 
tion  I  am  able  to  give  this  cafe,  I  am  of  opinion,  Aat » 
burmng'of  the  malting  office,  was  not  a  burning  hf^vf 
td  power  \ftihin  the  meaning  of  the  prorifo.    Polici«w"* 
fttrance,  like  all  other  contraas,  muft  be  conftnied  acconjj 
to  Ac  true  intention  of  the  parties.  ■  Although  the  w«* 
on  one  fide  faicT,  that  pcriicies  ought  to  bo  conftrued  fto* 
ly ;  on  the  other  fide,  that  they  ought  to  be  eonftmcd  *»' 
ly ;  in  a  doubtful  cafe  I  think  the  turn  of  the  fcale  oap  » 
be  given  againft  the  fpcaker,  becaufe  he  has  not  foUy  ** 
dearly  explained  himfelf.    The  impcrfeaion  of  bn«^ 
exprefs  our  ideas  is  the  occafion  that  words  have  equir 
meanings  :  and  it  is  often  very  uncertain  what  *^P*?^ 
a  contraa  in  writing  mean.     When  the  ideas-  arc  b^T 
wordo  exprefs  them  clearly  5  but  when  they  a^  ^Jt 
difficulties  often  arife :  and  men  differ  much  about  mc 
intended  to  be  conveyed  by  words  i  In  the  prefentcafci 
is  the  true  idea  conveyed  to  the  miirf  hy  the  ^^^^^ 
fvmit  f  The  rule  to  find  it  out  is  to  confider  ^^^^ 
the  context,  anH  to  attend  to  the  popular  uft  of     uiai 
according  to  Hvraet^  Arktrium  tji^  H  jnSf  ft  ''^'^Jl^ 
My  idea  of  the  words,  tumt  ty  an  ujkrfidpf*^^  "^ 
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tomestt  is,  that  thejr  mean  burnt,  or  kt  on  fire  by  an^kivafi^  Q  H  A  P- 
itpm  abroad,  or  of  an  internal  rebellioxH  whicn  armies  ape      XXfll- 
employed  to  fupport  it,  when  the  Jaws  arc  dorman,^  and 
filcnt,  and  firing  of  towns  arc  unavoidable}  thcfe  arc  the 
outlines  of  the  pidure  drawn  by  the  idea  wbicb  thcfe  wor(}s 
convey  to  my  mind.    The  time  of  the  incorporation  of  this 
fociety  of  the  London  Affurancc  Coakpany»  wft»  fpott  after  .a 
TcbeUion  in  this  kingdom,  and  it  waa  not  to  romantk:  a  tU^g 
to  guard  againft  fire  by. rebellion,  a$  it  might  be  now  y  .the 
timc>  therefore,  is  an  argument  with  me  that  this  is  the 
meaning  of  thcfe  words.      Rebellious  mobs  may  be  alio 
.|neaQt  to  be  guarded  againft  by  the  pKOvifo>  becaufe  this 
corporation*  commenced  foon  after  the  riot  aA  i  ^^i  ^^  coo^- 
men  mobs  had  been  in  their  minds,  they  would  .bavi^  I9tdc 
ufc  of  the  word  moh.     The  words  "  nfurftd  pTwcr^  ro^y 
have  a  great  variety  of  meanings  according  to  the  fubjc^it 
liiattcr  where  they  are  ufed,  and  it  would  be  pedantic  to.  dff^ 
£ne  the  words  in  their  various  meanings ;  but  in  the  prefcat. 
cafe,  they  cannot  mean  the  power  ufed  by  a  common  mob* 
It  has  not  been  faid,  that  if  (me  or  fifty  perfons  had  wick- 
edly fet  this  houfe  on  fire,  that  it  would  be  within  the  mean- 
ing of  the  words  ufurftd  pTwer.     It  has  been  ob}e£ied,  th^t 
here  was  an  ufurped  poztfer  to  reduce  the  price  of  vidual^, 
but  this  is  part  of  the  power  of  the  crown ;  and  therefore  it 
was  an  ujurped  p^wir  :  but  the  king  has  no  powocto  reduce 
the  price  of  visuals.    The  difFerence  between  a  rebellious 
mob  and  a  common  mob,  is,  that  the  firft  is  high  treafon  \ 
the  latter  a  riot  or  a  felony.      Whether  was  this  a  common 
or  a  rebellious  mob  ?  The  firft  time  the  mob  rifes^  the  mag- 
iftrates  r»d  the  proclamation,  and  the  mob  difperfe;  they 
hear  the  law  and  immediately  obey  it.     The  next  day  anoth- 
er mob  rifes  on  the  fame  account,  and.daniages  the  hofufcs 
of  two  b<4ker8  \   thirty  people,  in  fifteen  minutes,  put  thii 
army  to  fiiglic,  they  were  difpcrfed  and  heard  of  no  more* 
Where  are  the  j^ac/  btlll  which  Lord  Hale  deferibcs  ?  This 
mob  wants  an  uxriTerfality  of  purpofe  to  deftroy,to  make  it  a 
rebelilous  mob,  or  high  treafon.     i  Halt*^  P.  C.  135.    There 
muft  be  an  univerfality,  a  purpofe  to  deftroy  all  Yionios^  all 
inclofures,  all  bawdy  houfef ,  &c» .   Here  they  fell  upon  two 
bakm  and  a-  miller^  and  the  mob  chaftiased  thefe  particular 
perfons  to  abfttath^ piice oiptavifions i^ a  paxtieubi; place : 

N  N  2  thi* 


\ 
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CHAP.   tM$  Joe»  not  amQtmt  to  a  rebellious  mob.    When  the  hwi 

XXIIT 

^^"''  are  ei[eciited  witb  fpirit*  mobs  are  caGly  quelled  \  fomctiiaa 
a  courageous  aft  done  by  a  fingle  pcrfon,  will  quell  aticf  dif* 
pcrfc  a  mob.  And  fometimcs  the  wifdom  of  an  individual 
^mS  da  tbe  fame,  as  is  thus  beautifully  defcrihed  by  fir^i 

jfc  v^tuti  m^i^  in  fofuh  cum  fape  coQrta  f/f 
Srdiihji  f^vitjue  nrnmis  ign^^ife  witgitt^ 
Jamquc  JiKts  et  fifctt  VQlant :  /bror  orrna  minifMt 
Turn  fiftate  gravfm%  ac  mentis^  J%  firtc  virum  ^udi 
Ccnfiicx^Ci  Jffcntif  arrfSttfyue  auribt^s  ad/tanf  i 
Jlle  re^rt  diHh  animo^^  ft  J^ora  mulc(t% 

But  amongft  armies,  the  laies  arc  (ilenced,  and  tfce  tlfiwl 
or  coura|^  of  an  mdividual  will  fignjfy  nothing,  Upon  tb 
whole,  I  am  of  optnton,  that  there  muft  be  judgment  for  ^ 
plainrifFi  and  accordingly  the  ^Jlea  was  ordered  to  kc  dcBf* 
crcd  to  the  plaintifiv  by  three  judges  agalnft  one#^ 

•  The  Sun  Fire  OfiScc  Km  ufed  woi^s  <^  a  larger  ini  »^ 
extcnfire  import  than  thofe,  which  were  the  fiibjcfl:of  dtfw 
Son  in  tl^c  laft  cafe  j  for  the  proprietors  of  that  co^ 
declare,  that  they  will  not  pay  any  lofs  or  im^  ^1  ^ 
happening  by  any  invafion,  foreign  encmyi  Wv*/  r^»w^^ 
any  military  or  ufurpdi  power  wbatcv^.  A  cafc  has  «y^ 
tunatefy  arifcntJn  which  the  meaning  of  (tit^y^^^ 
ifnttmotkn^  has  been  the  fubje^  of  judicial  inq^i^' 

Langdair  r.     '  An  afi lott  vn%  brought  on  a  policy  of  Infuftncie  to  ft«^ 
^fm^^nh.  ar  from  the  Sm.  Fire  Office  a  fethfaaion  for  AzWi^  *^ 
oiliwteH^  ^  to  the  plaintiiTa  houfes  and  goods  by  the  rioters,  who, « 
^It  ^*^      ^^  "^'^  known,  and  hiaory  wiU^  inform  poftcrity,  in /T 

1 780,  to  the  terror  and  difmay  of  the  inhafbipnts  fif  ijj 
traTcrfcd  that  city  for  fcveral  days,  bwrnbig  «inil  ^^^^^ 
Rman  CtftMk  chapels,  piAHc  prifona,  and  the  ^^"^^j^. 
rious  indtyiduals  •,  the  oftenfible  purpofe  of  xhtir  ^^*^^^ 
being  to  procure  the  repeal  of  a  wi05  and  ^^^^'^[r/l 
(which  had  paflcd  for  fome  indulgencctf  to  itoman  f^^^'j^ 
^d  who  were  at  laft  only  di<jperfed  by  ttiWxW^  '^'^ 
the  circumftances  of  thefe  riots  were  very  recent,  W  ^ 
not  minutely  gone  into  at  the  trial  It  was,  ^^''^!^^^^^ 
ilciently  piovodi  that  the  plaintiff,  on  account  of  to  '^^ 
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(bdng  |a  Catbdkj)  bad  bcen^  amoQ|[!l  oliicrs,  felcQed.as  an  C  H  A  ^ 
pbje£l  of  ihc  rage  of  the  times,  and  that  his  hoiifcs  and  cf-  ,  ^^^^; 
fe^s  were  fet  oil  fire.  The  office  defended  this  aftion,  cont- 
fidering  that  they  were  pTOte£ted  i>j  the  .axtLde  juft  recited^ 
namely,  *'  That  they  would  luxt  .anfwer  for  any  lofsj  occa- 
^'  fioned  by  an  invafion,  foreign  cuemjf  ^ivil  .commothnf  or 
•*  any  miliury  or  ufarped  power  whatever.^  This  point 
Ifs^  argued  much  at  length  bj  the  counfel  on  both  fides. 

Lord  Mansfteld.rrr^^  Gentlemen  of  the  jury,  this  is  an  ac* 
tion  bnmght  by  the  plaintiff  agatnft  the  defendants  upon  the 
policy  of  infurance  mentioned  in  the  pleadings,  for  the  value 
of  pn)|>city,  which  was  conCumed  by  fire.    Moft  undouht- 
^\^  every' inan>  leaning  muft  he  ito  the  fide  of  the  plaiujtifli 
in  Older  to  divide  the  lofs  in  fo  i^^eat  a  cdamity.     But  that 
fieaning  muft  be  g^ovc^n^  \sj  mtei  of  law  .and  ju(lice.:  and 
|he  only  ^neftion,  tltat  aarifes  ifor  jour  detearmination  and 
f hat  of  the  court,  is  fin^y  npon  xhe  oqnftru^ion  of  two 
^frords  in  the  policy*    It  will  he  inecePary,  in  order  to  inyel^ 
^igate  this  matter,  to  go  9n|q  ithe  liiftoiji^  which  iias  heen 
^ppencd  and  cxglaiaed  to  iroii,  «»f  lOi&asT  infurance  .policies. 
In  the  y^ar  i^JtOi  the  London  ASutance  Company,  put  into 
(heir  p((dicies  «U  t^  word^  here  i^ed,  tJ^cpt  scivU  cominotion^    ^ 
^yhate^er  fire  bappensL  by  a  fojeign  ezurmy  is  clearly  pcovidc* 
fd  againft  ; , when  they  bi^m  hoides,  vor  fet  'fire  to  a  town, 
|h*t  is  alio  provided  for.    What  is  meant  h,^  military  .o^ 
\id[ttrped  power  f   They  a^e  ambiguous  \   ai\d  they  (eem  to 
liave  be^.  the  fub}e<^  of  a   q^^efiion  and  idetermjnation. 
"ifbey  aniift .  mean  f ebeUIon,  <^Itere  the  £re  is.  .ti^^e  by  au«  yide  Ybpra. 
ibority  \  ^  in  the  ycjur  1 745,  the  xehpls  came  to,  Dfrby^  and 
|f  they  |)^  ordeted.  ^ny  P^^  ^f  ^^  town,  .01  a  fingle  houfe  . 
lo^be  fe^  t^x^  fi;rcc  thstf  .wbnld  have  heen  hy  authority  of  a  re-  n 
kettion.     That  15^  the  only  xUttintlion  in  the  cafe— it  muft  be 
by.  ret^ilion  got  to  f uch  a  hea.^,  as  to  he  under  authority, 
Ii^  ithe  yeas  172/^  forqe  fears  after  the  Lotulfm  AfTurance 
Caippany  had.dpne  it,  the  Sun  Flt^  Office  put  in  the.  excep- 
jpion;  and  in  17%7|  they  put  in  (o^Iier  words  :   they  do  not 
keep  to  the  form  of  iht  Lotion  AHiirance  :.  they  do  not  fay 
by  invafion  from  foreign 'enemies  merely  :  they  clearly  .pro.- 
li4fi ^ig/i^nSL  TebelIiaRj.4ctcrixa^aedi^boUi(m^  with  generals 

wh9 
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CHAP,    wio  could  give  orders.     Though  thh  be  fo  guarded,  de 
???'  I    •^^^  ^"^  Office  did  not  think  it  anfwered  their  purpofc;  aiwl 
therefore  they  took  the  words  civil  commotion.    Not  only  uUng 
thofe  words,  applfcabfe  to  guard  againft  a  foreign  cncmf, 
againft  a  rebclHon,  where  there  arc  officers  zud  fate, 
that  can  give  authority  and  power  ;    but  they  add  otkr 
words  as  general  and  un technical  as  <^an  poffibly  be  ufri; 
civil  commotion,  not  civil  commotion  that  amounts  to  A?^ 
treafon.     They  avoid  faying  civil  commotions  that  amonntto 
felony  :  they  avoid  frying  civil  commotions  that  amount  to 
mifdemeanors  :  but  .they  ufe  a  general  exprc/fion,  **'if  theiniP 
"  chief  happens  from  a  civil  comnKJtion,*'  taking  the  brgeft 
arid  moft  general  fcnfe  of  the  word^  that  the  language  v3! 
allow  :  they  do  not  even  fay  a  riot.     It  may  be  a  qucftion  m 
point  of  law,  whether  an  affembly  or  multitude  be  a  riot 
In  that  cafe,  they  do  not  fay  commtrting  a  felony,  but  fpcal 
of  fire  occafioned  by  civil  commotion.     The  finglc  qncftion 
is,  whether  this  has  been  a  civil  commotion.    If  there  he  t 
cafe,  to  which  th^fc  words  can  be  applicable,  it  is  to  a  cafe 
of  this  fort.     I  cannot  fee  any  of  the  other  words,  to  vW* 
it  can  be  applied.     Ufurped  power  takes  in  rcbelfion,  afiiflt 
by  ufurped  powers  amongft  themfelves-     From  a  foreign  en- 
emy the  office  is  fecured.     But  what  rs  a  civil  commotion. 
h  is  fomething  elfe.     The  prcfent  was  an  iufarrc«9ion  oftht 
people  refilling  all  law,  fetting  the  proteftion  of  the  gor* 
crtiment  at  nought,  takmg  from  every  man,  who  was  the  oo- 
jeft  of  their  refentment,  that  protection,  as  appears  km 
the  evidence  given  by  the  witneffcs  upon  the  hdcs^  and  vwcft 
you  all  know  as  well  as  if  no  witneffcs  had  been  produced. 
-What  was  the  objea  and  end  of  this  violent  inftirrcaioa- 
}t  took  place  in  many  parts  of  the  tcfwn  at  the  fame  tiin«t 
and  the  very  fame  night  5  the  mob  were  in  Brofid-freth 
Catherine's  in  Cvlman^Jlreet,  at  Bhckfrinr's  Bridge,  a^^  ^^  ^^J 
plaintiff's-     What  is  the  objca  ?  G//.vn../  dtfruaion,  icmrd 
amfufton.     It  certairdj/  was  meant  40  aim  at  the  vff'f  ^*itau^ 
cinfiiiution»    It  was  not  a  private  matter,   under  the  cdo 
ci popery  only,  to  deftroy  all  Papifts  under  a  pretence  orj 
cry  of  Nopopiry.    But  the  general  objed  was  icjhi^^-^^  ^ 
^fu^on.    The  Fleet  Prifon  was  burnt  down  :  Nc^?^^^ 
barm  down  the  night  before.    The  King's  Bendi  Pt^ 
burnt,  and  aU  the  prifoners  fct  at  liberty.    The  ^c^'^^^JJ^ 
well  is  burnt  ;'  the  Bank  attacked  :    confidcr  the  con 
qucnc^,  if  they  had  fucccedcd  in  dcilroying  the  P^^ 
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Eilglafid.    The  Excifc  and  Pay  Offices  in  Sroad-Jnet  were   C  HAP. 

threatened*    Military  rcGftancc,  and  an ejctraordinary  ftrctch    ^_„-^^\ 

were  made  and  juftified  by  neceflity. .  There  was  a  great . 

dpal  of  iiring»  many  men  were  killed ;   and  the  houfes  of 

a  vaft  number  of  Papifb  were  burnt  and  dedroyed.    What 

i^  this  but  a  civil  commotion  P   No  dc6nitioii  has  been  at- 

tempted  to  be  given  of  what  it  is.     It  is  faidj  that  this  is  a 

civil  cominotion  diftia£l  from  ufurped  power  and  rebellion* 

It  is  admittedj  that  this  kind  of  infurredion  may  amount  to 

high  treafon  ;  and>  to  be  fure,  it  may.     But  the  office  do  not 

pqt  their  expe£lation  upon  trying,  whether  they  were  gtfilty 

of  high  trea(bn  or  not.     There  is  no  manner  of  doubt>  that 

this  was  an  infurre£lion  for  a  grand  purpofe^  to  take  from 

^  fet  of  men  the  prote£lion  of  the  law.     That  is  levying  war- 

againft.  the  king  -,  there  is  not  any  doubt  of  it.     It  is  not  put 

Vpon  that|  but  on  the  ground  of  a  civil  commotion.     It  is^ 

opt  an  occafional  rioit,  that  woi;ld  be  another  queftion*    I  do 

n<it.give  any  opinion  what  that  might  be.    You  wiU  glvp 

your  opinions)  whether  .the  fads  of  thia  cafe  bring  it  witliin 

the  idea  of  a  civil  commotion.     I  think  a  civil  commotion  is^ 

t^is  i  an  infurreAion  of  the  peqple  for  general  purpoftSi 

ihottgh  it  may  not  amount  to  a  rebellion^  where  there  is  an. 

Vfurped  power.     If  you  think  it  was  fi^h  a.n  infi\rre£^ion  of 

the  people  for  the  purpofes  of  general  mifchief,  though  not , 

^imounting  to  a  rebellion,  but  within  the  exception  of  the 

policy,  you  will  find  for  the  defendant^*.    If  not,  yoi4  will 

iiod  for  the  plaintiff."    The  jury,  agreeably  .to  the  Clnef  Juf-. 

pice's  dired^ioU)  found  for  the  defendants,  {a) 

When,' 

(a)  In  a  poltcy  of  fnftiranee  agamft  loftt  hy  fire  from  half  a  year  to  ludf  i.  Tailc^cm  a«d 
year,  the  •afliired  agreed  to  pay  the  premium  half  yearly, «« a«  long  a*  (he  afc  others  ▼.  Scaai- 
fur^  Ibould  agree  to-accciiC  the  iamc,  witl/in  15  J4sys  afitr  tie  cmfUrttiom  of  |^^  ^; 
the  former  half  year  ;**  and  it  was  alCo  ftipuUtcd  that  no  infurance  (houldi 
lake   place,  till  the  premium  was  a&UiUly  paid  \,  a  lofs  happened  within  ij 
4 ays  after  the  end  of  one  half  year,  hut  bcfo^  the  pi;eipium  for  the  neit 
was  paid ;  and  it  was  held  that  the  afTurers  were  not  liable^ though  the  a^* 
fared  tendered  the  premium  before  the  end  of  the  15  days,  but  alter  the  loik 

The  defen^antK  in  the  above  caqfc  vcrc  Tpcmbcrs*»f  aifpciety  atX'ivtr- 
pool,  for  the  infurance  of  pro^/erty  from  fire :  but  foon  after  the  dccifiOQt 
the  Royal-  Exchange  Afforance  Company,  the  Phauix  and  fomc  ether  In- 
furance Companief  gave  notice  that  they  did  not  mean  to  take  advasitfc  ' 
of  the  judgment  fo  pronounced,  bvt  would  liold  themiklTea.  liable  for  any 
l9rs  during  xht  15  ^j%  that  i^cre  allowed  for  the  payment  of  the  infuranee 
upon  annual  policicfi,  and  all  other  policies  for  a  longer  peri6d.  Bnt  that 
policies  for  a  ihorter  period  than  a  year  would  ceafe  at  iix  o*cloek  in  the 
e? eftiug  o^  the  day  mentioned  in.  the  policy 
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.C  H  a'  P»       \¥h^n  a  frie  hitppeiM)  and  the  pMf  fcAmtm  a  tbCi>iitiiik 

^^l^^l^    fcqucncc  of  kj  he  is  bound  by  the  printed  propo&k  of  iM| 

Bee  the  printed  ^^  the  focktieS)  te  give  unmodkite  notioe  thstttof  totheDfiol 

prof>ofni8ofthc  m  ^ich  he  u  infured^  aad  as  foon  m  |NifiUe  nfwvnri^ 

pfficefe.  ^  within  a  limiied  time  according  to  liic  vegiAiaiiimdiamt 

P>  deKvet  in  as  pal^cttbt  an  account  of  Mb  lo&|fW  iOBOig^ 

2lB  the  mtiM*e  of  the  cafe  will  admit  |  AAd  make  psoofofte 

fame  by- his  oath  or  affirmadon>  by  boded  of  occotmtii tf 

^  Wofdey  V.  fuch  other  vbtxch^n  as  (hall  be  roqfbiwl^  of  ae  fiwU  be  mtu 

pcndul^lftl  iftenee.  .  It  is  alfo  neccfery  that  the  irtfiitod  fliould  pi«i» 

cMi  this  cbufe.  a'tertlficate  under  the  handa  of  tlie  mi^kifters  and  dntdi- 

TiKirdeiid,  togetlier  with  fome  other  reputable  inhalntams  aE 

the  pbri{h|  not  concerned  in  fuch  lofa^  impomngy  that  duf 

»lre  well  acquainted  with  the  chataAer  and  circumftancesrf 

(  449  3    the  fafferer  or  fufferers  j  and  do  knoir,  or  ▼erUytclictt^** 

be>  flie,  t>t  they,  have  really^  and  by  miafortune)  fatoioe* 

[ff  fuch  fire  the  lofs  and  darnage  therein  moitioied.    WW 

s^y  lofs  is  fettled  and  adjufted,  the  faflfertts  xc  0  lepehf 

iil)jii^ate  ^isfa^iotti  withoMt  any  dediiAion« 

Scawc*  AiH  Jn  tlie  LeM  Mercaioria  k  is  faid,  that  policies  oil  kotttt 

«dir.  p.  Z94.      ^^^  ,j^^  ^jj^j^  ^f  j^^  ffwr^^^.    That  this  i«  tnie  of  thehiW 

yidc  p.  4if ,     pariHot  be  denied,  as  we  have  already  ffaewn  in  the  [^cjedi^J 

chapters  becaufe  the  payment  of  the  whole  fitm  depo"! 

Upon  one  finglc  event,  which  rnuil  Hv6$Uy  happefl^^**** 

all.     But  that  it  cannot  be  true  of  infiiraiices  agaiflft  **> 

leither  of  lioufes  or  goods,  is  c<]ually  clear  ;  fot  houfes  mtf  ^ 

fsrtMily  damaged,  and  goods  may  be /dr/M^  deftroyei  * 

which  cafe,  ^s  infurance  is  a  contra^  of  iiHleninity>  the «» 

. j^  of  tlie  contrad  is  anfwered  by  putting  the  party  i"  ^  ^ 

.    ijtuation  in  which  he  was  before  the  accident  ha|^«n^ 

\   .  But  if  he  were  torccovcr  the  whole  ^um  in&ueds  *«  **J^ 

be  in  a  better  fituation,  which  thtt  }aw  will  not  alloir*  1^ 

dcf d,  from  the^above  tpiotatton  from  the  primed  prtjpofi^*^ 

Koyal  ti-        is  CTidcnt,  tliat  the  office*  confidct  thcihfelves  liable  for  pal^ 

thangc  Affpr-   ^  j  ,  ff        jj  y   j;^^    f  ^j^^^   jf  ^^^^  ^,l  eiprefsif-  ^^ 

anceCompauv.  ^'       •        ,'       ,  .         t.       «nnvdw 

suniirt  pifit't,  take  to  allow  all  reafonable  chairgtSi attendmg  ^"^^        .^ 
o£  &^'"     goods,  in  cafes  of  fire,  and  |o  pay  the  fuffcter's  iofs,  wi^J 
the  goods  arc  deftroyedi  loft|  or  damaged  by  fvich  tcmo 


Thefe  policies  of  infurance  are  not  In  their  nature  afiip 
blc>  for  ihcy  arc  only  contrads  to  make  good  th^  ^^'^'  ^  ^ 
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llMr  #MMAing  pafty  himfelf  (Ml  fuftnin »  nor  can  tke  in*  c  H  A  f^ 
^C3n^  in  %\mi9^  be  tramferred  fronv  one  perfen  to  anodicr      ^i^t 
vfmIioiM?  the  .i2Qil£nit  of  the  o%€i3.(tf)    Tii«re  is  a  cafe  in    ^  7'"^ 
Wi|ich|  i>7  dbt  popofalt,  che^B  policies  ar^  aUowed  lo  be  tranf* 
|fisre4t9>Ml  tbAt  Hi  when  ^  fiction  dies,  the  policy  and  intei^ 
eft  duveiii  Q^H  contiiiiie  to  tbe  heki  executor,,  or  adminiftraii 
toa-^  refpe^retff  tq  whoRitbcv  property  infarcd  fliaU  belong  | 
pro^Ued^  before  auy  ne^  payment  be  nuidey  fiich  heir,  ex* 
eooteti  or  adtiiiiiiftrator,  dn  procure  hie  4»r  her  Tijtht,  tp  be 
tadoifed  on  the  policy  a(  the  inid  o^ee^  or  the  presiiuia  bt 
pttiiii»|he  name  of  the  (ai^  beir,  execHfior,  or  adminiftrator* 
Mit  in  all  other  cafiis  there  can  be  no  aifignment ;  and  |he 
pncty  daiming  an  indemuity  mud  have  an  intereft  in  the^     £  j^^  ]; 
tUng  infured  at  the  time  of  the  lofs,     Theie  points  were 
llecided  ift*  two  caufes,  one  before  Lord  Chancellor  Kmg^  sifo^       • 
(he:  other  before  Lord  Harflvful^^ 

•  * 

-  On  the  26th  oi  July  1.7a  i,  one  Rkidtd  Inhf^^  took  Ott|  j^j^y^  vU4^ 
irom  the  Sun-  Fitfe  Office^  a  poUcy  ol  iofuraace,  whereby  it  other  v.  DaU 
was  witnefledj  that  whereas  the  id^d  Inland  had  agreed  to  pay,  !  bIoihi^^S^ 
^^canfe  to  he  paid  to-  the  £ud  officer  the  funi  of  five  Ihillinga  Calet,^^ 
vithin  fifteen  daye  stfcer  every  quarter-day,  for  the  inA^r-anc^ 
of  Im  hm^f  being  «he  Ang/tl  Inn  at  Grav^md^  with  hta 
^ooda  -and  aoetehandize  as  therein  after  exp^efied  only,  anti 
pot  e^ewbeie,  t^.  the  dwelUng  faoufe^  not  exceeding  400X 
^Ad'  ^  the  goede-ih  .the  fame  onljb  not  ex^^e^g  $00/1 1 
pnd  for  the  l^abie  |>n)yi  not  exceedii^  190/.  aU  then  occu* 
pied. by  Jatfm  fuk^. ffom* I0&  ailddanuige  by  fire  :  and  f^ 
}aA% m  the  i^Hjkhari  JrfiamI  Qn^uM  duly  pay  or  cattfe  t# 
be  paid  five  ftiiU^i^  %  qiialFte]r«  te  <h^ein  mentioned,  the 
(kid  Coeiety  did  bind  tfaemfelVess  their  hdm^  executora,  ad- 
mimftpnini    and  a^Eigna^    to    pay  and   £itiafy  the  faid 
jMmdi  hti  efecwt^s^  adminiftr^pa^  and  affigns)  with- 
in   fifteen   daya  after  «rery  ^fuarter-dSfiiy,  -  in-   which    he  • 
fitK>ttld  fod^byfire,  hia>lof»  not  exceeding  loooA  according 
\0  the  exa6t  tenor  of  their  printed  propofab.    Tlie  poiiey^ 
^aa^fnb&Hbed  the  a8ih  of  Jtdj  ij2 1»  by  three  of  the  rruAeea 
of  the  (bciety.    Slune  confiderabk  time  afterwards,.  RUUrd 
Irdmd  died,  iiaving  made  hia  witt,  uAAnA^nj  hta  fon  foie 
Ifxecutor )  who  brought  the  policy  to  the  o^^cci  andr  had  an 

indorsement 
t  •  •  » 

(^)  But  ill  marine  infurancei,  the  (solicy  to»j  be  trsatfeired,     {)ekii«)r 
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CHAP,  imtoffrnnent  mad^  dieroon,  that  the  fame  thcabdoogedt^t 
I  ^^5!P'  i    J^™  •  *od  afterwards,  namely,  at  or  about  CArifimas  t^l6^ 
"^^     '  he^  the  faid  Anthnfy  paid  the  office  a  premium  of  tarcarf 
fhiUingt  for  one  yeai^s  infaraQCe,  firom  Ckri/hnas  172^  i» 
Cbriftmas  1727,  as  by  an  article  in  the  propofals,  bewa|a^ 
liberty  to  do.     On  the  24th  of  Augt*/t  1727,  a  fire  happenrf 
al  Grave/end^  which,  an^QSg  others,  deftfoyed  die  houb 
mentioned  in  the  policy  $  and  feme  time  afterwards  the  ^ 
pcliants  applied  to  die  office,  an4  aUeged,  that  they  ludpn^ 
chafed  the  houfe  and  goods  oi  Anthony  Jreiatii:  that  tfaefoifr 
were  their  property  ^\  the  time  of  the  fire,  and  that  thef  W 
an  aflignment  of  the  poKcy  made  to  them,  at  the  fanettv 
C  451  3    that  the  houfe  and -goods  were  aifigned  ;  and  dieyprodapei 
an  afli  Javit  xnade  by  the  appellant,  Rsger  Lynei^  in  wUck 
he  fwore,  that  his  lofs  and  damage  by  bin-ning  the-iaid  faoufc» 
amounted,  at  a  moderate  computation,  to  500/:.  and  upmri» 
and  upon  this  affidavit  was  indorfed  a  certificate  of  dieaiioi^ 
tat,  churchwardens, imd  other  inhabitants.of  Grawjhi,i^ 
they  verily  believed,  accovdingto  thebdt  of  their  MifiwiiBtK»» 
the  appellants  had  faftuned  a  l<^  of  500/.  and  upwards*  BbI' 
neither  in  the  affidavit  or  certificate,  was^  any  raenwwrnn* 
of  any  lofs  being  fuftained  by  the  appellants,  by  the  bnraiif ' 
of  any  goods  in  the  faid  houfe ;  nor  waa  any  aAfav^flu^ 
by  Anthony  Irtlaniy  in  whom  the  property  o£'  the  policy  •^ 
that  he  had  fuffcred  any.  lofs-    The  appellants, faowfWi»»»* 
fitted  that  the  office  Ihould  pay  them  •  1000/.  to  their  J» 
fuftained  by  the  burning  of  the  houfe  and  goodi  j  and  ttcf 
accordingly  filed  a  bill  in  Chancery,  fetting  forth,  tbt  -^ 
ihonj  hdand  agreed  to  fell  and  a^n  to  the  «PP***"^ 
houfe,  ftables,  and  goods,  and  alfo,  at  the  fame  time  pp^ 
to  affign  the  policy ;  and  Aat  by  indenture  of  the  44* 
Jum  1727,  for  250/*  Irehnd  did  aflign  to  the  sppeBw^ 
leafc  he  had  of  the  houfe  and  ftablea  for  the  rcfidac  rf^ 
term  of  70  years,  ^hich  commenced  at  Mi^^nnur^  »4M^ 
II.  5  but  the  goods,  for  which  the  appellants,  as  they  ilfcgTI 
•     were  to  pay  500/.  being  intended  for  one  Tbanuu  Cktras  ^ 
was  to  hold  the  inn  under  the  appellants,  Lrdtinii  bf  ^  It       , 
of  the  feme  date,  fold  Ac  fame  to  Omnh  for  ^^^     i 
The  bill  alfo  ftated,  that  by  another  writing  of  ^^, 
Inland  affigned  the  policy,  and  ^  money  and  hcneit  '^^v 
to  the  appellants. .  That  although  the  bill  of  lalcrf***^ 
bold  goods  was  made  to  CburcA,  yet,  as  the  MffdbBtf  P" 
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tfas* pnrdafe  zncmeffbr  tlici  fttttCi  Ciani  af&gned  lii»  bill  gf    C  H  A  K 
falc  to  them,  for  fecuriiig  the  moncf  they  had  paid  for  the      XXMI. 
goods  ;  aad  afterwmla»  b)^  an^^bttr  vritingY  releafed  to  the 
pjipeUants  his  benefit  and  inter^ft  in  the  policy*    The  bttt 
prayed  fatisfaflipa, 

The  refpondents  put  hi  ^eir  anfiveT*  in  which  they  fel 
forth  the  natore  and  method  of  the  infiirances  made  by  tfa& 
officfiy  and  admitted  the  policy  in  qoeftien,  and  the  appel-* 
lams^  applicatiim  for  tooo/;  lofs :  butfaid»  that  the  affidavit 
produced,  was  not  agreeable  to  the  propofals.}  and  that  they 
had  been  informed  and.  beUered,  that  no  affignment  of  tli&    L  45^  3 
policy  was  nude  to  the  appellants,  nor  any  affignment  of 
go6ds  made  to  them  by  Churchy  till  after  the  fire.     Thc^ 
infiftedy  that  the  policies,  iflued  by  the  office,  were  not^  ia 
their  nature,  affignable,  the  fame  being  only  contmfts  ta 
make  good  the  Jofi,  wluch  the  contrading  party  himfelf 
ihoiald  fttftain  :  and  the  policy  in  queftion  was  firii  made  tor 
Jtkhard  Irdmd^  to  pay  his  lofs,  and  was  afterwards  declared 
by  indorCbaient  to  belong  to  Anthony  Ireland  \  and  that  no 
odiear  perfon  was  entitled  to  the  benefit  of  it.    The  cauib 
proceeded  to  ifine,  and  witnefles  were  examined  on  both  fides; 
and  upon  the  appellanlt'  own  evidence  it  appeared,  that  the 
firft  d^icomfe  between  the  appellants  and  Mr.  Ireland  zhont 
the  policy,  was  afiter  the  execution  of  the  affignment  of  the 
houfe,'  and  that  the  agreement  (if  there  was  any)  abotit  the 
p^cy  was  not,  at  the  time  when  the  appellants  agreed  to  pur'* 
chafe  bnlattt^  term  in  the  houfe.    It  appeared  further,  that 
the  affignment  of  the  policy,  though  bearii\g  date  Ufore^  was 
not  made  and  eiccuted  till  ibme  time  afier  the  fire ;  fo  that 
the  agreement  for  affigning  the  policy  was  a  voluntary  con* 
eeflionof  Ireland  without  any  confideration,  and  independent 
of- the  bargain  for  the  houfe,  and  never  made  till  after  Ire* 
lawT^  interelt  in  the  policy,  as  to  the  houfe,  was  detarmined» 
by  his  felling  his  iatereft  in  the  thing  infured,  and  not  car- 
ried into  execution  till  the  thing  was  loft.     As  to  tlie  appel* 
lants  property  in  die  goods,  they  proved  an  affignment  from 
Charrk  to  Atm^  as  a  £ecurif  y  for  joo/.  but  omitteil,  in  their 
iiunrxogatof ieS)  the  material  queftion,  when  this  affignntent 
was  made :  tliough  the  rcfpondents  by  their  anfwer,  put  the 
timb  plainly  in  ifiiie,  by  iafifting,  that  it  was  after  the  fire ; 
a^  it  did  not  appear  tlxat  the  appellants  ever  had  any  prop- 
erty in  the  goods.    'I'hc  rcfpondents  on  their  part  provedj 

that 
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^6  H  A  P.   tbtt  tlie  ofifiedU  Bot  iofure  any  |^er&]i»  longer  tkaa  thcf 
t.^^j^'  I    cootinmcd  their  propcity  in  the  thiug  infured :  and  that  pcr- 
*^^^^       fons  deaUng  vith  them  «^iight  not  b^  ^xittakcn,^  (udi  nofa^ 
vat  \ifuiUv  ^Ven^ 

Lord  Chancellor  JEjm;.— *'  The(e  poUcies  are  not  xsAm^ 
^nces  of  the  fpocific  things  mentioned  to  be  iafured  *,  uo^ 
do  fuch  infurances  t^ttach  oi^  the  realty^  or  in  any  manner 
gp  with  ^e  fame  as  incident  theretoj  by  any  convcjance  or 
t  45)  ^    aflignment :  but  tliey  s^te  only  Special  agfeements  with  the 
jpexfo.ns  in(iM:ii>g»  againft  fuch  lofs  ox  danu^e  aa  they  xnaf 
jfuftain,    7he  party  infuring  muft  have  a  property   at  tbr 
time  of  the  lofS|  or  he  can  fuftaia  nc^lofs  i^  and  confe<]Tientiyt 
j|aQ  he  entitled  to  np  {atisfaftioq.     There  va^  no  ^Dtnft 
4ever  made  between  (he  office  and  the  appellants  for  any  in» 
fiurance  on  the  premiCss  in  queftion.    N9t  only  tl^e  expiclk 
words,  but  the  eo4  and.  4e(ign  of  |he  coQtraA  with  Jrelc^ 
4o)  in  cafe  of  any  lofsu  Ihnit  and  retrain  ^e  fatisfa^Uon  ti^ 
fuch  lo£5  2%  ihould  be  fuftaine4  by  Richard  Ireland  oni]f  ^ 
and  the  iiidorfement  on  the  policy  c^clamd  that  right  to  hi^ 
executor  Anthwj  Ireland  only.    Thefe  policies  are  not  ii^ 
theirnature  ai&gnable ;,  nor  i^the  intereft  in  them  evu*  U^ 
tended  to  be  transferable  from  one  to  another,  without  the 
ezprefs  confent  of  the  office.    The  tranfafUons  iq  the  pref^ 
ent  c^Ce,  by  changing  their  property  bapkwards  and  forward^ 
»n4  refideriog  it  uncertain  whofe  the  true  property  is,  rai^ 
a  fufpicion,  and  fully  juftify  the  caution  of  die  office^  in  pofr- 
tcnting  the  affignment  without  confent  ^  the  manageiv 
which  method  is  purfued  by  all  the^ifurance  offices.  Bc&dc^ 
the  appellants^  ^aioc^  is  at  beft  founded  only  on  an  afl\giyncit 
never  agreed  for.  till  the  perfon  infured  had  determined  his  ii^ 
tereft  in  the  policy»  by  parting  with  his  whole  property,  ani 
never  executed  till  the  lofe  had  a£iually  happened**     Hi| 
Ibrdlhip  therefore  diCaiuired  die  bilU  ^ 

Upon  this  decree  there  was  an  appeal  to  the  Houfe  of 
liords  \  and  after  hearing  counfel  on  both  fides,  it  was  on* 
.  DBHED  AKO  ADjimCEDf  that  the  famt  (hould  be  dttDufld^ 
and  the  decree  theran  complaiiied  of  (affirmed* 


.* 
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A  few  yean  afterwairds  thU  ^(b  was  oiM  wiA  aj^prcAiK-  CftkP. 
Won  by  Lord  Hanhvichf  and  rdicd  upon  bj  Wrtt  aa  the  >^^', 
ground  of  bis  opinion*  •    ^^ 

^/i^;yf  S/r^  having  fit  years  Bn4  a  half  to  c6m$  W  A  !eafe  Thed«u<f# 
t>(  a  houfe  from  the  plaintiffs,  on  the  27th  of  jlfinl  1734,  §^31.^^,^ 
(ccame  aproprierot  o|  the  Hand-in^Hand  Offlcei  by  infUtlng  otheK 
Ihe  fum  of  400  /•  oh  the  houfe,  for  fcven  ycaw  ^  and  oa  *  ^^^7^  5^4» 
paying  twelve  (hSlings  do^yn,  and  three  pounds  foittc  time 
^fter,  the  Company  agreed  ^toraife  and  pay,  out  of  the 
^*  cfk6t$  <i  the  contribution  ftodc,  the  faid  fum  of  400  A  tir  *  £  454  1 
!^  her  and  her  executors,  adminiftratora,  and  affigns,  fo  often 
'*  as  the  houfe  {ball  be  burnt  down  withiil  the  &id  term,  uui* 
^<  left  die  dir^i^rs  (bould  build  th^  faid  houfe,  andput  h  itt 
^  aa  good  plight  as  before  the  fire ;  and  on  the  back  of  t&t 
••  policy  it  was  indorfed,  Aat  if 'this  poiicy  ftould  be  aifign* 
^  ed,  the  alignment  muft  be  entered  witUn  twenty^n:  dayt 
^  after  the  making  thereof."  Mr$»  Strpd^%  leafe  expmd  at 
'Miifyimmer  1740,  the  houfe  wa«  not  burnt  doiim  till  the 
J(mi4ary  after  1 740,  and  ihe  made  an  aiEgnhlent  of  the  pol^* 
icy  to  A^  plalntiili  the  %iA  of  F^rvarj  after  174©.  The 
Ijueftion  ia,  whether  the  plaintifis,  the  affigheea  of  Mrs.  Siroii^ 
Itre  entitled  to  the  406  A  of  to  have  the  houib  built  again )  t^ 
Vfaethcr  the  houfe  being  burnt  dowtt  after  Mrs-  Strul^ 
'property  ceafed  in  tt|  the  Company  are  obliged  to  made  good 
the  loft  to  her  alBgnee  of  the  policy*  The  company  made 
«n  ordcri  fubfequent  in  time  to  Mrs.  8tfvdt^9  policy  in  1738^ 
•*•  That,  whereas  policies  expire  upon  the  property  of  the  in^ 
^  futed's  ceafing,  if  there  is  no  application  of  the  infured  to 
^  aiBgn,  or  to  have  the  loft  made  op,  then  the  perfon  having 
^  the  property  may  infure  the  iaid  houfe  in  the  faid  office, 
^notwithftanding  the  term  for  which  the  houfe  was  origl- 
^  nallf  infuredi  is  expired."  There  was  evidence  read  for 
Ihe  plaintiff)  to  (hew  that  diey  temlered  die  afllgnment  to 
the  defpndantsi  to  enter  in  then:  books,  but  they  refufed  to 
iccept  of  it. 

X^ord  Chancellor  HardwUh-^^'^^Tioring  the  progreft  of 
this  caufO}  while  the  defendants  fcemed  to  depend  chiefly 
IHfonr  the  fttbfc<iuent  orderi  I  was  of  opinion  againft  th^m* 

Butt 
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CHAP.   Bdt»  upon  hearing  wbat  was  further  offered,  I  tlufilrde 
'l^-!^^   pUintiflij  mre  not  emitted  to  be  relievecL     There  miy bi 
three  queftions  marie  m  this  cauic :  firft,  whether  thtf  acd- 
dent,  which  has  happened,  is  fuch  a  lofs,  as  obliges  the  de- 
fendants to  make  Jatisia6iion  to   the  piaintMs  i  ftcmdhr, 
whcthcf  ijpon  the  terms  of  the  original  policy,  the  o6k  m 
obliged  to  do  it :  thirdly,  which  is  rather  confcfaentblof 
th&  former,  whether  the  piaintiflii  arc  properly  afignca^if 
Mrs.  Strodi  under  this  policy.    .If  this  matter  reifed ia^ 
lqK>n  the  policy  it£eif,  I  flioidd  not  think  it  filch  a  lofts 
Would  oblige  die  defendants  to  make  fatisfa£tiiiii-    ^^^ 
Aa%  policy  the  ftate  of  the  cafe  is,  Mrs.  Slroh  wasoaif  i 
t  455  3    kflee,  her  time  e^qnred  at  MUfimmer  1740,  the  hoAw 
burnt  down  in  January  after,  wtUn  tiefiifetfymrn  ^ 
plaintifis,  the  Sadiers  Company,  were  ground  landiofd^  ^ 
entitled  to  the  rererfion  of  the  term :  opoo  the  ajd  of  ^^ 
ruarjf  feven  months  after  the  expiration  of  the  term»  w 
one  month  after  the  fire^  the  ai&gnment  was  made,  toi  ^ 
confideration  of  fire  ihillings  only ;  fo  that  it  muft  ht  tikei 
at  a  voluntary  aifignment,  as  it  ftands  before  aic«   ft  w 
been  in6fted,  on  the  part  of  the  defendants,  that  tbt  fbitt* 
tiffs  are  not  entitted  to  recover,  as  ftan<iing  in  the  pUee « 
Mrs.  Strwbi  becaufe  (he  had  no  lofs  or  dsimafge,  her  inKnt 
ccafing  before  the  fiore  happened.     And  this  iatrodticc** 
iiecond  and  third  qneftions.     I  am  of  opinioo  it  is  acccwnf 
the  party  infured  ihould  hare  an  intereft  or  prop^rtf  >^  ^ 
time  of  infuring,  and  at  the  time  the  fire  happens,    ft  w* 
been  faid  for  the  plaintifft,  that  it  is  in  nature  of  »  •^ 
kid  by  the  infurance  company,  and  that  it  docs  not  figwj 
to  whom  they  pay,  if  loft*    Now  thefc  mfurances  fW««  *« 
.have  been  introduced  in  later  thnes,  and  therefctc**^ 
►from  infurance  of  fliips,  becaufe  there  intarf/l  or  f»  iattrtp 
almoft  conftantly  tnfcrtcd,  and  if  not  inferted  (tf)  ^<^  ^f; 
recover  unlefs  you  prove  a  property*     By  the  firft  ^^^^ 
the  deed  of  contribution  in  1696,  the  year  thisfocicty>^ 
the  Hand'in^Hand  Office^  incprporatcd  thcmfelres,  t^  ^^ 
arc  to  make  fatisfaftion  in  cafe  of  any  lofs  by  fire-  T«  vW)  » 
or  for  what  lofs,  are  they  to  make  fatisfa£liort  f  "rj^. 
the  pcrfon  infured,  and  for  the  lofs  he  may  have  fc^^' 


{a)  Tha  cafe  wu  decided  in  the  ycir  1743,  prcTioo*  to  tbep*^ 
tbe  Astute  of  19  Gra.  IL  ch.  37. 
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tbt  xt  cannot  properly  be  called  infating  the  dbing,  for  thcVc  CHAP.  t 

18  no  poffihility  of  doing  it>  and  therefore  raUft  mean  infiu:-    ^  ^^^' 

ing  the  piCrfon  from  damage.    By  the  tcttnB  of  the  pohcy, 

the  defendants  noight  begin  to  build  and  sepair  within  fix 

dtys  after  the  firfe  happens.     It  has  been  truly  faid,  this 

gi'rea  the  fociety  an  option  to  p^y  or  tcbnildy  and  (hews 

tnoft  nianifeftiy  they  fneant  tb  itifure  upon  the  property  of 

the  infnte'di  becaiikfe  nobody  elfe  can  give  tfaeni  leave  to  Jjy 

even  a  brick ;  for  anothlar,  perfon  might  fancy  a  houfe  of  a 

4ificreot  kind.    Thus  it  ftands  upcfn  the  ortjginal  agreement. 

'tbt  next  iqueftioh  triil  be,  whether  the  fnbfequent  order,   * 

made  by  the  defendants  in  1738,  has  made  any  alteratioiri. 

I  am  of  opinion  it  has  not,  for  it  was  made  only,  to  explain 

'  il  ^articUar  cafe  in  the  policy :  for  it  might  have  bti^n  a 

queftbn>  Whether  Mrs.  8tr$dt  t^DuId  have  come,  beibre  the 

expiration  of  the  tichni'to  exan&oMfnhe  books  of  thi6  officb,    C  45^  J 

and  tfaerelbfe  this  ordet  w^s  made  to  give  her  fntfiTn  power. 

*-If"has  been  ftitfngly 'bbjedlal^^that  the  fociety  eotifld  not 

rtisic  Aich  kit  crden     I  am  ve^  tender  €( 'Ikying,  Whether 

'  khey  tah  ^  ncit.    Becaufe,  on  one  hand,  if  might  be  haM 

to  fay»  that  'i»  a  fociety  they  catmot  make  any  order  for  the 

good  of  the  fociety ;  Dn  the  other  hand,  it  viiDuld  be  a  daii- 

gerras  thing  to  give  tbem  a  power  to  make  an  alteraticki  • 

that  m«y  materially  vary  the  intercft  of  the  infured.     The 

.)iffignment  is  not  at  all  within  the  term^  of  this  order,  be- 

CaUfe  it  is  plain^  it  meant  an  affignment  before  the  lofs  hap^ 

jxnedk     Now  With  regafd  to  the  lofs  happening  before  the 

nffignment  made,  Mrs.  Strode  was  entitled  to  nothing  but 

what  was  to  be  paid  back  upon  the^depofit.    It  is  plain  (he 

thought  fo,  for  if  flie  had  imagined  (he  had  been  entitled  to 

400/*  would  any  friend  have  advifed  her  to  make  a  prefent 

of  it  to  the  plaintiff  i    The  cafe  of  Lytub  v.  Dakilly  in  the 

Houfe  of  L<^ds,  (hews  how  fttlft  this  Court  and  that  Houfe  Vidc  Aipra. 

ase,  in  the  conftruAion  of  policies,  to  avoid  frauds."      The 

bill  hece  muft  be  diinii€ed. 

In  the'  body  of  the  policy  the  company  acknowledge  the 
receipt  of  the  premium  at  the  time  of  making  the  infurance : 
and  by  the  printed  propofals  of  the  diflerent  focieties,  it  is 
€|prelsly  ftipuhited,  that  no  infurance  fliall  take  place,  till 

.the- 
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C  it  A  Jl.  .{uremlum  be  afloally  paid  hj  the  tbluTcd,  hU,  hsxj  or  ilUd 

m^^j^'j    agent  or  agents.    This  premium  or  confideiation  money  irf 

in  all  the  offices  at  tfa^  rate  of  two  (htUiags  per  ctat.  for  MS6Pf 

tarn  not  exceedinif  looo/.  and  tito  (hillings  and  fixpcno^ 

Irom  I  ooo/.  upwards.    But  this  mail  6e  Underftood  to  meaif 

&e  premium  upon  awtmon  i^tfi^rdnces  only  t  for  upon  haxard* 

bus  tradesj  and  wooden  buildings,  &c.  the  premium  t»  |s«» 

%%  OdjL  J.  ciu  portioDi:d  to  the  rifle.     Besides  thist  by  a  late  a£t  of  paifiiH 

4^-  ^'  ^-  ment  a  duty  of  one  fl)iilii)g  aud  fiipence  /^r  giMtan  is  laid 

upon  every  hundred  pounds  of  property  infuted  froxa  fiic 

tf^  i-  This  duty,  however^  is  ngt  ^o  cxtcti4  ta  iafuiaaCcs  ilpos 

public  hofpital^ 


^c  civ 29;  We  have  formerly  %ei)iihat  whenever  the  riik  to  be  m^ 
was  entire,  there  never  was  a  f cturn  of  premium^  thoQ^ 
the  cQOfUraft  fliould  ceafe  and  determine  the  next  day  aficf 
its  corameiicementi  This  rule  applies  to  infu^anceg  a^oaft 
3re^  which  gefterally  are^a^c  for  one  entire  s^kA.coun9SM 
t  Ail  ]  portion  of  time,  which  i^annot  be  fetered  i  aii^  theiefoie  Vl 
the  property  infiired  Aould  be  deftroyed  by  fit€,«rifiqg  bmi 
the  a£t  of  a  foreign  enemy,  die  very  Azj  afier  the  com* 
mencement  of  the  policy,  though  the  underwriter  would  he 
difcharged,  yet  there  can  be  no  apportionment  or  rrtum  9i 
]^remivvn« 

$  IfT.  an<i  Mf  %  teferenc^  to  tke  (evelral  datutes  mentioned  k  di^  tfait> 
osmd  lo^W  1.  8*"»  ^^  (hould  fcem,  tb^  every  policy  of  infurazice  aguaft 
tK%5.  f.  37.  fire,  to  the  amount  of  1000/.  or  under,  muft  have  vaiiovi 
^6.  £^^'^^  ft  amps  whiah  taken  together  are  of  the  value  of  fix  ftUlingf : 
11  Aime,  (ti.  and  on  all  policies  to  the  amount  of  wuirc  than  toool*  ao 
ch.9. f.2i.      additional  duty  of  five  ihiUinffs  niuft  ht  paid;  to  cn&roc 

30  Geo.  S.  ch,  /         «        ,  r        ,    .    »  J.  J  /  .1 

19.  f.  I.  which  regulation,  penalty  of  .io/«  is  impofed  (over  aad^bofe 

5Gca3.ch.35.  (lie  payment  ofthe  duties)  upon  an/  perfoBr  who  ihail  iigiif 

16  Geo.  3.  ch.  t^U  execute,  or  iuibfcribe'  an/  j^licy  of  infurance,  from 
i^^S'  fire,  not  being  duly  ftamped,  and  ihall  lUfo  jp^j  tl^e  additiapw 
5a                a^l  fum  of  $/.  before  the  fame  flvUI  be  ftamped,  fo  as  to  be 

17  Gea3.  ch.   available  in  law  or  equity,- or  be  |[iyen  or  received  in  en» 

dence  in  any  court  of  juilicc* 

Vide  ante,  ch.       As  the  pureft  equity  and  ^opd  faith  are  e.^fentiaUy  rc^ui- 

^  '  lite,  as  has  been  already  ihewni  to  render  th^  contrail  c^ 

fe£lual  when  it  relates  to  marine  infurances  s   ib  it  need 

hanSf 
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faaMT^Iy  be  obfenrcdj  tliat  it  is.no  lef$  eflendal  to  the  VTHidktf  C  H  A  p« 
of  f^e  policy  ^aiuft  fire  :  becaufe  in  the  latter,-  m  well  aa  in  ,  ^^^' 
i)^  former,  the  infwrer,  from  the  aatiure  of  the  tilings  i^ 
obliged*  in  a  great  meafure,  to  rely  upoQ  the  integrity  and 
hoaefty  of  the  infuredj  as  to  the  rqnrefentation  of  the  valud 
and  quantity  of  the  property^  whi/oh  is  the  obje£t  of;  the 
infurance. 
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I^oHcy  tf  Iffvmance  on  Ship  wr  Goodsi 


I 


5j0  tlie  jSame  of  (SOtii  Amen. 

as  well  in  own  Name,  as  for  and  in 

the  Name  and  Names  of  all  and  every  otlier  Perfon  or  Perfons  to 
wl^ro  the  fame  dothy  may,  or  (hall  appertain,  in  Part  or  in  All« 
doth  make  Aflui^cey  and  caufe 

and  them  and  every  of  them  to  be  infured^  loft  or  not  loft^  at 
mid  from 


if pon  any  Kind  of  Gooas  and  Merchandizei*  and  alfo  ttpoii  the 
Body,  Tackle,  Apparel,  Ordnance,  Munition,  Artillery,  Boat^ 
and  other  Furniture,  of  and  in  the  good  Ship  or  Veflel  called  the 

"^^hereof  \i  Mkfter,  tinder  Godj  for  this  pltefent  Voyage^ 

or  whofoever 
elfe  flinll  go  for  Mafter  in  tjlie  fiud  Ship,  or  by  whatfoever  other 
Name  or  Names  the  fame  Ship,  of  the  Maimer  thereof,  is  or  fliall 
Be  named  or  called ;  beginning  the  Adventure  upon  the  faid 
Qoods  and  Merchandizes  from  the  loading  thereof  aboard  the 
faid  Ship,  upon 

tiic  faid  Ship,  \fc» 

and  fd  (Iiall  continue  and  en- 
diite,  during  heih  Abode  there^  upon  the  faid  fhip,  Cffr.  And 
farther,  Unul  the  faid  Ship,  with  all  her  Ordnance,  Tackle,  Ap- 
parel, ^r.  and  Goods  and  Merchandizes  whatfoever,  (hall  be  ar- 
rived at  upon  the  faid 
Ship,  cff^.  until  fhe  hath  moored  at  Anchor  Twenty-four  Hours 
in  good  Safety ;  and  upon  the  Goods  and  Merchandizes,  until 
the  fame  be  there  difcharged  and  fafely  landed.  And  it  (hall 
be  lawful  for  the  faid  ihip,  ^c.  in  this  Voyage,  to  proceed  and 
fail  to  and  touch  and  ftay  at  any  Ports,  and  Places  whatfoever 

without  Prejudice  to  this  Infiir- 
ance,  the  faid  Ship,  &^.  Goods  and  Merchandizes,  l^c.  for  fo 
much  as  concerns  the  A^ureds  by  Agreement  between  the  Af- 
fnreds  and  Afforers  in  this  Policy  are  and  fliall  be  valued  at 

Touching  the  Adventures  and  Perils  which  we 
the  Aflurers  are  contented  to  bear,  and  do  take  vpon  us  in  this 

O  o  a  Voyage, 
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Voyage,  they  ^rt  of  the  Seas,  Men  of  War,  Fire,  Enemies, 
Pirates,  Rovers,  Thieves,  Jettifons,  fetters  of  Mart  and  Coua- 
ter-mart,  Surprizals,  Takings  at  Sea,  Arrefts,  Reftraints  2cd  De* 
tainments  of  all  King$,  Princes,  and  People,  of  what  Nath^a,  Co* 
dition,  or  Qaality  foever  ;  Barratry  of  the  mafler  and  Uuintn, 
and  of  all  other  Perils,  LofTes  and  Misfortunes,  that  hare  cr  ilia]} 
come  to  the  Hurt,  Detriment,  or  Damage,  of  the  faid  Goods  and 
Merchandizes  and  Ship,  is^c.  or  any  Part  thereof.  Audln.cafcct 
any  Lofs  or  Misfortune,  it  (h^ll  Ke  lai^ul  to  the  A/rure<fe,thfir 
Fadon,  Servants,  and  Adigns,  to  fue,  labour  and  tnTel&r,*A 
^  and  about  the  Defence,  Safeguard,  and  Recovery  of  tbe  faid  Goods 

I  ^  and  Merchandizes  and  Ship,  Gfr.  or  any  Part  thereof,  without  PI^ 

judicc  to  this  Infiixance  ;  to  the  Charges  whereof  wc  the  Aferaj 
will  contribute  each  obc  according  to  the  Rate  andQyantityo 
his  Sum  herein  aflured.  And  it  is  agreed  by  us  the  Ittfurers,Aai 
this  Writing  or  Policy  of  Aflurange  (hall- he  of  as  much  Force  aw 
Effea  as  the  fureft  Writing  or  Policy  of  Aflurance  hetctoforema* 
in  LombardJlretU  or  in  the  Royal  Exchange  or  elfewhcrc  iaZ«f^ 
And  fo  we  the  Afiurcrs  are  contented,  and  do  hereby  promifc  ana 
bind  ourfelves,  each  one  for  his  own  Part,  our  HcffSf  E»cuia\ 
and  Goods,  to  die  Aflured,  their  Executors,  Adminrftrators,  m 
Affigns,  for  the  true  Performance  of  the  Premifes,  confefflogc^ 
felves  paid  the  confkkratioa  due  unto  us  for  this  AiTuraacebjti* 
Aflured 

*t  and  after  Ac  Rate  rf 
fer  C^' 

In  WHnefi  nvBei-^/m  the  AdWtt^  faar«  fstk^i^  ^  ^^ 
and  SiUDs  aiTilred  in  London, 

'  N.  B.  Com,  Fifli,  Salt,  Fruit,  Flour,  and  Sttd,  are  ^^j 
ftce  from  Average^  unlefs  general,  or  tfit  Ship  be  ffrandwi 
Sugar,  Tobacco,  Flax,  HiUhp,  Hides,  and  Skms,  ate  wara^ 
free  from  if^  verage,  under  Five  Pounds  fer  Cent.  And  all  o 
Goods,  alfo  the  Ship  and  Freight,  are  ^^^^rrauted  fr«  "^ 
Average  under  Tferec  fm-  CetU.  uulcfs  generd*  or  the  W 
ftranded. 
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0 

Form  of  a  kefponderuis  Bo^d. 

l^^^m  aa  ^en  t^  tMz  l^tttmte.  That 

l^eld  atnd  firmly  bound  to 

r 

* 

ih  the  Sam,  or  Penalty  of 
of  good  aftd  lawful  Money  6f . 
Irreai  Briiahf  to  be  paid  to  die  faid 

pv  to  cirtam  Attorocy,  Executors,  Adminif^ 

tf ators,  or  Affigss  f  to  whicli  f  ayaicntu  vftM  aJDd  truly  to  b« 
made  Heirs,  Executors,  and  Ad« 

miniArators,  firmly  by  tbefe  Prefents,  fealed  with 
Seal.  '      Dated  thi§ 

Day  of  in  the  Year  of  the 

Reign  of  our  Sovereign  Lord  by  di«  Grace  of 

God  of  Great  Britain ^  Framfff  and  Ireland f  King,  Defender 
of  the  Faith,  and  fo  forth,  and  in  the  Year  of  our  Lord  0|ie 
tiioufand  feven  hundred  and  The  Condition 

pf  the  above-written  Obligation  is  fuch,  tHat  whereas  tbe  above- 
named  hatb,  gn  the  Day  of  the 
Date  aboi^wrkten,  lent  unto  tiie  aboye*bound 

the  Sum  of      '  Upon  tbe  *McfchaiMiizes. 

snd  EffeQ^,  tto  that  V^e  laden,  o^  tio  ^  Uden,  on  boijird  the 
goqd  Ship  or  Ve/lel  called  the  pf  the  Burthen, 

of  Tons  o^  thereabouts,  now  in  (he  River 

Thames y  whereof  is  Commander.     If  the  faid 

^hip  or  Vellel  do,  and  (hall  with  all  convenient  Speed,  proceed' 
and  fail  from -and  out  o^  the  faid  River  of  Tk  awes  ^^ow  a  Voyage, 
to  any  Ports  or  Places  -in  tJi'e  jB^  Indtet%  China y  Perjiat  of  el&-' 
whefe  beyond  the   Cape  of  Good  Jiope^  ^nd  H  om  thence,  do  and 
(hall  fail  and  return  i^nto  the  faid  River  of  Thames  at  or  be*. 
fore  the  End  and  Expiration  of  Thirty-fix  Calendar  Months,  to, 
be  accounted  from  the  Day  of  t|?e  Date  above-.wriltai,  and  that 
without  Deviation  (the  Dangers  and  Cafuialties  of  the  Sesis  ex< 
Cfpted*)     And  if  the  above-bound 
Heirs^  Executors,  or  AdminiftratQrs,  do  and  {faaU,  within 

'  Days  next  after  the  faid  Ship,  or  Vefiel,  fhall  be  ar« 
rived  in  the  faid  River  of  Thames^  from  the  faid  Voyage,  or  at 
the  End  and  Expiration  of  the  faid  Thirty-fix  Calendar  Months, 
to  be  accounted  as  aforefaid  (which  of  the  faid  Times  (ball  firft 
aT\d  next  happen)  well  and  truly  pay,  qir  caufe  to  be  paid,  unto 
the  above-named  l^xecutors,  Adminiilratorst  or 

Afligns,  the  Sum  of  of  lawful  Money 

pf  Great'Britaitty  together  with 

of  like  Money,  by  the  Calendar  Month,  and  fo  proportion- 
ably 


^ 
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ably  for  a  gttader  or  kftr  Time  than  m  Cako^  Month»  for  aK  fad 
Tvpbtt  and  fo  many  Calendar  Months,  as  (hall  be  el^>fed9  and  nio 
out  of  the  Uhi  Tl^rty-&c  C^qdar  Mon;Hs»  07tr  apd  ahare  twtasf 
Calendiir  Mqpths,  to  be  accpimted  firom  the  Say  of  the  Pate  a&ovfr 
written  ;  or  if  in  the  faid  Voyage,  and  wkhiii  the  fiud  Thiity-^ 
Calendar  Months,  to  be  accounted  as  aforefaidi  an  utter  Lois  of  the 
faid  Ship»  or  Ve&l,  by  Fire>  Enemie9»  Men».of  War*  or  any  otber 
Cafualtie$  fhall  unavoidably  happen  i  and  the  aboTe  bound 

Heirsy  £zecut(039  or  Afiminiftnifcot^ 
do  and  fhall*  within  Six  Mouths  next  after  the  La&,  pay  wai 
fatisfy  to  the  faid  Executors  cr-  Adniift- 

iftrat6rs».  or  Affigns*  a  juft  and  proportional  Average  en  ^ 
Goods  and  E£feds  which  the  (aid 

icarrled  from  Emglsnd  on  board  the  faid  Ship  or  VefleU  and  on  afi 
Other  the  Goods  and  Effeds  of  the  faid  which  ihafl 

acquire  during  the  iaid  Voyage*  iu^l  which  ihall  not  be  unamd* 
ably  loll :  then  the  aboye  written  Obligation  to  be  voad^  and  flf 
no  EffeA ;  or  elfe  to  Hand  in  fvdX  Force  and  Virtact 

Sealed  and  deliyered  (beiogl 

firft  duly  ftampt)  in  the  I  f.  f 

Frefence  of  j 


A  p  p  ?:  N  P  I  X,    No.  Ill, 

ft 

Form  tfoi  Policy  oflnfur^nce  upon  a  JJfe. 


^B  tfje  jBame  of  <SoXi,  Amen. 

do  make  Afltirance,  *t?4 

caufe  to  be  aflured  upon  natu- 

ral Life  aged  for  and  dorirg 

the  Term  and  Space  of 

Calendar  Months,  to  commence  this 

Day  of  in  the  Year  of  oor 

Lord  One  thoufand  feven  hundred  and  fuHy  to  be 

complete  and  ended.     And  it  is  declared,  that  this  Ailuranec 

is  made  to  and  for  the  Ufe,  Benefit,  and  Security,  of  the  faid 

Executors,  Adminiftrators,  and 
Afligns,  in  cafe  of  the  Death  of  the  faid 

within  the  Time  afbrefaid,  which  the  above  Goyemor  and  Com<« 
pany  do  allow^to  be  good  and  fufficient  Gxou^d  and  Inducement 

for 
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fyt  ntkhir  tbis  AMmacMf  and  do  agree  that  the  Life  of 

^e  faid  is  and  (hall  be  rated  and 

irahied  at  the  Scua  a^Rired  :  The  iaid  Governor  aad  Company 
tbercfare»  for  and  m  Confideratkm  of  fep  Cmii. 

to  them  paid>  do  affiire,  aflame^  and  promifa,  that 

the  faid  ftall,  by  the  Permiffion  of 

Almighty  God,  live*  and  conthme  in  this  natund  Life»  for  and 
daring  the  faid  Term  and  Space  of  Calendar 

Mont£s>  to  commence  as  albrefaid ;  or  in  Default  thereof,  that 
i&  to  fay*  in  cafe  the  faid 

ftaU:  m  or  doring  the  faid  Time>  and  befo^re  the  full  End  and 
iLxpiradon  thereof,  luqipen  to  die,  or  deceaie  out  of  this  World 
by  ?ny  Way  or  M^ans  whatfoeyer,  that  then  the  abov^aid  Gov- 
ernor and  Company  wiB  wdl  and  tmly  iktisfy*  content,  and  pay 
ttoto  the  faid  Executors,  Adminiiira- 

torSf  or  Afligns,  the  Sum  or  Sums  of  Money  by  them  aflhrei^ 
and  are  here  underwritten,  hereby  promifhig  and  binding  them<- 
feives  and  their  Suceeflbrs  to  the  Anured,  Etecutors* 

Admimiirators,  or  Affigns,  for  the  true  Performance  of  the  Prem- 
ifes,  confeiling  themfelves  psud  the  confider^tion  due  unto  them  for 
this  Alfura^nce  by  the  Airuied«  Provided  always,  and  it  is  hereby 
declared  to  be  the  true  Intent  and  Meaning  of  this  Aflurance,  and 
this  Policy  is  accepted  by  the  faid 

upon  Condition  that  the  fan^e  ihall  be  utterly  void  and  of  no 
££Fed,  in  cafe  the  faid  (hall  exceed  the  jtge 

of  or  (hall  voluntarily  go  to  Sea  or  into 

^e  IVarti  by  Sea  or  Land,  without  Licenfe  in  Writing  firft 
had  or  obtained  for  fo  doing,  any  Thmg  in 

diefe  Prefents  to  the  contrary  hereof  in  any  wife  notwithftandmg. 
in  witliefs  whereof  the  faid  Govemor  and  Company  have  caufcd 
th::ir  common  Seal  to  be  hereunto  affixed,  and  the  Sum  or 
Sums  by  them  aflured  to  be  here  underwritten,  at  their  Office 
(n  LoftdMf  this  *  Day  of  in  the 

Year  of  the  Reign  of  our  Sovereign 
Iiord  by  the  Grace  of  God  of  Great 

Britaint  France^  and  IreUmdt  King,  Defender  of  the  Faith,  &<:• 
f^nd  in  the  Year  of  our  Lord  One  thouiknd  feven  hundred  and 

The  faid  Goveri^oR  and  Company  are  content 
VHk  tbis  Afiurance  for  j^* 
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APPEND  I  X     No.  IV. 

Form  tf  a  PoHcj  of  hfurance  a^aliifi  Tkt* 

Y  the  Corporation  of  the  Koyd  Exchange  Affttjaiicc 
of  Houles  and  Goods  from  Fire 


B 

« 

This  pxcfcnt  Inftrum^  or  Policir  of  Aflv^axjce  wioj^A 
Thit  wherea*  .       r  t   p^ 

t^rced  to  pay  into  the  Treafury  f^  the  ConHvatifln  of  t^«  ^ff 
&Ci&«^  Affiurancc,  at  tjieir  Office  on  th/p  Royal  Exchatief  im^ 
for  the  ACunmce  cf 

Jirom  Lofs  or  Damage  by  Hre.  hfo^,  hum^  0U  Jf^n  b  'l^ /^^ 
That  the  capital  ftock,  Eftate,  and  S<K:urirk&  <rf  t*j  «Wf- 
paration,  fliall  be  fubjed  and  li*le  to  p^y,  make  fp9dt  m^ 
^y  luifjo  the  fiOd  Afl^wed  Heirs,  Ex««^ 

or  Ad0uni£hrajtors,  any  Lofs  or  Damage  which  ihaU  f]^ 
Jiappen  by  Fire  to  the  ftid  Goods  ,    J^^ 

(except  fuch  Goods  as  He^p,  Fla^i,  TUl«r,  !%*•.  T»>/% 
pentine,  Glais,  China,  and  Earthen  Wares,  Wn^J^s,  iJM^ 
Accounts,  Notes,  BiU^  Bonds,  TalUes,  ready  ^^^\^\ 
Plate,  Pidures,  Gun-powder,  Hay,  &wv.  8*4  Cpm  ttn*«^; 
within  the  Space  of  twelve  Caianda;-  M^nl^s  m^  ^^ 
of  the  Date  of  this.  Ipftinnent  or;  Policy  of  £^&^^^^'  ^ 
^  feeding  the  Sum  of 

and  fhsjl  fo  continue,  reiw^iji,  and  be  fubjeft  and  liabJe,  as  afrf 
iaid,  from  Year  to  Year,  to  be  computed  from  the  -  ji 

Pay  of  in  every  Year,  for  fo  Wg  Tijne  as  ^ 

Affured  fliall  well  and  truly  pay,  or  cjjufe  to  be  paid  tpf  TV 

^  yo  tl^e  Treafury  of  Ae6«l<^ 

ration,  on  or  before  the  Day  of  ^. 

which  IkiU  be  in  eagh  fuccecding  Year,  and  the  ffl'd  U)^^ 
tion   fliall  agree   thereto  by  accepting  and  receiving  the        i 
which  faid  Lofs  ©r  Damage  fliall  be  paid  in  Money  i«^*rS 
after  the  fame  fliall  be  fettled  and  adjufted,  or  otlicrwifc,  if  tw 
Lofs  or  Damage  fliall  not  be  adjufted,  fettled,  and  P**j!V 
flxty  Days  after  Notice  thereof  fliall  be  given  to  the  w|d   ^ 
ration,  by  the  faid  Affured,  that*  then  the  faid  Corpon^^oih  ^ 
Officers,  Workmen,  or  Afligns,  fliall,  at  the  Chaise  of  tD€ 
Corporaticn,  at  the  End  and  Expiration  of  the  f^^^^  ^^^d 
provide  and  fupply  the  faid  Affured  with  the  like  05^^^ 
Goods  of  tlie  fame  Sort  and  Kind,  and  of  equal  Value  and 
nefs  with  thofe  burnt  or  damnified  by  Fire.     Provided f^f^  ^ 
crtULfs^  and  it  is  hereby  declared  to  he  the  true  *^w^^ 


A    P    P    E    N    D    I 


Meaning  of  this  Deed  or  Palicy^  That  theiaid  Stocky  Ef^ate,  and 
Securities  of  the  faid  Corporation  (hall  not  be  fubjed  or  liable  to 
pay  or  .make  good  to  the  AfTured  any  Lofs  or  Damage  by  Fire, 
which  ftiall  happen  by  any  ^vailon,  Foreign  £nemy>  or  any 
military  or  uforped  Power  whatfoever.  Provided  alfoj  That  this, 
peed  or  Policy  il^sdl  not  take  place  or  be  binding  to  the  faid 
Corporation  until  the  Premiupi  for  one  Year  is  paid^  or  in  cafe 
the  (aid  Ailured  (hall  have  already  made,  or  fhall  hereafter  make 
any  other  Affurai^ce  upon  the  Goods  aforefaid,  unlefs  the  fame 
ihall  be  allowed  of  and  fpecified  uppn  the  Bacjc  of  this  Policjr : 
Or  if  the  fatd  at  the  Tii^e  when  any 

fuch  Fire  (hall  luppen,  fhall  be  in  the  Poflefllon  of,  or  let  to  aiiy 
Perfon  who  (hall  ufe  or  eiercife  therein  the  Trade  of  a  Sugar- 
baker>  Apothecary,  Q^ymift,  Colour-man,  t)ift^ller,  Bread  or 
Biscuit-baker,  Ship  or  Tallow-chandler,  Stable4[eeper,  Inn- 
lM>lder9  or  Maltfter,  or  (hall  be  made  ufe  of  for  the  (lowing  or 
keeping  of  Hemp*  Flax,  Tallow,  Pitch,  Tar,  or  Turpentine; 
but  that  in  all  or  any  of  the  iaid  Cafes  thefe  Prefe^ts^*  and  every 
Ciaufe,  Article,  and  T^ing»  hereii^  (:optatned,  (hall  ceafe,  deter?, 
mine,  and  be  utterly  void  and  of  none  Fifed,  or  otherwife  fhall 
remain  in  full  Force  and  Virtue*  In  Witnefs  whereof  the  faid 
Corporation  have  canfed  their  common  Seal  to  be  hereunto  af- 
fixed) the  *  Day  of  in  thp 

Year  of  the  Retgn  of  our  Sovereign  Lor^ 
by  the  Grrace  of  God  of  Great  Britaia^ 
France  ^axAJrelandy  King,  Defender  of  the  Faith,  i^c*  ai^d  itith^ 
Year  of  our  Lord  One  thoufand  (even  hundred 


4tf| 


M  B.  This  Policy  to  be  of  no  Force,  if  aifigne^ 
nnle(B  fuch  Affign;nent  be  allowed  by  an  £ntrf 
t}iercpf  in  the  l^ks  of  the  Company. 


I,    -    ♦ 


^^  •» 


TABLE 


OF    THE 


PRINCIPAL    MATTERS, 


AhandonfHeni. 

BEFORE  a  perfon  infurecl  can 
demand  from  die  underwriter 
a  recompenfe  for  a  total  lofs*  he 
mu(l  abandon  to  hirn  whatever 
claims  he  mxj  have  to  the  prop- 
erty infttred.        '    Pape  82',  143 

The  time,  within  which  fuch  an 
abandonment  mud  be  made,  yfzs 
not  fixed  in  England  till  lately 
by  any  pofitive  regulation  or  de- 
cifion.  '  $2,  172 

Abandonment  is  as  ancient  as  the 
contrad  of  infurance  itfelf.    143 

When  an  abandonment  is  made,  it 
mud  be  total  and  not  partial* 

The  ioiured  may  in  all  cafes  chobfe 
not  to  abandon  :  but  he  cannot 
at  his  pleafuve  abandon,  and 
thereby  turn  a  partial  into  a  total 
lofs.  ibid 

The  infured  may  abandon  to  the 
underwriter,  and  call  upon  him 
for  a  total  lofs,  if  the  damage 
exceed  half  the  value  ;  if  the 
voyage  be  abfolutely  loft  or  not 
worth  parfuing  ;  if  farther  ex- 
penfe  be  ncceflary  ;  or  if  the  in- 
farer  will  not  engage  at  all  events 
to  bear  that  expenfe,  though  it 
ifaould  exceed  the  value,  or  fail 
of  fuccefs.  145,  152,  159 

But  he  cannot  abandon,  iinlefs  at 
fome  period  or  other  of  the  voy- 
age, there  has  been  a  total  lofs  ; 
and  if  neither  the  thing  infured, 
nor  the  voyage  be  loft,  and  the 
damage  does  not  amount  to  a 
moiety  of  the  value,  he  ihall  not 
be  allowed  to  abandon* 

146,  164 

Abiadonment  muft  be  made,  thoagh 

the  pT-operty  be  conv^rte4  i»to 

« jconey.  172 


The  dodrine  of  abandonment  iU 
luftrated  by  the  cafe  of  Gtfs  y. 
Wither f.  P^ge\^% 

And  alfo  by  the  cafe  of  Millet  Y<f 
Fletcher.  ^5* 

The  right  to  abandon  muft  depend 
on  the  nature  of  the  cafe  at  tlic 
(ime  of  tlie  adion  brought,  or  at 
the  time  of  the  offer  to  abandon  ; 
and  therefore  jf  at  the  time  advice 
is  received  of  the  lois,it  appears 
that  the  peril  is  over  and  the 
thing  it)  fafety,  the  infured  has 
no  right  to  abandon.      146,  159 

Thus  in  a  cafe  where  there  was  a 
capture  and  recapture,  and  it  was 
ftated  that  at  the  time  of  the  of* 
fer  to  abandon,  the  (hip  was  fafe 
in  port,and  had  fuftained  nodain^ 
age,  the  court  held  that  the  infur* 
ed  had  no  right  to  abandon*  157 

But  if  the  underwriter  pay  for  a 
total  lofs,  and  it  afterwards  turn 
out  to  be  but  partial,  the  infured 
ihall  not  be  obliged  to  refund  ; 
but  the  infurer  flull  ftand  in  Ut 
place  for  the  befie^t  of  falvage. 

164 

A  fhip  was  infured  from  Wyhurg  to 
Lynn.^  at  which  place  (he  arrived  i 
the  jury  found  that  the  fhip  was 
not  worth  repairing  :  bnt  the 
damage  fuftained  in  the  voyage 
infured  did  not  exceed  48/.  per 
cent.  By  the  court,  the  jury  havt 
precluded  us  from  faying  this  is 
a  total  lofs  ;  and  where  neither 
the  thing  infured  nor  the  voyage 
is  loft,  the  infured  cannot  aban* 
don.  ibid 

Infurance  on  (hip,  cargo  and  freightt 
at  and  from  Tortvla  to  Lcnddu^ 
warranted  free  of  partictdar  av« 
erage.  On  the  ift  of  Jiugufi  the 
whole  fle^t  got  under  way»  bat 

not 
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not  being  able  to  get  dear  of  the 
iflanck,  they  anchored  that  night, 
and  next  day  got  clear  of  the 
iflandc;.  About  lo  o'clock  on  the 
2d  o{  j4uguft,  feverai  fqoalls  of 
wind  aroic,  whicli  occafibned  the 

•  (hip  to  ftrain,  and  make  v'-atcr  fo 
faft  that  the  crew  were  obliged 
to  work  both  pumps :  on  the  3d 
the  captain  made  a  fignal  of  dif- 
trefs,  and  i  etumed  to  Torto/a,  A 
Airvef  "^'as  }iad,  by  which  the 
(hip  was  declared  unable  to  pro- 
ceed to  fca  with  her  cargo  ;  that 
ihe  could  not  be  repaired  in  any 
of  the  £f/^/i/J2  IVeJl  India  IJlands  ; 
many  of  the  fugars  in  the  bilge 
sind  lower  tier  were  waibcd  otit, 
and  fevera)  of  the  ca(k$  broke 
and  in  bad  order,  lliis  was  held 
to  be  a  total  lofs,  the  voyage  be- 
ing entirely  defeated.        P.  168^ 

ple^on  to  abaiKioAy  when  to  be 
made*  172 


An  %6lion  on  the  cafe  lies  figa^ift 
an  agent  for  not  having  infured 
agreeably  to  the  orders  of  his 
principal.  303  note  {a) 

The  only  difference  between  this 
adlion,  and  that  on  the  policy 
againft  the  underwriters,  cdnfifts 
Hin  form  :  for  the  plain.Uff  is  enti- 
tled in  this  a^ion,  to  recover  the 
prccilc  fum  he  ordered  to  be  infur- 
ed ;  and  the  defendant  has  every 
benefit  of  which  the  underwriter 
could  have  taken  advantage, fucli 
as  fraud,  deviation,  non-compli- 
ance with  warranty,  &c. 

303  note  (/?) 

Swch  an  order  to  infure  muft  be 
obeyed  in  the  three  following  in- 
ftanccs,  otherwile  this  a^ion  will 
I'c.  Firlt,  where  a  merchaut 
abroad  has  elFedls  in  tlie  hands 
of  his  cV>rrcfpondcnt  here.  Sec- 
ond, wlieretlie  merchant  abroad 
has  been  ufed  to  fend  orders  for 
infurance,  and  the  one  here  to 
romply  wkh  them.  Thirdly,  if 
the  merchant  abroad  fend  ^tUs  of 


lading,  and  engraft  on  then  as 
order  to  infi^re,  sw  the  term  of 
their  acceptance.     P.  m  note 

If  a  merchant  here  accent  an  or- 
der for  i^furance,  and  Wt  ^f 
broker  to  too  foi'tUl  a  premiun, 
by  which  means  no  infunncecafl 
be  procured,  this  afiionfe 

304  Tiaic 

An  2iQi\on  of  indehikakti  afum^tf 
for  money  had' and  recciTedfer 
the  plainti^s  ufe,  is  die  prop- 
er form  of  a&ion,  in  order  to 
recover  tj^c  premium.    368, 39S 

In  Order  to  recover  upon  4  P<^ 
againft  cither  of  the  infuraija 
compares,  the  aftion  xmJl  be 
Mt  or  covenant  and  they  na| 
plead  generally-  39^>  3?T 

When  money  has  been  paid  by  iwf- 
take  to  the  infured  it  ffjay  be»- 
covered  back  in  an  adion  tor 
money  had  a^d  received  tg  tk 
^aintiff's  ufc  W 

In  pr4er  to  recover  againft  nprit^ 
underwriter  upon  the  pol^cjtWt 
form  of  adion  is  a  fpedal  ifM- 
tiff  Us  ajjkmpfiu  founded  upoft  the 
exprefti  contrrad.  ,  J?^ 

The  aaion  may  be  broogl*  in  ^ 
name  of  the  broker  cflWn*  "^ 
policy.  ^ 

Within  iSftccu  days  after  •*« 
brought,  plaintiff,  after  x«q^ 
in  writing,  muft  <M«^  ** 
amount  of  ^1  infuranccs  od  t» 


(ame  Ifaip.  * 

See  tide  DecUmfion' 


^n* 


MjuJInanU 

When  the  quantity  of  4ai«Jg^  ^ 
tained  in  the  courfe  of  ^^''j^ 
age  is  known,  and  the  afflo^ 
which  each  iufurer  i*  to  pafjj 

fettled,  it  ts  ufual  for  ^  ^^" 
writer  to  indorfe  on  the  pWi 

«  adjttfted  this'  Wi  a^  «^ 
percent:'  This  is  an  a4fO*^ 

After  an  adjuftment  ^^^^ 
by  the  underwriter,  if »«  ^ 
to  payi  ^he  owiier  ^^^^r  ^ 
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1q&9  or  any  of  the  circumfiances. 
It  is  to  be  conf^dered  as  a  note  of 
hand.  ,  Page  ti'j 

Tins  inkle  has  been  fince  related 
and  ex|plained.  118 

After  judgment  by  default  upon  a 

Valued  policy,  the  plaintiff's  title 

to  Vctoover  is  confeffed,  and  the 

aimqunt  of  the  damage  is  fixed 

.     By  the  policy.  ihid 

tf  a  lofs  be  total  at  the  Uxtac  of  the 
adjiiilment/  and  the  infurer  pay 
for. a  total  lofs»*the  infured  is  not 
.  obliged  "to  refund,  if  it  ihould  af- 
terwards turn  out  to  be  but  par- 
rial  ;  but  the  infurer  Will  ftand  iri 
the  place  of  the  infured.         ibid 

A  box  of  bullion  was  Wholly  lofti 
.  the  lofs  adjufted  and  paid,  and  an 
agreehient  was  eiuered  into  at 
the- time  of  adjuftment,  that  the 
infured  would  refand  to  the  in- 
furer whatever  he  fhould  recover 
in  fuch  proportion  as  the  fum  in- 
fhred  b<»e  to  iht  whole  intereft. 
Tiie  bullion  was  afterwards  fiOied 
tip,  and  the  infufed  paid  into 
tourt  the  infurer's  proportion, 
after  dcdu<5ling  -  fklvage.  The 
court  held  thk  to  be  tight*      ibid 

Admiralty* 

The  fentence  of  ^  fot-eign  Cotiit  of 
Admiralty  is  concludve,  as  to 
every  thing  contained  in  it ;  but 
Where  the  caufe  of  condemnation 
of  a  (hip  does  not  appear  to  be 
on  the  i))ecific  ground,  material 
to  the  point  in  ifilie,  parole  evi- 
dence muft  be  allowed^  to  ex- 

_plainit.    .  353 

Unus  it  is  not  conclufive  to  fheW 
that  a  fhip  was  not  neutrali  unlefk 
it  appeared  that  the  condemna- 
tum  went  on  diat^ound.       ibid 

IJL  fentence  of  inch  a  court  cannot 
be  controverted  collaterally  in  a 
civil  fuit.  350 

.  If  it  appear  evident  that  the  £tn- 
tence  proceeded  upon  the  ground 
Jbifthe  property  not  being  neutral, 
that  ts  condnfivt  evidence  agai^ft 


pKed  with  his  Warranty,  and  the 
underwriter  is  difcharged. 

.  :  'P^^^359»  3^^  3^2 

Even  where  no  Ipeciiil  ground  of 

condemnation  is  ftatcd  ;  but  the 
fhip  is  condemned  as  good  and 
lawful  prize,  the  Court  here  mu(i« 
confider  it  as  conclulive  evidence 
that  the  property  was  not  neu- 
tral. 362 

But  if  the  ground  of  decifion  ap- 
pear to  be  not  on  the  ground  of 
not  being  neutral^  but  on  a  for-  . 
eign  ordinance^  bnianifeilly  un- 
juU,  and  contrary  to  the  laws  of 
nations,  and  the  infured  hais  oj^y 
infringed  luch  a  paitial  law,  that 
fliall  not  be  deemed  a  breach  of 
his  warranty,  fo  as  to  difch^rge 
the  infurer.  z6^ 

If  the  fhip  be  cotidemned  as  prizes 
and  the  grounds  of  the  fentence 
appear  roauifeflly  to  contradift 
fuch  a  conclufion,  the  Court  here 
will  not  difcharge  the  infurers,  hf 
declaring  that  the  infured  hai 
forfeited  his  neutrality.  364 

^gefUi 

Whetc^^er  tnere  has  beeii  ah  alltga-* 
tion  of  falfehood,  a  concealment 
of  circuxhllauces,  or  a  miii'epre- 
(entatioii,  it  is  immaterial  wheth- 
er it  be  tlie  ad  of  the  perfop. 
himfelf  who  is  interelled,  or  of 
l)ts  agent ;  for  in  either  cafe,  the 
contra^  is  founded  in  decep- 
tion, and  the  policy  is  conf6- 
quently  void.  208 

This  rule  prevails,  even  though  the 
ad  cannot  be  at  all  traced  to  the 
owner  of  the  property  infured.  209 
The  plaintiff's  agent  (hipped  goods 
for  the  plainti^  and  wrote  to  the 
plaintiff's  agent  in  town  to  get 
an  infurance  done.     The  letter 
was  dated  the  i6th  of  September^ 
'    and   it  contained  this  fentence, 
I  J*  I  this  day- (hipped  on  board  the 
yofepbt  ivhicb  failed  immediately^^ 
9  cargo  of  oats,"  &c.'    This  kt- 
i    tcr  was  not,  however,  fent  till  one 
'    o'd«ck  Off  the '  1 7th.      The  cafe 
J  ftates» 


4?i 


tahft  if  tbe  Principal  Matfetr. 


Ihttes,  that  about  fix  oMock  in 

the  evenine  of  the  i6ii^f  Thontat 
(the  agent)  heard  a  repok  that 
the  Ihip  was  pn  (bore ;  and  at  fix 
oVlocIt  in  the  inoming  of  the 
1 7th  h  kne^  the  fliip  was  loft. 
The  policy  was  held  voia  oH  ac- 
count of  the  fraud  in  Th<?mas. 

Page  210 

Agent  not  inAiring  According  to 

diredionsy  u  liaUt  to  an  ac- 

*  tidn*  503 

A  policy  canbot  be  altere<l  alter  it 
is  fignedf  I 

tlnlefs  there  be  fbme  written  docu- 
ment to  (hew  that  tlie  intention 
of  the  parties  was  miftaken  :  or 
iinkis  It  be  alt^ed  bf  toilfent  of 
the  parties;  j 

.     . .        .   ,  ^ 
AnudjUan  Code* 

Some  account  of  it.  Intfod.  ^. 
zzvix. 

AfportsonmenU 
6ee  Return  of  Premium. 

ArrlidU 

4  1  •»  ■ 

See  titles,  Rifle,  ContinUanceof  Rtfk, 
and  Conftrudion  of  PoHcy. 

AjftgnmtnL 

l^ollcies  of  infurance  againft  fire, 
are  not  af&gitable  without  con* 
fent  of  the  office.  449 

But  in  marine  infurancest  the  pol- 
icy may  be  transferred. 

449  »otc  {a) 

Affum^t.    See  A^hn. 

Ajfuranecm     Vide  Infuranct* 

Aver  age  i  Generul, 

When  goods  arc  thrown  orerhoard 
in  a  ftorm  to  lighten  the  fhipf  £ar 
the  general  fafcty  of  ihe  ihip  and 


cargo,  the  owners  of  die  fliip  XdJ 
of  the  goods  fayed,  are  to  con- 
tribute for  die  relief  of  thofc 
whofe  goods  are  cjeded:  thk 
contribation  b  Called  1  g^erd 

average.     .  ^^t^fh^^^ 

Average  and  contributioD  in  ccm- . 
inercial  wi  iters,  arc  fyaonymcw 
tcfift*.  "I 

The  doftriiie  of  average  was  inwK 
ditced  by  the  Rhodiafts,        H^ 

Hirce  things,  it  is  faid,  mnft^ 
ciir  to  znalte  iim  aft  of  thrtwruj 
goods  overboard,  legal:  iftjThii 
whst  is  fo  condemned  to  deftroc- 
tion,  be  in  con/equcnce  of  a  d^ 
liberate  and  voluntary  confoiia- 
tion  betweep  the  jnafter  and  men. 
2d.  That  the  (hip  be  in  SM^i 
and  that  facrificing  a  part,  be 
heceflary  for  the  pfcfervationw 
the  reft.     3  d-  That  the  famg « 
the  ihip  and  cargo  be  owing  ta 
the  means  nfed  with  that  ww. 
But  the  2d  fecms  to  be  the  only 
.  material  one;  '^^ 

1*9  an  adion  of  tr^fpafs  for  tbrov- 
ing  goods  overboard,  a  ^^ 
pleaded  that  he  did  it  i^at'^'^  f^ 
vandit  cat^u  I  and  that  otherj^c 
the  pafTengersmuft  haTepcrifft^^ 
The  plea  was  held  good.      ;W 

If  the  jettifon  (that  Is,  the  thrdwinj 
oyer  of  the  good?)  dc(  iWt  w^ 
the  fliip,  but  riie^  pCTiA  >«»  ^ 
ftorm,  there  fjiall  bt  io  mv^ 
but'ion  of  fuch  goods  as  »T 
happen  to  be  faved.  '^^ 

But  if  the  fliip,  being  once  prtrerr. 
ed  by  fuch  meatis,  be  afterward* 
loft,  tlie  property  fared  fra»;^^ 
fccond  accident,  fliafl  contnbu« 
to  the  lofs  occafioned  b;  the  tor- 
mer  Jettifon.  •  ^ 

The  various  accidents  and  charges» 
which  wiU  enthk  tic  tM 
party  to  call  for  a  conuibutg 
enumerated*  ,.  y.^ 

If  goods  be  put  cmfcoard  Vr^; 
to  enable  the  flwp  to  fail  int?  ^ 
harbour,  and  the  lighter  rfZ 
the  owners  of  die  fblp  *^^. 
remaining  cargo,  are  ^^ 


ttibnte. 


Bot 


TaUt  ^  the  Print^  Matters. 


4M 


ttt.if  dbe  (tin  be  loftt  and  t]ie| 
ligbter  iaTedi  the  owners  of  the 
goods  pref^ed  are. not  to  con- 
.    Uibute.    ,  ..    PafflZ4 

Not  only  the  vdue  o£  the  goods 
thrown  oyerboardy  muft  be  con- 
sidered in  a  general  average  $ 
but  aJfo  the  valne  ot  fuch  aS 

•  •      • 

receive  any  dainage  by  wet>  &c. 

.   fi-cmdiejettifonof  thereA.    iiU 

If  a  (hip  be  taken»  and  carried  into 

port*  and  the  crew  remain  to 

take  care  of  and  reclaim  her»  t}ie 

tharges  of  reclaimii^i  and  the 

wages  and  ex^enies  of  tne  ihip's 

company^  during  her  arreA»  and 

from  the.  time  of  her  capture,  it 

is  faidy  fiiall  be  brought  into  a 

generaJ  arerage.  ^u.  ibid 

ifot  fo  for  iailors'  wages  and  pro- 

vifionsf  during  perxormance  of  a 

quarantine,  laj 

^u^re^      whether  extraordinary 

wages  and  Tiduals»    during  a 

detention  by  a  foreign  prince, 

not  at  war»  be  a  fubje^  of  ave« 

,  rage  i  125,  126 

it  feems  that  wages,  5cc.  during  a 

detention  to  repair,  are. 

So  where  a  (hip  i^  oj^liged  to  so 
into  port^  for  the  benefit  of  the 
whole  coiiceni,  tne  charges  of 
loading  and  unloading,  and  the 
wages  and  provifioftsof  tlie  work- 
men hired  tor  the  repairs,  are  a 
gcheral  average.  .  126 

Diamonds  and  jewels,  when  a  part 

of  the  cargo,  xnuft  contribute  ac- 

.  cording  to  their  value*     1 26, 1 29 

i^hlp  provifions,  tbe  perfons  of  the 
patiengers,  wearing  apparel,  and 
fycb  jewels  as  merely  belong  to 
the  perfon,  do  not  contribute. 

227 

Kor  do  i)Ottomry  or  refpohdentia 
bonds  in  England^  1 2  7,  42  2 

Nor  the  wages  of  the  failots.     127 

In  order  to  fix  a  right  (um^  on 
which  the  average  Knay  be  com- 
pvted,  we  (hoald  confider  What 
&e  whole  (hip,  fre^ht^  and  car- 
go, would  have  produced  neat,~4f 
xxo  jettifon  had  been  made ;  and 


then  the  (hip,  freight*  and  €ai;^6 
are  to  bear  an  equal  uid  propor- 
tional part  of  the  lois.    Pugs  127 

llie  goods  thrown  overboard  are 
to  be  eftimated  at  the  price  fi^r 
whicn  the  goods  faved  were  iold, 
freight  and  all  other  charges  be- 
ing firft  deduced.     .      .       128 

The  contribution  is,  in  generail,  not 
made  till  the  (hip'rarnval  at  the 

1  j)ort  of  difcharge*  1 29 

The  infurer,  by  his  contradt,  en«- 
gages  to  indemnify  the  infured 
againft  ull  lo(res  uifing  from  ^ 
,  general,  average. .  iUd 

Contributibn  muft  be  enforced  in 
a  Court  of  ^Equity.  I50  iei 

Aurap  tifs:     Vide  Palatial  Lofeii 


TF.  the  original  ,ini]urer. become  a 

-^  bankrupt,  it  ihall  be  laiT^rful  for 
him  or  his  alSgns,  to  make  a  re- 
aflurance  to  the  amoUnt  before 
by  him  infured,  provided  it  be 
exprefled  in  the  pohcy  to  be  a 
re-aflurance.  27^ 

The  adl  was  held  to  proliibit  re- 
aifurances  on  foreign  (hips,  ex- 
cept in  the  cafe  of  bankruptcy  ot 
d^ath  of  the  firft  aflurer.         279 

If  the  infurer,  after  the  writing  of 
the  policy,  apd  before  a  lofs  hap- 
pen, (hould  become  a  bankrupt* 
the  infured  may  prove  his  debt 
under  the  commii&on,  as  if  the 
lofs  had  happened  previous  to 
the  bankruptcy  of  the  under* 
writer.  278  note  {a} 

This  ftatute  has  been  held  to  ex-' 
tend  10  tnliirances  upon  lives. 

,    .  .  435 

If  the  borrower  on  bottomry  be- 
comes bankrupt  after  the  loan  of 
the  money,  and  before  the  event 
:  happens,  which  enutles  the  lend- 
,  er  to  repa^ent,  the  lender  may 
prove  his  debt  under  the  com- 
mifion,  as  if  the  event  had  ac« 
tuilly  happened*  427 
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Barratry* 

ft  is  barratry  in  the  maft'er  to  finug- 
gle  on  his  own  account.     P.  32 

The  derivation  of  the  word  "  har^ 
ratry^'*  is  very  doiibtfiil.  83 

Any  ad  of  the  inafter  or  maritieVs, 
df  a  criminal  natiire,  or  which 

•  i«  CTofsly  negligent,  tending  to 
tfieir  dwn  benefit,  to  the  priffu- 

'  dice  of  the  a^nert ^ the  Jhipi  aiid 
U-itliotlt  their  coAftnt  or  privity, 

"  \t  barratryl  83,  64 

ft  is  riot  neceflkry,  fii  orderlo  make 
the  infurers  liable,  that  die  Idfs 
fhotild  happen  $n  the  very  a(i  of 
parrotry;  fbr  tile  inoment  the 
ihip  is  carried  from  its  ptoper 

*  tfbck,  with  an  evil  intent,  bairra- 
.  try  is  committed.  84,  90 

But  the  lofs,  in  confeqiience  of  the 
ad  of  barratry,   imift  happen 
during  the  voyage   infuredy    and 
'  i^thin  the  tiiiie  limited  in  the 
policy;  5^84 

If  the  ad  bf  the  captain  be  doiie  for 
'  the  betfefit  of  his  owners,  and 
not  with  a  vievr  to  his  own  in- 
.   tereft,  it  is  not  barratry.        ibid 
IF  the  oWncr  of  the  (hip  freight  it 
out  fbr  a  f^ecific  voyage,  the 
freighter  is  to  be  confidered  as 
owner  pro  hac  vice  ;   and  if  the 
mafVer  commit  a  crihitnal  ad, 
without  his  privity,  though  with 
the  knoWledgs  of  the  original 
owner,  it  is  barhitry.         84,  89 
The  inlbrers,  by  exptefs  words,  un- 
dertake generally  for  the  barratry 
of  the  mafter  and  mariners.     85 
If  a  declaration  fhite  a  ftip  to  have 
been  loft  by  the  fraud  and  negti- 
gence  of  the  mafter,  that  is  a 
foificient  arerment  of  a  lofs  by 


«fapt^  is  Arxxd  by  di^  iBtram 
to  >ettiru  to  port  with*  the  pm^ 
againft  the  orders  of  his  oiMKn^ 
the  captain  11  jufttfied  by  aete{- 
fity ;  amd  it  i«  not  tamay,  h^ 
cHuie  nee  done  to  dcfinntf  lie 
owners.  ?Mf  87 

A  (hip  was  infored  ftemi  IiMWto 
Semlle;  ihe  Wat  lettofr^fo 
thevoy;aj;e;  fitefuledfiioaiXfli- 
^xrto  the  Lhmrnsi  from  duKtf 
fbc  failed  to  GuOrnfey^  wttfii  «cr 
ovi  of  the  C9urfi  eftheveyagt*  Tlie 
capl^n  went  theH  to  Oteii 
bi'andy  oft  Mr  imne  iiilfiMii^ '  wS 
the  knowledge  of  the  (}ri|gU 
owner  of  die  fhip,  hdntfjflk 
frrigbter  fir  tBat  tfeyngt^     TOi 
'^s  held  to  be  barratry^       ^ 
A  breach  of  an  embam  ft  ta  atf 
of  barratry  in  AeflM&R  ^9^ 
If  the  captam  eroizeibr,  tiufs^ 
a  price,  contrary  to  his  a*Bff'« 
Inftnidrons,  it  i«  harrtarf.   JJ* 
An  ad  cf  the  captain^  wi*  * 
knotoiedge  of  the  emmfs  tft^fih 
thongh  withootthe  privity  rft4« 
owner  of  the  goods^  who^^ 
pened  to  be  the  pcrfoa  flrfw* 
is  not  barratry.  9' 

If  the  maft^-  of  thefliip  b^  ^^ 
owner,  he  cannot  be  g«3^" 
barratry.  .  9* 

Tbe  onus  of  pfoving  the  capw  ^^ 
be  owner,  lie*  upoa  die  m^ 

The  fame  rule  piwaiU,  '^^^^ 
mit  an  ad,  ^ich  wottid  be  m^' 


Tfttry  in  any  other  'n**^* 'J? 
th(itogh  he  has  inortg^o^ 

fhip.  ^,n 

If  the  words  «  in  any  W*  ^ 
beinferted*,  MMAtvnd&f^ 
are  anfwerablc,  '^  the  cap^ 
commit  barratry  by  fmttgg""* 


barratry,  ihidt      commii  oarrairy  ^j  '—op   - 

Qnt  where  a  ftip  failed  a  different  I      on  hiis  own  account       ^^ 

courfe  from  diat  firft  intended,   If  any  captain,  ^^  ^^^'^^^'^^^^^i 

which  alteration  was  publickly       -''^  ' ^*-   ^*^  ^'^ 

tiodfitd  before  the  ftitp  failed,  and 

where  the  mafter  v^  to  have  no 

'    benefit  by  the  change,  it  was  held 

'  not  to  be  barratry.  86 

So  if  a  Hup  take  a  pHae,  and  inftead 

of  proceeding  on  her  voyage,  the 


ing  to  any  Aip,  ^^.^^^ 
bum  or  deftroy  her/  to  ^^ 
dice  of  any  merchant  W^ 

goodt  thereon,  ^^f^^^^fg^ 
dcrwilikg  an^  peHi)  ^^'^i^ 
the  prejudice  of  the  owjer » . . 
ftl^he  ftaHfWfertW*  ^^^ 
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m^  vMkom,  bttiefit  df  demr • 
•     ^  Pi^e  90,  97. 

i£  the  oStsact  b«  committed  within 
the  body  of  a  counytfy  the  of- 
fender fiiadl  be  tried  m  a  court  of 
coRUSuoa  law ;  i£  upon  the  high 
ftas,  it  (hall  be  tried  according 
u>  the  diredtOQfl  of  the  ^th 
ffrnry  8.  ch.  15.  97 

BUI  cf  Lading f  fee  Lading* 

Sottomry  and  Refpondentta* 

BottOiary  is  a  contrast  hj  which 
the  owner  of  a  fhtp  borrows  mo- 

.  aejr  to  enable  him  to  carry  on  the 
voyage^  aiid  pledges  the  keel  or 
^^om  of  the  fliip  as  a  fecurity 
for  the  tepayment.  .  410 

If  tht  iup  be  loil,  the  lender  aHb 
lofet  lis  whole  money  ;  but  if 

•  not^  he  fiiall  recciveiit»  principal 
juid  the  flipolated  interel^  how- 

,  erer  it  exceed  the  legal  rate,  ibid 

Whe»  the    fhipi  and   taclde    are 

bvougfal  koiB^f  they  are  Hable  as 

tnM  as  die  pcfibn  of  the  borrow- 

^  er  for  the  money  lent.  ibid 

When  tfce  loan  is  not  maxle  upon 

the  reilel,  but  upon  the  goods, 

then  the  borrower  o«ly  hferfin- 

■  a/fy  bound  to  aniwer  tlie   coii- 

•  trad>  who  is  faid  t^  take  up 
money  at  rcfpondentia*  410 

ktthts'eonll&s  the  chief  difference 
between  bottomry  and  refpon- 
deniia  ;  in  moft  otlier  rei'pedts 
they  are  the  fame.  ibid 

There  is.  a  third  kind  of  contra<5t 
vpPQthe  mere  hazard  of  the 
voyage,  \«ithout  any  intereft  in 
flup  or  goods*  41 1 

This  is  prohibited  as  to  Eaft  litdia 
▼oyages.  ibid 

The  borrower  on  refpondentia  can 

only  infure  the  fiarplus  value  of 

the  goods  OVIST  and  above  the 

.  xnoiiey  bocrowed*  410 

Th*  knder  alone  can  aoake  lAl^r- 

.  aace  on^the  money  lent.       41 1 

AU  contraA$  nwht  by  a|iy  of  his 
Majeky's  fubje^s  by  way  of 
bottm&ty  oa  tile  ihip%  ^fiteign- 
rns  trading  to  the  Eafi  Indies  arc 

■  cull  and  void*  ibid 


SU  Whether  an.^er/V<fJs  {hip,  (Inca 
the  declaration  of  American  In* 
depeQdency,   be  a  foreign  ihip 
wJtliin  the  ilatute  ?         Page /^iz 
Bottomry  arofe  from  the  power 
.  given  to  the  mai^  o£  hypothe* 
catmg  the  ihijj^  and  goods  for  nee- 
eflartes  in  a  foreign  country.  413 
But  the  ihip  mail  be  abroad^  and 
in   a  ftate  of  nece^f^  to  juilify 
fuch.  an  a^  of  the  zuailor*     ibid 
This  fpecies  of  contra^  was  known, 
to  the  Rbodiaru.  41^ 

The  principle,  upon  which  bottom- 
ry  is  allowed,  is,  that  t^e  lendev 
runs  the  riik  of  loiing  his  princf- 
pal  and  intereft ;  and  therefore  it 
is  not  ufury  to  take  more  than  the 
legal  rate.  41  $k 

If  a  con  trad  were  made,  \>j  colour 
of  bottonsry,  in.  order  to  evade  the 
ilatute,  It  would  be  uihrious.  419 
The  legality  of  the  contra<a  de*. 
fended.  ibi£ 

But  if  the  rifk  be  not  run,  thelend- 
er  is  not  entitled  to  the  extraor-* 
dinary  premium.  ibad 

The  rilks,  to  which  the  leader  cx- 
pofes  himielf,  are  generally  men- 
tioaed  in  the  condition  of  the 
.  bond  ;  and  are  nearly  the  fame 
againljL  which  the  underwriter  ia 
a  policy  of  iniurance  undertakes 
to  indeomify.  4a  i 

Piracy  is  one  of  the  ri&s  which  the 
lender  on  bottomry  runs.       ibid 
If  a  lofs  by  capture  happen,  he  can- 
not recover  again  ft  die  borrower. 
.  ibid 

But  this  does  not  mean  a  mere  tern- 
'    porary  taking  5  but  it  muft  be  fuch 
.    as  to  occaiion  a  total  lofs.      ibid 
Therefore  where  a  Ihip  was  taken 
and  detained  for  a  ihort  time,  and- 
yet  arrived  at  the  port  of  defti- 
nation  within  the  time  limited^ 
it  was  held  that  the  bond  was 
not  forfeited.  ibid 

If  the  (hip  be  loft  by  a  wllfu!  de- 
viation froijii.  the  track  of  the 
I  voyage,  the  event"  has  not  han- 
I  pehed,  upon  \*iiich  the'borrower 
I  was  to  be  dUchargc-d  from  his 
i .  obl^atiou*    ^  424 

*  If 
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l£  the  borrowpT  becomes  bankrupt 

.  after  the  loan  of  tlie  money,  and 

before  the  event  happens,  which 

entitles  the  lender  to  repayment, 

the  lender  may  prove  his  debt 

•  under  the  commiflion,  as  if  tii« 
event  had  adkually  happened. 

Page  427 

Bottomry  and  refpondentia  may  be 

infured,  provided  it  be  fpeciied 

i  to  be  fuch  intereft  in  the  policy. 

9,  428 
Vnlefs  the  ufage  of  trade  fan^ons 

•  a  differmt  proceeding.  1 1 
When  a  perfon  infures  a  bottomry 

•  intereft,  and  recovers  upon  the 
.  bond,  he  caniiot  alfo  recover  up- 
on the  policy.  428 

A  lender  on  bottomry  or  at  refpon- 
dentia is  neither  entitled  to  ben* 
efit  of  falvage,  nor  liable  to  av- 
erage by  the  law  of  England. 

127,422 

It  is  otherwife  in  France^  and  in 
Denmark*  423 

But  if  a  man  infure  refpondentia 
intered  on  a  Danijh  ihip,  and 
be  obliged  to  contribute  to  an 
arerage  loft  by  tlie  laws  of  Dtn- 
marki  Englijij  underwriters  arc 
bound  to  indemnify.  ibid 

^  Whether  money  may  be  lent  on 
bottomry  or  at  refpondentia  to 

•  an  enemy  in  time  of  war  I    426 

Broker. 

The  broker,  by  the  cuftom,  is  lia- 
ble to  be  fued  by  the  infurcr  for 
premiums,  notwithdanding  the 
acknowledgment  by  the  iiiiurer, 
in  the  policy,  that  he  has  receiv- 
ed chem.  26 

The  broker  may  maintain  an  adlion 
again  ft  the  inlurcd,  for  premi- 
ums paid  on  his  account.   i(i^  27 

See  AgenU 


>«■ 


Capture* 

A  S  between  theiinfurer  and  io- 

-^^  furedft  the  ihip  is  to  be  con- 

iidered  ^s  loft  by  (he  captaitt 


though  (he  be  never  condemned 
at  all,  nor  carried  into  any  port 
or  fleet  of  the  enemV)  and  tbe 
infurer  muft  pay  the  value. 

Pnge  (^(^  77 

If  either  before  or  after  condoim;)- 
tion^  the  owner  retake  her,  and 
have  paid  falvage,  the  tnfuter 
muft  pay  the  lois  fo. anally  lai- 
tained.  6$ 

If  the  lois  be  paid  by  the  tvuier- 
\^Titcr,  before  the  recovery,  h« 
Aands  in  the  place  of  the  Cdl'dted, 
and  will  be  entalcd  to  the  \^t* 
fits  of  the  reftittttion*  Ad 

A  capture  having  been  tUegalt  bot 
tlie  charges  and  delay  bdii|; 
greats  the  inAxred  made  a  con* 
promife  bona  fide  for  the  liben- 
tion  of  the  fhip  ;  the  «i^rwrir« 
cTswere  held  to  beaafc'cnkk 
for  the  charges  of  dud  coapo' 
mife.  ^/ 

Before  the  ftfttvtc  of  rp  ^  'A 
ch.  37.  which  abohihed  vagcf 
policies,  th  e  recapcuvc  had  2  co*- 
fMieraUe  eflbd  ftpoo  the  €0tfi2& 
of  infurance.  ^ 

But  now  the  contrad  is  not  at » 
altered  between  an  inAuer  asd 
an  infuredL  ^ 

The  opinions  of  foreign  writ«f> 
with  refpea  to  capture  aa^  ^ 
capture,  ftated.  •       7^ 

By  the  marine  la w  of  J?«»^*A  ■* 
pradiied  m  the  court  «f  A<ta»- 
ralty,  it  wa*  formerly  heldftwi 
the  property  waa  net  changed  fo 
as  to  bar  tlit  original  ownc^ 
in  favour  of  a  vendee  or  «C2P«>J» 
till  there  had  been  a  to«««^  ^ 
condemnation.  ''*!flL 

But  now  by  ftatute  this  rfgit«  ** 
original  owner,  in  cafeota  »*• 
capture,  is  preferved  to  hia  jf 
ever,  upon  payment  of  tofdiw' 
vage  to  the  rccaptflo*     7*'  'J^ 

Before  the  ftat.'  a£  19^^  ^^S 
37.  fevewl  cafet  weredtfcfio«^ 
upon  theaiieilkmof  recafOf^ 

quefttoik  can  n«w'«8*^*J°J 
twccn  an  infitfcr  aad  in**";,, 

73      if 
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^7S 


t{  the  (tip  be  recovered>  before  a 
de^iand.for  indemnity  is  made, 
the  infurcr  is  only  liable  for  the 
amount  oi  the  lo&  afhially  fur- 
tained  it  the  time  of  the  de- 
inand«  Page  77 

Or,  if  the  ftip  be  feftored  at  any 
time  fubfequent  to  the  payment 
by  the  underwriter,  he  (hall  then 
ftund  in  ihc  place  of  the  infured, 
and  receive  all  the  benefits  re- 
fulting  from  fuch  )reilitutioil« 

S^  Bottomry* 


^haths. 

The  mailer's  cloaths  are  not  m* 
eluded  undet  21  general  iniurance 
ongoodsx  Page  21 

CofHmertcemenf  of  the  Rj/i. 

On  ttie  goods  it  is  Ufually  from  ih^ 
hading;  on  the  ihip,  from  the 
higinning  to  load.  23 

On  a  policy  ^  at  tod  from  Bengal 
to  England^^  the  riik  commence3 
from  ibefrjl  arrival  at  Bengal.  3  8 

So  at  and  from  Jamaica  to  I^ndon^ 

38139 

Compafs  (Mariner* J.) 

Invented  by  a  native  of  jimalfi s.SLnd 
it  contributed  greatly  to  the  re- 
vival of  commerce;  Introd*  xxv. 


'Coin. 
Whether  infurable  as  goods. 


tz 


a   con- 


Changing  the  Ship* 

tt  being  ^eceiTary,  except  In  fome 
fpectal  c«des,  to  infert  die  name 
t>f  the  (hip,  on  which  the  riik 
is  to  be  run  in  the  policy  \  it 
foUows  as  an  implied  condition, 
that  die  infured  fhall  neither  fub- 
ftitttte  another  ihip  for  that  men- 
tioned xtk  the  policy  before  the 
Voyage  commences  \  in  which 
ca&  ^ere  would  be  no  contra^ 
at  all ;  nor  during  the  voyage  re- 
move the  property  infured  from 
(Aie  (hip  to  another,  ^without 
confent  of  the  infurer,  or  with- 
out an  unavoidable  neceOityk 

ac,  296 

tf  he  do,  the  implied  condition  i% 
broken,  and  he  cannot,  m  cafe  of 
lofs,  recover  againil  the  under- 
Wnte.r.  ibid 

The  (hip  on  which  the  riik  is  toj  , 

be  run,  forms  a  niaterial  part  of  j  •    Confolldatton  Rule. 

the  contraa.  ibid  po^  the  hiftory  of  tlic  confolldation 


Commffiom 

Whether  commiflions  of 
figt\ee  of  the  cargo  arc  infurable. 

/     268  note  (rf) 

Concealment;^  fee  Fraud. 

Confent. 

A  policy  may  be  altered  by  tott- 
fent,  even  after  it  is  figtied*       3 


*I*he  opinions  of  En^lijh  nlercamile 
writers,  and  of  foreign  authors 
ftated.  290, 291 

lEi^refsl^  held  in  England  that  the 
infured,  except  in  cafes  of  real 
heceillty,  have  no  right  to  change 


when  an  infurance  is  made  on  a 
fpeciEc  thtp,  '^nd  the  tuibred, 
without  the  conlent  of  the  un- 
derwriter, changes  the  (h^,  he 
has  not  kept  his  part  of  the  con- 
tradt*  i93 

P  F  Z 


rule  in  infurance  caufes,  fee  die 
Introdudlion,  page.xlix. 

Conftru6lion  of  the  PdUcj^ 
A  policy  mud  always  be  conftrued 


the  bottom  of  the  (hip  ;    for^      asnearly  as  poCible,  according  to 
'^  *  ''  '  ^  "       the  intention  of  the  coutradling 

paitles,  and  not  according  to  tlie 

ftrid  hieaning  of  the  words.     3^ 

As  policies  arc  to  be  libeniHy  con* 

droed,  srtiateveiv  ii^done  "by  dilf 

'  mailer  In  the  uuud  cuurfe,  for 

gOud 


•  -    I 
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good  reafon$,  though  a  lofs  hap- 
pen thercon»  the  inmrer  is  liable. 

Page  30 

No  rule-  has  been  more  frequently 
followed  m  queftions  of  conftnic- 
tton»  than  f^r  u/age  of  trade  ^  with 
rcfpcft  to  die  voyage  infured. 

ibid 

A  policy  on  a  (hip  generally  from  X 
to  B^  wi^s  conftrued  to  ipean  till 
the  fhip  \vas  unloaded.         30,  3 1 

But  if  it  contain  the  ufual  words 
**  till  moored  tnaenty-fiur  hours  in 
^^fafity  ;'*  th^  infurers  (hall  be 
anfwcrable  for  no  lofs,  that  does 
not  happen  before  the  expiration 
of  the  time.  ihid 

Even  th^gh  the  lofs  was  occafion- 
cd  by  an  aft  committed  during 
the  voyage  infured«  ihid 

Thus  where  the  mafler  of  the  fhip, 
dttring  the  voyage  tnfured,  com- 
mitted an  aft  of  barratry  by 
fmuggling  on  his  own  account  ; 
the  infurcr  was  held  not  to  be 
liable,  becaufe  the  fhip  was  not 
feized  till  near  ^.  month  after  her 
arrival  at  the  port  of  deftination. 

ibid 

If  a  fhip  be  iafnred  for  fix  months, 
and  three  ds^s  before  the  expi- 
ration of  the  time  receive  her 
death's  wound,  but  by  pumping 
is  kept  afloat  till  three  days  after 
the  time,  the  infurer  is  dif- 
charged.  33 

Tb«  lois  muft  happen  durmg  the 
continuance  of  the  voyage,  or 
within  24  hours  after  her  moor- 
ing at  the  port  of  deflination.  34 

Under  a  policy  containing  thofe 
words,  the  underwriters  were 
held  liable  for  a  fubfequent  lofs ; 
becaufe  the  captain  the  very  day 
on  which  the  ihfp  arrived  at  her 
moorjngs,  was  fcrved  with  an  or- 
der from  government  to  return  in 
order  to  perform  quarantine  ; 
and  therefore  the  fhip  could  not 
be  £iid  to  have  moored  24  hours 
in/afifyf  although  fhe  did  not  go 
back  for  fome  Szjs.  35 

In  a  policy  upon  freight^  if  an  ac- 
cident prevent  the  &ip  from  fail- 


ing, the  infnred  canaot  rtcow 
atxcfreighti  which  he  wtai/  hitt 
earned,  if  fhe  had  completed  ha 
voyage.  «^^35 

But  if  the  policy  be  a  ritWpoIicj, 
and  part  of  tlie  cargo bs onboard 
when  fuch  accident  happens,  the 
infured  may  recover  to  die  ^bole 
amount.  5^ 

If  a  fhip,  from  ikTe£s  ofwcaAo,8 
in  a  decayed  condition,  and  ps 
to  the  nearefl  place  to  r«fit,  tt  » 
to  be  confidered  in  the  lai* 
light,  as  if  fhe  had  been  rqnW 
at  the  very  place,  from  which  tt 
voyage  was  to  commence,  audn? 
deviation  from  the  tcmw  of  tie 
policy.  ?; 

When  a  Ihip  IS  infored,  « at  »i 
from  Bengal  to  Lovdon!"^ 
firft  arrival /U  Bengalis  iarcaW 
to  be  the  commencement  ci  tw 
rifk.  3j 

When  an  infurance  is  ^^atanifrm' 
the  fhip  IS  proteftcd  dnringw 
preparation  iox  the  voyage;  Mj 
if  all  thoughts  of  the  voyage  k 
kid  afide,  the  infurcr  is  # 
charged.  'f 

Wliere  there  was  an  infuraiiccoalK 
outward  and  homeward  l«W 
voyage;  and  the  latter  ran  » 
«<  and  from  Jamaica  to  -^*^ 
it  \vas  held,  that  the  homcwattf 

ri(k  began  when  the  ft^*"^ 
atany^artoftheiiland,afldt^ 
there  the  outward  riik  endcd,aflfl 
did  not  continue  till  fhe  am^ 
the  latt  port  of  delivery.      "^ 

This  cafe  confirmed  as  to  a  poU^J 
on  thcJJnp,  but  the  o«t*f*^ 
on  goodie  continues  till  they  ^ 

landed.  .J\ 

The  two  laft  cafes  further  coi^""^ 

in  the  cafe  ^i Leigh  v.  ^^f^ 
In  conftruing  policies,  the  j«^ 
Jus.orapcKJurii.'v^^^^)^^^ 

.  rule,  but  a  liberal  ^^^^fz^ 
to  be  adopted,  and  the  u&P^ 
trade  called  in  to  cip^  a^J 

doubts.  «nJ$fioiP 

Thus  in  an  infurance  on  l^r^ 

Malaga  to  Gihratar,^^ 

thence  to  England  (xi^^^^^ 
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parties  having  agreed  that  the 
goods  might  be  unloaded  at  Gib- 
raliar,  and  relhippcd  in  one  or 
more  Britijh  (hip  or  Ihips,  and  it 
appearing  in  evidence  that  there 
was  no  Britijh  fhip  at  Gibraltar^ 
but  the  goods  had  been  unltaddd 
and  put  into  a  fterejhips  t  which 
was  alwajrs  coniidered  as  a  ware- 
}iouf(l)  th^  infurers  were  held  to 
be  liable  for  the  lofs  of  thd'e 
goods  in  ^e  (lore  ihip*  P»  39^  40. 

A  ihip  was  infured  from  London  to 
any  place  beyond  the  Cafe  of 
Good  HopCf  The  ihip  arrived  in 
the  river  Canton  in  CSi/ta,  where, 
in  order  to  be  heeled  and  refittedi 
tlie  fails,  &c.  were  taken  out, 
and  lodged  in  a  bankfaul^  on  an 
ifland  in  the  river  (which  was 
proved  to  be  ufual  and  beneti- 
cial  to  all  concerned)  the  undei- 
writer  was  held  liable  for  the  lofs 
fif  the  fails  by  fire,  while  in  this 
hankfauU  41 

The  inlurer,  at  the  time  of  undcr- 


thatthe  infurcrs  were  liable;  for 
that  according  to  the  u£lge  there 
was  no  delay.  Pa^e  44 

When  a  man  infures  one  fpeaes  of 
property,  he  cannot  recover  dam- 
age, occaiioned  by  the  lofs  of  a 
fpecics  of  property  different  frohi 
that  named  in  the  gplicy. 

SZ 

Under  a  policy  upon  tht  Jhlf-^  or 
upon  thigoods^  the  iniured  cannot 
recover  extraordinary  *ojagei  paid 
to  the  feamenif  or  prevyimf  ex- 
pended, durio^  a  detention  to  re- 
pair, or  a  detention  by  an  em- 
bargo. 52*53 

Nor  is  the  underwriter  on  goods  lia- 
dble  for  the  freight  paid  by  the 
owner  of  the  goods  to  the  pro- 
prietors of  the  ihip,  where  the 
goods  were  partially  loft.  53,  54 

In  the  conftru&ion  of  policies,  the 
lofs  nraii  be  a  direH  and  immediate 
confeqtience  o£  the  peril  inftlred, 
and  not  a  i  emote  one,  in  ordo*  to 
entitle  the  infured  to  recover.    $6 


writing,  has  under  his  confidcr-  This  rule  illailrated  by  a  cai«  of 


att6n  the  nature  of  the  voyage, 
and  the  ufual  manner  of  doing 
it.        ^  42 

What  is  ufually  done  by  fueh  u 
ihip,  with  fuch  a  cargo,  in  fuch 
a  voyage,  is  underllood  to  be  re- 
•ferred  to  by  every  policy.       ib/J  j 


infurance  upon  neeroc$«  56 

In  the  conftruction  ofa  policy  upon 
time,  tlie  fame  liberality  pre- 
vails as  in  other  caies  ;  and  an 
attention  to  the  meaning  of  the 
contracting  parties  has  always 
been  paid.  58 

If  a  Qdp  be  driven  a  mile  on  ihore  !  In  an  inlurapce  at  and  from  Livtr- 


by  a  hurricane,  or  be  burnt  in  a 
dry  dock,  while  repairing,  the 
inlurer  is  liable.  43 

Th^  goods  on  board  the  fhips,  thj 
Hope  and  the  jinney  were  inl*ur«d 
at  and  from  Dartmouth  to  It^atcr- 
foi'dy  and  from  thence  to  the  pelt 
orportsof  difcharge,  on  the  coalt 
of  Labrador^  with  leave  to  touch 
at  Ne*vjfoundlandi  till  the  goods 
Jhould  be  fafely  difckarged  and 
landed.  From  the  time  of  their 
arrival,  the  crew  was  chiefly  cm- 
ployed  in  filhing,  and  took  out 
their  cargo  only  at  leifure  tmies 
(which  was  fully  proved  to  be 
the  ufage)  and  the  ihips  were 
taken  by  a  privateer,  before  they 
were  udoaded»    The  court  held 


pool  to  jifitiguaf  nuith  liberty  to 
cruize  fix  'weeks  j  it  was  held,  tliat 
this  meant  a  conne<5ted  portion  of 
time,  and  not  a  del'ultory  cruilmg 
for  fu  weeks  at  any  time* 


Of  the  ConRru^ion  of£afi  hidia  PcU 
icieip  itt  £aji  India  Voyages* 

Of  the    Conjiru^ion    of  Lcfe4    by 
PeriL  of  the  Seat  fee  Perils  of 
the  Sea, 

Of  the  Cofiftmaion  of  Loffes  by  Cap- 
turCf  fee  Capture* 


Of  the  ConJIruilion  of  Loffes  by  i7<r- 
•     tenJian,  fee  JDetenvon* 

Of 
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Of  th4  Co$tji^umon  of  Lojhs  hy  Bar* 
rutry^  fee  Bwrairy^     . 

Continuance  of  the  Rj/i* . 

On  At  fiup  till  her  arrival  at  the 
port  ff  dedination,  and  till  £be 
bat  oefn  moored  24  hours  in 
good  fafety  for  the  parpofe  of 
unloading*  page  23>  39. 

Oo  the  goods  till  they  are  fafely 
landed  at  the  port  of  deftination ; 
which  includes  the  carriage  in 
the  (hip's  hoat  to  the  fhore,  but 
not  in  the  boat  of  the  owner  of 
the  goods*  23 

If  a  policy  be  general  on  a  (hip  from 
X  to  £.  the  underwriter  has  been 
held  anfwetable  till  the  (hip  is 
unloaded.  30,  3 1 

But  if  it  contain  the  ufual  words 
''till  moored  24  hours  in  fafety ;" 
the  izifurer  is  hable  for  no  lofs 
that  does  not  happen  before  the 
expiration  of  that  time.  itiri 

Even  though  it  be  occafioned  by  an 
adl  done  during  the  voyage  in- 
fured*  ihJd 

If  the  mailer,  during  the  voyage, 
commit  an  aft  oi  barratry  by 
fmuggliiig,  and  the  (hip  be  not 
feized  till  near  ^  month  after  her 
arrival  at  the  port  of  deftination, 
the  infurer  is  difcbarged.       ibid. 

If  a  (hip  be  infurcd  for  fix  months, 
and  three  days  before  the  expi- 
ration of  that  time  receive  litr 
deatJi's  v.'ound,  but  by  pumping 
is  kept  afloat  till  tliree  days  after, 
the  infurer  is  not  li.ible.  33 

But  the  ihip  cannot  be  faid  to  have 
moored  24  hours  in  fiifct) ,  "vthen 
the  very  day,  en  which  Ihc  ar- 
rives at  her  nioorIngs,tiic  Captain 
'  is  fervcd  with  an  order  to  rctiun 
to  pciform  qiiai amine,  althcsui^J) 
he  docs  not  obey  for  fome  days  ; 
and  thcrerorc  the  infurer  is  1ia!>lc 
for  a  fubfequent  lofs.  3; 

So  if  tmhiiigo  laid  on,  and  after- 
wards detained  as  prize.        35  a 

Contraband^  fec  Prohibited  Gqods. 


ContrHutiom^  fee  ^%erafe^  Gemd, 


If  the  iaiured  wanrafl  to  tk 
veiTel   Qxsdl  depart  «iih  cwrayi 

and  (he  do  aot ;  thepoiiey^^^ 
ieated.  P^  33^ 

A  convoy  Bieans  a  naval  force,  d- 
der  the  conmaAd-of  tbatpda 
whom  eovcro»eat  maj  haj<)Bi 

to  apfKHat.  33^»  54^>  34$ 

And  this,  whether  gorcrmGi 
pleafes  to  appoint  a  relay  ofctfr 
voy  from  place  to  place,  or* 
convoy  to  a  given  latirode  aad  ■• 
farther.  J^ 

So  alfo  what  is  a  convoy  is  gov- 
erned by  uTage.  M* 

Where  a  (hip  put  hafclf  undtf 
the  dircaion  of  a  man  of  w 
till  (he  (hould  join  the  conrof, 
which  had  left  the  ulual^ 
of  rendezvous  before  fte  aitiwi 
there,  it  was  held  not  to  bea  ^ 
parture  with  convoy,  althoi^ 
Ihc  in  fa<5l  joined  and  was  loft  n 
a  ftorm.  ^^ 

Mter,  if  the  finglc  (hip  bcap^ 

of  the  convoy.  ^ 

^  Whether  failing  orders  b^ 

the  commander  in  chidj>  ^ 

particular  (hips  are  ncccflaif » 

conftitute  a  convoy  ?    $4l*^ 

A  convoy  appointed  by  the  2dn^ 

commanding  in  chief  "P^».^ 

tion  abroad,  is  a  convoy  ^?7^ 

ed  by  government.  ^j 

A  failing  with   convi>r  trcm  ^^ 

•   ufuul   place  cf  rcndezfcus,  as 

Spitkead  for  tlie  port  oi  I^ 

is  a  departure  with  convoy,  ^ 

in  the  meaning  of  f«cn  a 


Although  the  words ufea,gener^^. 
are   «  to  depart,"  or  to 
with  convey  ;"  yet  it  ^^^^^ 
Ihil  with  convoy  throug^W^ 
voyage.  .    c^^ 

But  an  unforefeen  (cparationn^ 
convoy  is  an  Ticcidentt^  '^  , 
the  underwriter  is  liable-    5^ 
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So  heM  where  a  (hip  was  feparated 
from  her  convoy  by  ftorniy  and 
by  ilorm  prevented  from  rejoin- 
ing it,  and  was  loft.      Page  J48 

£ven  where  the  (hip  has  been  pre- 
vented by  tempeiluous  weather 
froni  joining  the  convoy,  at  lead 
ib  as  to  receive  the  orders  of  the 
commodore,  if  the  do  every 
thing  in  her  power  to  effeA  it, 
it  (ball  be  deemed  a  failing  with 
convoy,  348 

Otherwife  if  the  not  joining  be 
owing  to  the  negligence  and  de- 
hij  ok  the  captain,  ^^^g 


Corn, 

Is  a  general  expreffion  in  the  mem- 
orandum at  the  foot  of  the  poli- 
cy, and  has  been  hel4  to  include 
fcai  and  hanu  iiz 

Cauri, 

The  proper  court  for  the  trial  of 
queltionsi  relative  to  policies  of 
iufurance  is  a  court  of  common  I 
law.  39i 

Courts  of  equity  Have  no  jurifdic- 
tion  over  fuch  queftions.         ibid 

Jf  ii\deed  the  truftee  in  a  policy  of 
infurance  a«^ually  refufe  his  name 
to  the  ceftuy  ^uc  trufi  in  an  a^ion 
at  law,  that  may  be  a  ground  of 
application  to  a  court  of  equity. 

395 
Sp  alfo  ;m  application  ms^y  be  m^^e 

to  ^  court  of  equity  for  a  com- 
miflion  to  examine  yritnefTes  re- 
ading abroad.  ibid 

It  is  alfo  allowable^  where  fraud  is 
fufpefted,  to  apply  to  equity,  in 
order  to  procure  a  difclofure  of 
circumftances  upon  the  oath  of 
the  infured.  396 

But  in  all  other  cafes>  a  court  of 
common  law  is  the  proper  forum. 

ibid 

Even  if  the  parties,  by  a  claufe  in 
the  policy,  (hould  agree  tp  refer 
any  difpute  to  arbitration,  that 


will  not  ouft  the  coort  of  com« 
mon  law  of  its  junfdidioB,iuikfs 
a  reference  is  in  &ft  madet  or  is 
depending,  Pagi  39$ 

Court  of  Polieies  of  Infuranct* 

The  hiftory  of  iu  orkm  «nd  de* 
clin^.  introd*  xlv. 

Cruife. 

A  liberty  to  ctuize  iiz  weeks  means 

to  give  a  permiffion  to  cruize  fop 

Jix  fucceffive  ivecks^  and  not  a  de- 

fultory  CTuifing    for   forty«<wo 

days  at  any  time.  5ft 

Crufades* 
They  contributed  to  the  revival  of 
conunerce.  Introd.  xxiv. 


*  Date. 

'T^HE  day,  month,  and  year,  on 

•*■    which  the.  policy  was  execute 

^d,  muft  he  inferted*  2? 


'  J)eclaratiQU^ 

In  order  to  entitle  the  infured  to 
recover  ei^penfei  of  falvage,  it  is 
not  nece/Tary  to  ftate  them  in  the 
declaration,  as  a  fpecial  breach 
of  the  policy*  141 

Thus,  in  a  declaration  on  a  policy 
on  goods,  it  dated,  that  the  fr.ip 
fprung  a  leak,  and  funk  in  the 
river,  whereby  the  goods  were 

*  fpoilcd.  Lord  Hard*wicke  held, 
that,  under  this  declaration,  the 
plaintiffs  might  give  in  evidence 
the  expenfes  of  falvage.        141, 

409 

A  decUration  on  a  policy  of  in- 
furance mud  fet  out  the  policy, 
and  aver  that  It  wai»  figu^d  by 

the 


4«» 


TiMeif'ti/f  Frfkc^ttl  Mxtoiri. 


•   ilu  dcnRBkit  I  and  utftty  in  con- 

ncKntioii  cf  tnc  prcnrioin»  he 

■   vndcttook  to  iBdenmify  ^e  tn- 

.  fureci.  i^»gf  398 

The  declaration  xaud  th&n  i^ate  the 
intereil  of  the  infured.  ibid 

It  ikodid  next  fbe v  the  lofr to  htive 
happenid  hj  one  of  the  perils 
fkientlone^  in  tht  policy  ;  but  it 

-  nraft  ftate  it  according  to  the 
troth.  ibid 

Tb  aver  that  the  lofs  happened  hj 
the  fraud  and  negligence  $f  the 
tnafter  is  a  fufficient  averment  of 
barratry.  399 

In  a  declaration  for  a  MaU  the  in- 
fured may  recover  for  a  partial 
lof&  Ihid 

Though  the  plaintiff  appear  in 
proof  to  have  a  larger  intereft 
than  is  averred  in  the-dedaxation, 

'.  yetbe  is  entitled  to  recover.    402 

Tte  gescral  iffiie,  ^mn  affum^t^  is 
the  ttfual  plea  to  a  declaration 
npon  a  policy.  404 

Th«  declaration  need  not  ftate  the 
claufe  in  the  policy  to  refer  dif- 
putes  to  arbitration*  396 


tkftinhtiM. 

ination  of  the  fhip  mixft  be 
ilatjd  in  the  policy.  zz 


Detention* 

The  underwriter,  by  eiprefs  words, 
undertakes  to  indemnify  againft 
all  damages  arifing  from  the  de- 
tcndou  oi  kings,  princes,  or  pc(h, 
fie.  78 

Peoph  means  the  governing  power 
of  the  country,  ibid 

A  detention  is  faid  to  be  an  aiTell 
or  embargo  in  time  of  war  or 
peace,  laid  on  by  the  public  au- 
thority of  the  ftate.  ibid 

In  cafe  of  an  arreft  or  embargo  by 
a  prince,  though  not  an  enemy, 
the  infured  is  entitled  to  recovei 
againft  the  infurcr.  ibid 

In  cafe  of  a  detention  by  a  foreign 


powec »    ^vbiCu   ftf^tSBs  er 'iw 


may  Iksve  leiscd  a  mtni  sip, 
m  order  to  be  feanbed  fatetsr 
ny's  property^  the  des^  oat- 
fequent  thereon  nmlllttbflMe  hy 

the  nndervtiter*  ^^79 

Bat  a  dctcntiDa  for  noR-pifiMiiof 

cuftomsy  or  formurigaiiag  agM 
the  laws  of  thofe  countries,  what 
4he  ihip  happens  to  Wy  ihA  tA 
£ill  upon  the  anderwmer.    & 

The  infurers  are  liable  for  the  piy- 
xnent  <Mf  deiiiia^  arifi&g  by^ 
detentioA  or  mzme  c^  A^ 
before  the  coafuiie&cemeiitof  ^ 
voyage,  where  the  riik  *s  •at 
and  from"  bj  the  goverainm 
of  the  country  ^'here  the  ^ 
loads,  •      80,  <i 

Before  the  iniitred  can  recover  is 
cafe  of  detencioni  be  taxA  ato- 
don  to  the  iniurcr  whatcvff 
claims  he  may  have  to  the  prop- 
erty infured.  ^' 

The  time,  withm  which  the  ahafi- 
donment  muft  be  roade  in  fo^ 
cafes  was  not  till  lately  afccrtain* 
cd  in  Sfigland  by  any  pofitt« 

rule,  *r 

A  detention  Vy  particolar  ordi- 
nances, vhich  contrav«n<i  or  « 
not  form  a  part  of  the  lawot  na- 
tions, is  a  riik  within  a  pohcya 
infurancc*  yi 


Deviation,. 

Is  underftood  to  mean  a  voluntary 
departure,  without  ncceffitf  c 
any  reafonaUe  caufe,  from  w* 
regular  and  ufual  ccurfc  of  the 
fpecific  voyage  infured.        ^94 

Whenever  this  happeriS,  ibe  ^^T* 
age  is  determined  ;  and  lb*  ^^' 
furcrs  are  dikharged  fr<^  ^l 
reiponfibUity.  '^^ 

The  rcafon  of  this  is,  becanff  ^^ 
Ihip  goes  upon  a  different  vopgc 

from  that  againA  which  ^  ^'^' 
furcr  undertook  to  in&nitu^' 

It  is  net  material  whether  ihe  J^ 
be  cr  be  not  an  a^al  «^'"^ 
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fjiKBceof  the  deyhAion;  ferthe? 
infmrcrs  are  in  no  cafe  aafwerable 
for  a  fabfeqnent  lafs,  in  whatarer 
place  it  happen,  or  to  whatever 
caufe  it  maybe  attributed.  P.  294. 

Neither  does  itmakeanydtfierence 
wbeibar  the  iniured  wa^  or  was 
iiot  coaftntinr  to  the  deiriation. 

ihiii 

A  (tip  was  in&red  from  Dartmmtb 
to  LiverjfodI ;  ihe  put  into  Loo ; 
u  place  jh€  muft  of  mceffity  paft  by  ; 
and  aHhough  no  accident  betel 
her  in  «oing  into  or  coming  out 
of  Ldo  (for  ihe  was  loft  after  ibe 
got.out  to  fea  %)  it  was  held  to 
be  a  deviation.  1  295 

A  ihip  being  infnred  from  Duakirk 
ta  Ltgh9rn^  comes  to  Dover  for 
a  JiMHerraneanfnisi  and  it  Was 
held  to  be  a  deviation*  ibid 

If  the  mailer  of  a  veflel  put  mtoa 
port  not  vdvai,  or  ftay  an  nnufoal 
time,  it  is  a  deviation.  ibid. 

If  feveral  placet  are  named  in  the 
policy,  the  ihip  muft  go  to  thofe 
places  in  the  order  in  which  they 
are  named,  unleis  fome  u&ge,  or 
ibme  fpecial  fads  be  proved  to 
vary  the  general  role.  2  98 

If  the  deviation  be  but  for  a  £ingle 
night}  or  for  an  hour,  it  is  fatal. 

298  {a) 

A  (hip  was  bound  from  Cork  to' 
Jamaicay  under  convoy.  Being 
of  force,  ihe,  with  two  other 
TeiTels,  took  advantage  of  the 
night,  and  cnuzed  in  hc^es  of 
meeting  with  a  prize ;  it  was 
held  a  deviation.  ibid 

But  if  a  merchant  ihip  cary  letters 
of  marque,  (be  may  chafi  an 
enemy,  though  flie  may  not  cruize ^ 
without  being  deemed  guilty  of  a 
deviation.  2^9 

The  dodrinc  of  deviation  i^  ap- 
plicable to  an  infurancc  onfl^^ht, 

399 

Wherever  the  deviation  nt  occa- 

ik>ned  by  abTolute  neccfih)'  ;  as 

where  the  crew  forced  the  cap- 

•  tain  to  deviate,  the  underwriter 

continues  liable.  ^^{a} 

Tb?  juftliieatiohs  for  a  deviation 
ic^m  to  be  thefc ;   to  repair  the 


vefiel ;  to  avoid  an  impending 
ftorm ;  toefca^efroman  enemy ; 
or  to  feek  for  convoy.  Page  300 
If  a  ihip  is  decayed  and  goes  to  the 
neareil  port  to  re€t,  it  is  no 
deviation.  300,  ^01 

Wherever  a  flap,  in  order  to  efcape 
a  ftorm,  goes  out  of  the  dired 
courfe  ;  or,  when  .  in  the  due 
courfe  of  the  voyage,  is  driven 
out  of  it  by  fbrefs  of  weather ; 
this  ts  no  deviation.  302 

If  a  ilorm  drive  a  fliip  out  of  the 
courfe  of  her  voyage,  and  ihe  do 
the  bed  ide  can  to  get  to  her  port 
of  defttnation,  (he  is  not  obliged 
to  return  to  the  point  fromindiich 
(he  was  driven.  303 

A  deviation  may  alfo  be  juftified,  if 
done  to  avoid  an  enemy  or  to 
feek  for  cOnVoy  at  the  place  of' 
rendezvous.  308 

A  (hip  being  infured  and  warranted 
to  depart  with  convoy  from  Bre^ 
nten  to  London^  fet  fail  from  Bre- 
TntK  to  the  Elbtf  under  convoy 
of  a  Dutch  man  of  warv  where 
they  were  joined  by  two  other 
Dutch  men  of  war,  whence  they 
failed  to  tlie  7«f(r/,  where  they 
found  a  fqfUadron  oT  Englijh  men 
of  war.  It  was  held  that  their 
gding  to  the  Elbcj  though  out  oi' 
the  way,  was  no  deviation.     308 

A  ihip  was  infured  from  London  to 
Gibraltar^  warranted  to  depart 
with  convoy.  There  was  a  con- 
voy appointed  for  that  trade  at 
Spilheadi  but  the  fliip  was  loft  on 
her  way  tliither.  The  court  held 
that  the  ihip  was  protected  by 
the  infurance  to  a  place  of  gene- 
ral rendezvous.  Ibid 

Where  a  captain  jufUfies  a  deviation 
by  the  ufafee  of  a  particular  trade, 
there  mult  be  a  clear  and  eflkb- 
liihed  nfage  ;  n6t  a  few  vague 
inilances  only.  309 

Wherever  a  ihip  does  that,  which 
is  for  the  geheral  benefit  Of  all 
parties  concerned,  the  ad  is  as 
much  within  the  fpirit  of  the 
pdlicy  as  if  it  had  been  exprcflifiJ ; 
and  in  oidei  to  (ay  whether  a 
deviation  be  juftifiable  or  not,  it 

will 
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will  be  proper  to  attend  to  the 

motives,  endy  and  conlequences, 

of  the  kdy  as  the  true  ground  of 

/        judgment.  Paw  310 

It  has  been  held,  that  If  a  (hip  de- 
viate from  neceflity,  the  ftiip  muft 
purfae  ftich  voyagi  of  jteaftty  in 
the  dfre^  conrfc,  and  in  the  fhorteft 
time  poflibletOtherwifc  the  under- 
writers will  be  difcharged.     ihid 

In  fuch  a  c'aie^  nothing  more  muft 
be  done  thai\  what  the  ne^eflltj 
requires.  ^  3^3 

Even  in  an  infurance  on  a  trading 
voyage,  fuch  trade  muft  be  par- 
ried on  with  ufual  and  reaipnable 
ezpedinon.  3^3' 

A  deviation  merely  intenied^  but 
never  carried  into  effed,  does  not 
difcharge  the  infurers.  314 

£ut  if  it  can  be  fhewn  that  the  par- 
ties never  intended  to  fail  upon 
the  voyage  infured  ;  if  all  tb< 
(hip's  papers  be  made  out  for  a 
different  place  from  that  defer  ibed 

,  in  the  policy  ;  the  infurer  is  dif- 
chargcd,  though  the  lofs  fhould 
happen  before  the  dividing  point 
of  the  two  voyages.   *  ibid 

But  where  the  termini  of  the 
•  voyage  continue  the  fame,  an 
intention  to  go  to  an  intermedi- 
ate port,  though  that  intention 
(honld  be  formed  previous  to  the 
(hip's  failing,  will  not  vitiate,  till 
a^ual  deviation.  316/1 

As  it  is  fettled  that  a  mere  intention 
to  deviate  will  not  vacate  the 
policy,  it  follows  as  a  confe- 
quence,  and  has  been  fo  held, 
that  whatever  damage  happens 
before  at^ual  deviation,  falls  up- 
on the  nnden^Titers.  3 1 6 

Subjed  to  the  rules  already  ad- 
vanced, deviation  or  not  is  a 
queftion  of  fad  to  be  decided 
according  to  the  circum (lances 
of  the  cafe.  317 

In  cafes  of  deviation,  the  premium 
is  not  to  be  returned.  ikid 

Double  Infiironctm 

It  is  where  the  fame  man  is  to  re- 
ceive tT^o  funds,  inftead  of  one ; 


,  or  the  fame  fuxn  twice  cverftt 
the  rkme  lofs,  by  reaibo  rf  fcs 
having  m-Ad^  two  infixrances  z^ 
on  the  fanie  property,     P.  2^ 

Difference  between  a  tt-affaraDcc 
and  a  double  infurance.      ^ 

Where  a  man  makes  a  dficWe  b> 
furancc,  he  »iay  recover  his^ 
againft  which  fet  of  ondcrwriun 
he  pleaies  ;  but  he  can  recote 
for  no  'more  than,  the  amount  d 
his  lofs.  ^ 

But  when  one  f«t  of  underrotm 
pay  the  loft,  they  mzy  call  apoD 
the  other  underwriters  to  coa- 
tribute  in  proportioB  tolhe  fon* 
they  have  infiired.  ^-^ 

But  though  a  double  inforancc  caii 
not  be  wholly  iup^orted,  fo  ^ 
to  enable  a  man  to.  jecowr  1 
two-fold  fatisfaaioa  ^  y«t  van«B 
perfons  may  iniure  various  inter, 
efts  on  the  fame  thing,  and  each 
to  the  whole  value ;  as  the  mafter 
for  wagci ;  the  owner  for  frcigbi} 
one  pexfon  for  goods ;  and  as- 
other  for  bottomry.  .  ^Si 

In  what  cafes  a  man  ftall  be  wd 

to  make  a  double  in/urance  j  aij 

vhen  not,  fully  confidercd  froffi 

•  page  iSs  to  iSi 

If  the  fan?e  man  for  his  own  ac- 
countj  tboiigh  not  in  tis  «nf^««*» 
infures  doubly,  it  is  ftiUadoublt 
infurance.  *^5 

The  laws  of  foreign  coootnes,  Dp«a 
the  fubjetft  of  double  infui^cc* 
are  far  from  being  uniforin.  ^^* 


tiaft  India  Foyagn, 

TTHE  ufage  of  trade  vith  rcfp«3 

■*•   to  thefc  voyages  h^J>c^"*^J' 

notorious  than  m  any  other,  tnc 

queftion  having  more  btq^^^^f 

occurred.  y 

The  charter  parties  of  the  I»^ 
Company  give  leave  to  prw<»^ 
the  (hip's  ftay  in  I^Am  for  a  y«^* 
and  it  is  common  by  a  tev  ^P'^' 
ment  to  detain  her  a  V^^^ 
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.    .The  words  pf  the  policy  too  are  j 
very  general  without  limitatfon 
of  time  or  place.  Page  46 

Theie  charter  parties  are  fo  noto- 
rious, and  the  courfe  of  the  trade 
is  fo  .well  known,  that  the  un- 
derwriter is  always  liable  for  any 
intermediate  voyage,  upon,  which 
the  (hip  may  be  fent,  while  in 
.  Ifidia^  though  not  exprcfsly  men- 
,    tioncd  in-  the  policy.  ibid 

Thus,  where   die    infurance  was 
, "  4t  ^d  (toxaJPrngal  to  any  ports 
'*  or  places  whatfoever,  in  the 
.    *^  Majl  Itutieu  China f  Perfiat  or 
\    **  elfewhere  beyond  the  C(ipe  of 
.   ^*  Good  HopCi  forwards  and  back- 
**  wards,  and  during  her  day  at 
*^  eacl^place,  until  her  arrivsu  in 
**  London^  &c.'' ,    The  captain 
when  in   Bengal  entered  into  a 
new  agreement  for  prolonging 
the  fhip's  ftay,  and  went  fevera! 
intermediate  or  country  voyages, 
in  the  lafl  of  which  ihe  was  loft ; 
the  infurers  were  held  liable.  47 
In  an  infurance  '^  froi}i  London  to 
*^  Madras     and     China,     with 
"  liberty  to    touch,    ftay,  and 
"  trade,  at.  any  ports  or  places 
<*  whatfoever,"  the  fadls  were  ; 
that  when  the  fhip  arrived  at 
.  Madras  <t^^  was  too  late  to  go  to 
China  that  year,  upon  which  fhe 
was  fcnt  by  the  council  to  Bengal 
to  fetch  rjce,  which  voyage  The 
perform^     pnce,  but     in   the 
fecond  attempt  flie  was  loft*  The 
infurers  are  anfweruble  on  ac- 
count of  the  ufage.  49 
Jn  an   infurance   on   a  fhip  "  at 
"  and  from  Ijfndtn  to  Bengal, 
"  beginning   th^  riCk  upon  the 
"  fiup  at  London,  and  fo  to  con- 
«  tinue   till  the   arrival   of  the 
"  faid  ftiip  at  Madras  and  Bcn^  I 
*^  gal,  fwilh  liberty  ta  touch  and\ 
*^Jiay  at  any  p^t  or  place  in  this 
"  voyage  ;"     the     underwriters 
were  held  to  be  anfwerable  for  a 
.  li^fs,  which  happened  in .«in  inter- 
mediate voyage  ixcan' Madras  to 
Vifagipattiam  ior  rif «  by  ^rdtr  of^ 
|h&cQuaciI.         ^               -    5^ 


However,  the  parties  may,  by  their 
own  agreement,  prevent  fuch 
latitude  of  conftrudion.      P*  51 

Nor  need  this  be  done,  by  ezprefs 
words  of  e^clufion  \  but  \S  Jhopi 
the  terms  ufid,  it  can  be  colle^ed 
that  the  parties  meant  fo,  that 
couftrudion  (hall  prevail.    •  ibij 

Thus  where  the  general  words  were 
reftrained    by     the    expreflions 

.  "  ii^  the  outijard  ^r  boinem^rd 
"  hound  voyage  ;*'  and  •*  in  this 
•'  voyage  ;*'  the  court  held  -  that 
.the  policy  only  meant  places  in 
the  uiual  courfe  of  the  voyage 
'*  to  and  from  the  places  named.'* 

Ele{lson. 

Eledlion  to  abandon,  when  to  be 
made,  17^ 


Embargo, 

Aja  embargo  is  an  arreft  laid  on 
Ihips  or  goods  by  public  author- 
ity, to  prevent  (hips  from  putting 
to  fea  in  time  of  war,  and  fome- 
times  alfo  to  exclude  th^m  from 
entering  our  ports.  7^4 

^  A^Tiether  a  prince  in  time  of 
war  may  make  ufe  of  the  vc(rels 
he  finds  in  his  ports,  to  affiH 
him  in  carrying  on  war  I      Jbid 

Extraordinary  nuages  paid  to  the 
feamen  during  an  embargo,  can- 
not be  recovered  againft  the  in- 
furcr  on  thejhip.  54 

T  he  king  of  Great  Britain^  i^  ^'w^ 
of  ivar,  may  lay  an  embargo 
on  (hipping  in  the  ports  of  his 
kingdom.  ^«  Whether  he  may 
do  it  in  tine  of  pence  I  79 

The  breach  of  an  embargo  i$  an 
a<5t  of  barratry  in  the  maftar. 

91 

If  a  (hip  thpugh  neutral,  be  i^f^red 

on  a  voyage   prohibited  by  an 

embargo,  fuch  an.  infurance  is 

void.  a  54 

....  .    .•    Enemy^ 


' 
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Emmy* 

The  quefHon  whether  insurances  on 
the  property  of  an  enemy,  are 
politic,  confidered.     P.  13,  240 

Such  initrrances  are  contrary  to 
the  law  of  England:  14  ibid 

How  far  trading  with  an  enemy  in 
time  of  adtunl  war  is  legal.   337* 


Evidence* 

Opinion  of  witneffes  is  riot  evi- 
dence. 59>.'9* 

The  o/juj  of  proving  the  captain  to 
be  owner,  fo  as  to  get  rid  of  a 
charge  of  barratry,  Ees  upon  the 
underinriters.  94 

A  policy  will  not  be  fct  afide  on 
the  ground  of  fraud,  unlefs  it  be 
fuify  TctiAfaiisfaaorily  proved,  and 
the  burthen  of  proof  lies  upon 
the  perfoT^  wifhing  to  take  ad- 
vantage of  the  fraud.  a  14 

But  pofitive  and  dired  proof  of 
fraud  is  not  to  be  expelled ;  and 
from  the  nature  of  the  thing  cir- 
cumftantial  evidence  is  all  that 
can  be  given.  tbid 

The  nature  of  circumftantial  evi- 
dence confidered.  215 

^he  fentence  of  a  foreign  court  of 
Admiralty  is  conclufive»  and 
binding  upon  all  the  world,  as  to 
every  thing  contained  in  it ;  and 
cannot  be  controverted  colla- 
terally in  a  civil  fuit.  353>  356 
8ee  Admiralty. 

The  firft  piece  of  evidence  to  fup- 
port  sui  adlion  on  the  policy  is 
proof  of  the  defendant's  hand 
writing  to  the  policy.  404 

No  parole  evidence  of  any  agree- 
ment fhall  be  admitted,  which 
tends  to  contradidt  the  written 
policy.  405 

The  infured  mufl  alfo  prove  his 
intereft  in  the  thing  infured,  by 
a  produdion  of  all  the  ufud 
documents,  bilk  of  fale,  bills  of 

'    parcels,  bills  of  lading,  &c.  406 


K  nian  having  purdiafed  ^oods 
abroad,  in  order  to  prove  fisifr 
tcrcft,  produced  a  bill  of  parcels 

with  the  MCcipt  of  the  (HJcr  Xq 
it,  and  proved  his  hand;  it  iras 
held  to  be  fufBcJfcxit  cvidcntc. 

The  plaintiff-  tiraft  prove  tiial  a 
lofs  has  happened  by  the  very 
means  ftatca  in  the  dedaratwau 

407 

But  where  the  lofs  is  averred  to  l» 
by  perils  of  the  fea,  it  is  allow- 
able to  give  the  expenfe  of  the 
falvage  in  evidence  pponfeha 
declaration*  4^ 


9r* 


THE  lien  which  a  feaor  to 
upon  the  goods  of  hispwBci- 
pal,  is  iiixh,  ah  tntcreft,  as  vU 
entitle  him  »  recover  onagej^ 


ral  policy  oh  ^00^ 


Fehfiy* 


Wilfully  to  caft  away,  !«»«»  * 
dcftroy,  arty  (hip  to  the  m^ 
dice  of  the  owners  <rf"  ^  ^ 
Aip,  or  any  merchant  lc»*J« 
goods  thdretm,  or  of  Ae  nnOff^ 
writers,  is  fclody,  widwwt  t» 
benefit  of  clergy,  in  any  C2!^ 
mafter,  mariner,  or  other  officer 
belonging  to  die  fliipfo  *«^^ 
ed.    ^^  9^''? 

Any  perfon  boring  holes  in  a  «wp 
in  diftrcfs,  or  ftealinj  a  p^ 
belonging  Aercto,  fliall  be  |U!ity 
of  felony    without   benefit  m 

clergy.  !x 

Perfons  cohviAed  of  ftealing  go^ 
from  a  (hip  wrecked,  or  10  0^ 
trefs,  or  of  obftruAing  tbe  cfc?pc 
of  any  perfon  from  awfccr;OJ 
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4^5 


"Where  |pod$  of  &pall  value  are 
'^  A^lea^  without  any  ciraunftances 
cf  cruelty,  the   offender   xnay 
be  indited  for  petty  larceny. 

Perfons,  in  whofe  cuftqdy  fliip- 
wrecked  goods  are  Ibund,  not 
ffiving  a  fatisfadory  account;^ 
ftall  be  committed  to  the  com- 
2iK>n  gaol  for  fix  months,  or  pay 
treble  the  value  of  fuch  goods. 

Qoods  ofieted  to  fale,  flifpedbed  of 
being  flypwrecked,  (hiill  be  ftpp- 
'  ped,  and  the  perfon  fo  offering 
them»  and  not  giving  a  fatisfac- 
tory  account,  (hall  be  committed 
to  the  common  gaol  for  fix 
months*  or  pay  treble  the  value 
of  fv^cb  goods,  ibid 

Pcrfons  convided  of  affaulting  any 
magifbrate  or  officer,  when  in 
di^arge  of  his  duty,  refpedliiig 
the  prelervation  of  any  fliip,  vef- 
fel,  goods,  or  effcds,  /hall  be 
liable  to  tran^ortation  for  feven 
y^ars.  X57 


f'irf  (J(nfiffance  agqlnji,) 

If  a  contra^,  by  which  the  infurer 
Undertakes,  in  confideration  of 
the  premium,  to  indemnify  the 
infured,  againJft  aU  loffes,  which 
he  may  fuilain  in  his  houfe,  or 
goods,  by  means  of  fire,  within 
the  time  limited  in  the  policy. 

The  London  AiTurance  Company 
infert  a  clauf^  in  their  propofals, 
by  which  they  declare,  that  they 
do  not  hold  tnemfelve;  Uable  for 
any  damage  by  fire,  occ^fioned 
by  an  invafion,  foreign  enemy, 
or  any  military  or  ufurped  power 
whatsoever.  ibid 

Under  this  provifo  It  was  held,  that 
the  infurers  were  not  exempted 
from  lofs  by  fire,  occafioned  by 
a  mob  at  Nornuichf  which  arofe 
on  account  of  the  high  price  of 
provifions.  ^3 

The  Sun-fire  offif  e^  in  addition  to 


thefe  words,  add,  ^*  cixfil  copam^ 
**  /#M,"  it  was  held  that  the  com- 
pany, under  thofe  words,  were 
exempted  from  loffes  occailoned 
by  rioters,,  who  rofe  in  the  year 
1780,  to  compel  the  repeal  of  a 
ftatute,  which  had  paffed  in 
favour  of  the  Roman  Catholics. 

Page  44J 
When  a  lofs  happens,  the  infured 
.  ijQuft  give  immediate  notice  of 
his  lots  ;  and  as  particular  an  ac- 
count of  the  value,  &c.  as  the 
nature  of  the  caic  will  admit* 
He  mull  alfo  produce  a  certifi- 
cate, of  the  miniiler  and  church- 
wardens, as  to  the  character  of 
the  fufferer,  and  their  belief  of 
the  truth  of  what  l^e  advances.    . 

In  infurances  againft  fire,  the  lols 
m^y  be  either  partial  or  total. 

Thefe  policies  are  not  in  their 
nature  afilignable  ;  nor  can  the 
intereft  in  them  be  transferred 
without  the  confent  of  the  oflSce. 

ibid. 

When  any  perfon  dies,  the  intereft 
fhall  remain  to  the  beir,  executor 
or  adminiltrator,  refpedlively,  to 
whom  the  property  infured  be* 
longs  ;  provided  they  procure 
their  right  to  be  indorled  on  the 
policy,  or  the  premium  be  paid 
in  their  name,  449 

It  is  neceffary  the  party  injured 
fliould  have  an  intereljUo;*  prop» 
erty  in  the  (louie  infured,  at  the 
time  the  policy  is  made  out,  and 
at  the  time*the  fire  happens ;  and 
therefore,  after  the  ieafe  of  the 
houfe  is  expired,  the  infurcd's 
afiignipg  die  policy  does  not 
oblige  the  infurers  to  make  good 
the  lofs  to  the  afilgnee.  450 

The  premium  upon  common  iniU-^ 
ranees  is  two  Ihiliings/^r  cent,  for 
any  fum  not  exceeding  .1000/. 
an4  half  9t  crown  from  1000/* 
upwards.  456 

Befides  which  there  Is  a  duty  to 
g^i^nwaent  of  x  /•  6  dn  fer  c^t, 

ibid 

J  This 


r 

J 
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This  Wx  does  iVot  extendi  to  pub-| 
lie  hofpitals.  Page  456  1 

If  a  houfe  were  dcftrojred  by  a  for- 1 
eign  ^neiny  the  day  after  the  J 
policy  is  inade,  Aerc  woiild  be  ; 
n6  reluTti  of  i^eihium.  457  \ 

If  any  peffoh  fign  a  policy  of  in- 1 


liable  to  a  threefold  diyifioii 
I  ft.  Tkit  alUgafh  falfi  i  2I  Tbt 
Jitfprepo  x^ri  ;  3d.  Mifreprden- 
tation.  The  Litter,  though  « 
happen  by'  mtftakey  tf  in  a  mate- 
Hal  part,  \Vill  Vitiate  tlic  poKcy, 
as  much  as  a6lual  fraud.  P.  \\\ 


furance  againii   fire,  hot  being  j  The  policy  was  held  to  be  vcU, 


dtlly  ftafhpedy  he  (hall  forfeit  10/; 
and  muft  pay  5  /.  over  and  above 
the  ufual  (lamp  duties,  before  it 
/rSin  be  received  in  evidence,  ihld 
Fraud  vitiates  this  fpecies  of  con- 
trad.  Ihk. 


where  goods  tvere  infbrcd  as  tic 
property  of  an  ally,  when  in  fad 
they  ^ete  the  goods  of  aa  cneiDfi 

A  fliip  Airas  knot^  to  have  6Ited 
from  Jamaica^  oh  the  24th  d 
NovefiAer  ;  and  the  ageat  told  t]^ 
fnfurer  flie  failed  the  latter  end« 
December  ;   the    ^Wcj  was  <Je- 

176 


rorelgn  Shlpr^ 

fclafcd  void* 

Taiurances  on  foreign  ihips  without  j.Ift  an  inibrance  ilpon  goods,  the  b 

intereft  are  not  within  the  ftit.  of 

19  &A9.  3.  c.  37.  265 

But  re-aflurances  on  foreign  (hips 

afe  ToidA  279 


Port. 

A  &rt  may  be  infhred  againft  an 
attack  from  ati  enemy,  for  the 
benefit  of  the  gotemori  13 


Prdndfi   ' 

Aft  atcoliht  of  Its  ccmmct-cial  aild 
maritime  regulations  ;  and  tlie 
diftinguifhed  atithors,  who  have 
^Tittrti  upon  the  fubjedt  of  In- 
furanccs.  Intfod.  xxxvi. 


Traud* 

Policies  are  annulled  by  the  leaft 
fhadow  of  fraud  or  Undue  con- 
cealment of  fadls.  1 74 

Both  parties  are  equally  bound  to 

difclofc    circumflances,    within 

their  knowledge.  '       ibid 

Jf  the  Inftirer,  at  the  time  he  tmder- 

trrOte^  knew  that  the  fhip  was 


fafc  arritcd,  the  contra^  will  be  The  agent  for  the  plaintiff  tvo  day* 


▼Old.  1  md 

Cafes  6f  fraud  xxpon  thisfubjeifl  are 


fured  warranted  the  (hip  and 
goods  to  be  nctltral  ;  it  was  er- 
prefsly  foUad  hy  the  jury,  that, 
they  were  not  neutraL  The 
court,  thetefore,  though  the  lc& 
happened  by  (lorms,  and  not  By 
capture,  declared  that  the  in- 
fui-ed  could  not  recovcn       i^^ 

Goods  were  infured  on  board  a  fli7>, 
warranted  Portugnrfe^  ITic  goods 
were  loft  bjr  a  different  peril,  but 
in  fad  the  fhip  was  not  Portu-, 
gUefe.  The  policy  is  VOiJ  ** 
initio.  ■  [77 

Concealment  of  circufnftances  viti* 
ates  all  contrads  of  infurance* 
The  faas  upon  i^'hicb  the  tifkii 
to  be  computed,  lie,  for  the  moil 
part,  Vi'ithlh  the  krtowled^e  ot 
the  infured  only.      The  under- 
tVTiter  1-elies  ujSott  hift  ^  ^ 
nece/Tary  infontiatiofc ;  stod  thnti 
truft  to  him  that  he  ivlll  cohceal 
nothing,  fo  as  to  make  hiw  ^^^^ 
a  "Wrong  cftimate*  ^r 

One  having  at*  account  that  a  %» 
defcribed  like  his,-  tvas  taken,  in- 
fured 'her,  without  giving  any 
notice  to  the  Inibrers  of  wfct/'^' 
had  heard,  the  policy  .^/^  ^^ 
creed  in  equity  to  be  delivered  op* 

179 


before  he  effejJled  thejokfi^' 
cGitcd  a  kCter  from  CovxSf^ 

which 


*r.H' 


Tabu  of  the  Principal  Mattefii 


487 


«c 
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<« 


«C 


^^ich*  is  tiiis  expreflion,  "On 
•*  the  1 2th  of  this  month  I  was 
••  itt  company  with  the  Davy 
(the  (hip  in  qaeftion),at  twelve 
at.  night  loft  light  of  her  all 
at  once  ;  ^e  captain  fpoke  to 
fne  the  dly  befofe  that  ihe 
•*  was  leaky,  and  the  next  day 
•*  we  had  a  hard  gale."  The 
ftiip,  however,  rode  out  the  ffale, 
at\d  was  captured  by  the  Span- 
iardu  The  policy  v^as  held  to 
be  void,  becaufe  the  letter  iiv*as 
not  communicated  to  the  infurer. 

Page  179 
A  Alp  was  inTured  "  at  and  from 
•«  Genoa.*'  The  fliip  loaded  at 
t^ghom^  and  was  originally 
bound  for  DMin  ;  bilt  lofing  her 
tonvoy,  (he  put  into  Genoa  in 
Augupt  and  lay  there  till  the 
January  following.  All  thefe 
ra^s  wete  known  to  the  inibrcd, 
bat  not  comnlunicated  to.  the 
tnfufer  x  the  poli<iy  was  held  to 
be  void^  180 

A  (hip  betUg  b^tind  from  the  coail 
of  Africa  to   the   Britijh  .  Weft 
Indiefy  failed  from  St.  Thomas's 
'  on  the  coaft  of  Africa  on  the  id 
of  Oihbery  a  circUra  (lance  with 
which  the  plaintiff  Was  acquaint- 
ed by  a  letter  teceived  in  Febru- 
ary.   The  policy  was  not  made 
till  the  « 1  ft  of  March.     The  let- 
ter was  not  (hewn,  nor  Ws  any 
thing  faid  of  her  failing  from  St. 
Thomas' Sy  but  in  the  inftrudions 
*<  the  (hip  was  faid  to  have  been 
«*  on  the  coaft  the  2d  of  Offo-  j 
•*W."      The  policy   was  held  | 
to  be  void.  i^i 

The  broker's  inflruaions  (lated  the 
fhip  ready  to  fail  on  the  24/A  of 
IhcetHber;  the  broker  repfcfented 
to  the  underwriter  that  the  (hip 
was  in  port,  when  in  faft  (he 
had  failed  the  23d  o(  Decendfer. 
The  policy  was  void.  182 

But  there  are  many  matters,  as  to 
which  the  infored  may  be  in- 
nocently filent ;  ift.  As  to  what 
the  infurer  knows^  however  he 
cime  by  that  knowledge  |  2d. 


As  to  what  he  ought  to  know  \ 
3d.  As  to  what  leifens  the  riik* 
An  underwriter  is  bound  to 
know  particular  pferils,  as  to  the 
(late  of  war  or  peace.       P.  18  j 

If  a  privateer  is  infUred,  the  under* 
writer  needs  not  to  be  told  her 
deftination.  ibid\ 

An  infiirance  was  made  on  Fort. 
Marlhorongh  in  the  F^afi  Indies  fof 
twelve  months  againll  the  attacks 
t)f  an  European  enemy,  for  th§ . 
benefit  of  the  governor.  The 
defence  fet  tip  Was  an  Undue  con- 
cealment of  circumftances*  pa^* 
ticularly  the  weaknefls  of  the  fort* 
and  the  probability  oF  its  b^ing  at** 
tacked  by  the /'r^p/r^i*  The  cbOrt 
heldthatthepoHcy  was  good.  183 

The  whole  do(5trine  of  concealmeai 
fully  illudrated  from  page 

18310193 

A  (hip  was  infure4  ^  from  Londam . 
"  to  NantZy  with  liberty  to  call 
<*  at  Ofiend:*  Tlie  (hip's  clear- 
ances and  papers  were  all  made 
outfoF(Mfw/;  but  (he  was  never 
intendedf  to  ^  thithefk  Afte^ 
tlie  policy  Was  knade,  war  was 
declared  againil  FrasUCk  Two 
defences  Were  fet  Up  5  i(l.  That 
there  Was  a  fraud  in  clearing  o\it 
the  (hip  fof  OJiendy  when  (he 
never  was  dedgned  for  that  place* 
2d.  That  as  hoUilities  were  de-* 
Glared  after  the  policy  Was  Sign- 
ed, and  before  the  (hip  ikiled,  thjs 
defendant  ought  to  have  iiad 
notice.  The  court  held  that 
neither  of  the  objections  was 
valid  ;  for  the  (irll  was  the  com- 
mon ufage  ;  and  of  the  fecond 
the  infurer  Was  bound  to  take 
notice.  193 

An  underwriter  refufed  to  pay  a 
lofs  by  capture,  the  fhip  being 
Portuguefe  and  condenmed  for 
having  an  Englifh  fupercargo  on 
boaro,  becaule  the  infured  had 
not  difdofed  that  circttmftauce. 
The  court  held  that  the  condem- 
nation was  uniufti  and  was  not 
fuch  a  circumllance  as  the  infur- 
ed was  bound  to  difdofc      195 

A  reprefentatioa 


» 


iU 


T^UifjUPnnclftJrMgtMiS^ 


A  reprcfentStion  is  a  Cbite  of  At 
cafe,  not  forming  a  part  of  the 
written  inftrument  or  policy;  and 
it  is  fufficient  if  it  be  fubilaattaUy 
performed*  Page  X9&  202 

If  there  be  a  TnifreprefeatatiQn  it 
wlU  aToid  the  pi^icj  as  a  fraud, 
but  not  as  a  part  of  the  agree- 
ment. 1 97 

l^ven  written  inftni<^ns»  if  the/ 
afc  not  ixiierted  in  the  policy,  are 
only  to  be  cohTidered  asreprefen- 
Utions ;  and  in  order  to  make 
them  Talid  and  binding  as  a  War- 
ranty, it  IS  neceiTary  that  they 
tnake  a  part  of  the  written  inftru- 
ment. 197 

If  a  representation  be  falfe  in  any 

material  point,  it  will  avoid  the 

policy ;  becaufe  the  underwriter 

nas  computed  the  rifk  upon  cir- 

.  cymftances  which  did  not  exift. 

^K^t  following  tnftrudloos  were 
ijiewa  to  the  &rll  underwriter, 
but  not  ii^erted  in  the  policy, 
'*  Three  rbnnfand.  five  hundred 
**  pounds  upon  the  fliip  Julius 
"  Cafar  tar  Hali/axt  to  touch  at 
**  Plymouth^  and  any  port  in  Ame" 
"  rka  :  ^Jhe  mounts  t*wctve  guns^ 
**  aitd twenty  mcfL*'  Theiein2ruc- 
tions  were  not  (hewn  to  the  pref- 
ent  defendant^  but  (he  was  repre- 
fented  generally  as  a  Jhip  of  farce. 
At  the  time  of  her  capture,  fl^e 
had  on  board  6  four  pounders,  4 
three  pounders»  3  one  pounders, 
6  Iwivcls,  and  27  men  and  boys 
in  all,  of  which.  1 6  only  were  men. 
The  witnefs  faid  he  confidered 
her  as  being  (Ironger  with  this 
force,  than  if  (he  hjid  1 2  carriage 
guns,  and  20  men :  and  that  there 
were  neither  men  nor  guns  on 
board  at  the  time  of  the  infur- 
ance.  The  court  held,  tjbat  tl?efe 
indru^ions  weirc  only  a  represen- 
tation ;  and  that  they  had  been 
fubftantially  performed.        ibid. 

A  ihip  was  infured  ^  and  from  P({rt 
L* Orient  to  the  IJI(^  ofFr^n^.  and 
BaurMn^^'Si^  to  all. or  ^y  poz;ts  or 
places  ^hcre,  suidvl^^Q^vgr^  vfi 


«i 


c< 


Uici£^  ladies^  (XmxPi^9 
eli'ewhere .  beyond  die  G|K  f 
G^od  Uope^  fironi  pi^  b>  fhcct 
and  during  the  ikip '«  bj  »d 
trad«,'  backwards  aad  firavi^ 
at  all  ports  aodL|^a€K,aKiaotil 
her  fafe  arrival  Back  a  bg  iait 
port  of  diicharge  in/rji;i.  A 
ilip  of  pai^er^  at  the  time  tb&f(il- 
icy  was  underwrittea,  w^«f> 
feredto  it»and  (hewn  u>  dKOBder- 
writers,  on  which  waswrinea^e 
following  ceprefentadoa ;  **  The 
*'  ihip  hiis  h^d  a  compkuniair, 
*^  aod  is  now  a  fine  and  good  n^ 
*'fel,  three  decks.  Ii^ovhti 
*^bx\\xi  September  or OOfiher vol 
**  h  to  go  to  Madeira^  tbft  Us 
of  France^  Pvndkherry^  Ok»^ 
the  Ifies  of  France^  and  Z'^ 
«  (?»/."  Trtie  (Up^  in  iaa,  W 
not  (aiV  tfU  the  6th  of  Dfio^ 
and  did  npt  reach  P0fUf) 
till  ^he  month  cjf  July  folla«» 
She  continuod  there  t$I  ^icp 
v^hen,  inflead  of  proc^«iiijg& 
Chinas  (he  fia\e4  ^  ^ 
wifiere  having  pa^  the  wi^W 
and  undergone  confideraUe  re- 
pairs (he  retumqdl  to  PofididtrOj^ 
SLUfl  after  taking  in  a^homewwo 
bound  cargo  at  that  pla«»  F^ 
ceeded  in  her  Voyage  bwi  ^ 
VOrient,  but  was  taken  b^^ 
Mentor  priva£qer«  Tkc  UW** 
time,  in  which  the  dired  to^ 
is  p«ibrmed  between  Fondici^' 
ry  ax^d  ^<»^a<  is  (ix  or  fcvcD  (tor  J 

but  this  (hip  was  ^xs^  ^f»*" 
going  to,  and  two  months  uj  »• 
ttifning  from  Besgalf  *^ .  ' 
off  Madras^  Mafulifatam  r  W' 
patam^  and  Taaon,  andtw^* 
goodfi  at  ali  thofe  place*-  *f^t 
Mansfeld  told  the  j^^  *^ 
1)0  fraud  was  intended,  ^  ^f 
the  variance  between  di«  »D|^^ 
ed  voy^e,  as  4efcrib?d  '^^^ 
of  paper,  and  the  ^^^^J% 
as  performed,  did  ijiot  tcPo^ 
crea/e  the  ri(k,  this  Jl¥f^^ 

plaintiff  \fas  entitlj;d  w  CDfi"  ^. 
dic% 


If. 

It 


f^tblt  afthf  Frhuifat  JMJMarr. 


4^ 


^tlie  miireprefiaitition  be  in  a  m»- 
ieriai  point,  it  will  uvQld.  the 
policy  ;  eren  dtiough  it  happen 
by  miftake.  P/i^  204 

*rhns  in  a  policy  on  a  fliip  from  iVifnv 

•  Tof^  to  FhiiaMphia^  the  brc^eer 
repcelented to  the  in^erthat  the 
^/  *masjeenfafe  in  ihe  DeUtwart 
w  the  fttk  ofDeumkr  by  a  (hip 
which  arrived  at  Nm  Tn-k ; 
whereas  in  fad  the  filip  was  loft 

•  on  the  9tb  of  December  ;  the  pol- 
icy  was  held  to  be  voiJ,  although 
there  was  no  £a(p!cion  qS  fraud. 

The  ikme  rule  holds  i£  the  broker 

concealanything^B^/rr/tfAthou^h 

the  only  groundtor  aot  mention- 

'  ing  them  Ihould  be.  ths^t  the  fa^s 

concealed  appeare4  uumaterial 

'  to  him.  207 

But  thQ  thin|f  conces^  moft  be 

•  feme  fa^i  liot  -a  men  Ae^mUtthn. 
or  expectation  of  the  inittred.   ibid 

Thus  where  a  broker  iniUring  fev- 
eral  veflels,  fbeaking  of  them  all 
iaid,  '« which  veflHt  are  etpfOed 
**  to  leave  the  coaft  of  Jfiica  in 
•*  Nwemhir  or  DecenAer  ;"  the 
policy  was  held  good^  sdAough 
'  ui  fa^  the  (hip  in  qucllion  had 
(ailed  in  the  month  of  M^  pre* 
ceding.  ibid 

Wherever  ^ere  has  been  an  mile* 
grition  d  falfehood»  a  conceal- 
ment of  circnroftance6,  or  a  mif« 
reprerentation>  it  is  immaterial 
whether  it  be  the  a<5t  of  the  Mr- 
fon  him(elf  who  is  intereftccU  or 
efhit  agent  /  for  in  either  €a(e  the 
coDtrad  is  founded  in  deception^ 
and  the  policy  is  confequently 
void.  ao8 

lliis  rule  prevails,  even  though  the 
a<5t  cannot  be  at  all  traced  to  the 
owner  of  the  property  ]n(bred. 

ao9 

A  policy  will  not  be  fet  aOde  on 
the  ground  of  fniuii,  un)ti4  it  be 

'  fuliy  zndfatijfa^9rtty  proved;  and 

,  the  burthen  of  proof  lies  on  the 
perfon  wifhing  to  take  advantage 
of  the  fraud.  314 

Bur  po(uive  and  diredl  proof  of 


firaudii  not  to  ke  tipoAed  1  aad 
fnm  tlK  na«are  of  the  thing  cir- 
cumAaiitiai  eyiduKo  is  aU  that 
oanbe  given.  Fnge  114 

The  qucltoH  whdthor  the  pfemium 
is  to  be  netttilBd  by  the  ubder- 
writer*  where  dM  niAirod  has 
beengoikf  of  frau^  oooikkrtd. 

The  ordittaacttsof  foroigt^ftateede* 

clare,  for  the  moft  part*  that  it 
{ban*.  ibid 

hkEngknd  there  has  been  no  legi£> 
lutive  regulation ;  and  the  courts 
of  jndacQ  had  not  till  hitely  adopt-*^ 
ed  any  general  rule  npoix  the  &b« 
jcA.  ziS 

In  two  or  three  tnftancet»  where 
the  onderwriters  have  been  re* 
lieved  in  Chancery  from  the  pay- 
meat  fif  the  fums  infured  on  ac*^ 
count  of  fraud,  the  decree  has 
diredcd  the  premium  to  be  ^- 
t<im«d.  iUd 

Tbt  queftion  came  on  to  be  coodd- 
ered  in  the  King;*^  Bench  ;  but 
the  trial  being  bad  under  a  decree 
of  the  Court  of  Chancery,  and 
the  infurer  having  there  nude  an 
offer  of  returning  tlie  premium, 
the  Court  of  King's  Bench  con- 
iidered  this  offer  in  the  fame  light 
afi  if  he  had  paid  the  money  into 
courtj  and  therefore  the  queftion 
remained  undecided.  217 

JBut  in  a  cafe  where  the  fraud  waa 
of  a  verygrofs  andheinous  nature, 
Lord  ilftf;ir;fir/i^  told  the  jury,  that 
the  premium  (hould  not  be  re* 
fiored  to  the  infured.  2 1 8 

In  all  cafes  of  actual  fraud  on  the 
part  of  the  infured  or  itis  agent, 
the  premium  is  not  to  be  re- 
turned, ibid 

It  is  clear,  that  if  the  miderwriter 
has  been  guilty  of  fTaud,an  a^ion 
iies  againft  him  at  the  fuit  of  the 
tnfuredi  to  recover  the  premium. 

ibid 

By  fcvcral  foreign  ordinances,  the 
punifhment  of  fraud,  in  matters 
of  infurance,  is  exceediagly  fe- 
vcre ;  fometimes  amounting  even 
to  death.  iHd 

No 


1 


4$QI^ 


Tabk'oftbe  Prmc^  Matters. 


Np  pixniihrnent  Except  that  of  an- 

.  nulling  the  contra<5l»  has.  as  jet 
been  declared  \>j  the  law  of  En- 
gland, Pa£0^i^ 

But  if  any  captains  &c.  wilftiSly  de- 
ftroy  the  (hip  to  which  he  belongs, 
to  the  prejudice  of  the  owner  of 
the  fliips  or  of  the  good£  loaded 
thereon,  or  of  the  underwriters, 
he  fliaU  fuffer  death  as  a  felon* 

ibid 

Fraud  vitiates  policies  on  lives^  as 
well  as  thofe  on  marine  infuv" 
ances.  437 

It  has  tlie  bxOR  effe^  on  policies  in- 

.  Turing  againft  £rc^  457 

Freighi^ 

The  freight  or  hire  of  (hips  Is  a  filb- 
jcft  of  infilrance.  9 

In  an  infurapce  M^oiti  freight ^  the  in- 
fured,  if  the  ihip  be  prevented  by 
accident  from  failing;  cannot  re- 
cover the  value  of  the  freight,, 
which  he  *a)Ouid  have  begun  to  earn: 
ifthefljip  had  failed.  35 

Bat  if  the  policy  be  a  Valued  poITcy, 
and  part  of  the  cargo  be  otr  board 
when  fuch  accident  happens,  the 
reft  being  ready  to  be  fhipped, 
the  infured  may  recover  to  t6e 
whole  amount.  36 

So  in  an*  «/#/}  policy  if  the  affured'be 
under  a  charter  jiarCy  for  a  fpe- 
clfic  freight.  %h  a 

The  underwriter  upon  the  goods  is 
not  liable  for  freight  paid  to  the 
owner  of  the  fhip.  ^3 

Freight  muft  contribute  to  a  gene- 
ral average^  12B 


Fumiturt  of  Ship. 
What  i$  included  under  that.     $6 


Gaming  pelictes.     Sec  title   Wager 
poUcies. 


General  Average,     See  jivetage. 


COME    account    of  their  CDS' 

*^  merce  ;  they   are  fuppcitJ  te 

have  been  wnacquaintcdwi:li  ia- 

furance«  Ictrod.  ▼«• 


HanfkatUk  League. 

AN  accouAt  of  its  origin  and  de 
clinc-  Introd-  xxn> 

nufband  of  a  Ship: 

Tlie  huftand^  of  a  fhip  has  norigfe 
to  infurc  for  any  part  owsa* 
without  his  jiartictitar  dire^oar 
nor  for  all  the  owners  in  ^cnant 
v?ithout  theil-  joint  dxreaion.  if 

Jettifon   or  JetJ^n.     See   ifcfr^fr. 


•* 


yetsitlf* 


tt 


Whether  infurabfe  as  goods. 
Contribute  to  a  general  average. 


^mijmmJ^ 


.  .  *  ttkgal  Voyagcy. 

TtrfiENEVER  an  infurafl«^ 

^^    made  on  a  voyage  eipr^J 

prohibited  by  the  common»  Mi- 

ute,or  maritime  law  oi  this  coofl- 

try,  the  policy  is  void.         '3* 

The  goods  oti  board  a  (hip  wo^e/fi- 
fuped  "at  and  from  JUndeniQ 
Nem)  Tori,  warranted  to  dcpf 
wiAcorfVoy  from  thcaannf"^' 
the  voyage."  She  had  provi&oas 
on  board,  which  ihe  had  a  hc^^ 
to  carry  to  Nenv  Torky  under  a 
provifo  in  the  prohibitory  a«  *• 
16  (?«^  3.^.5.     But«»^wp{ 
the  cargo,  including  the  goodie  ^^ 
^wire  the  fuhje^l  (f  this  //«^^ 
nvajnotlicenfed.  The  conunafl^ff 
in  chief  hadiflued  a  proclafMij^ 
to  allow  the  cnpT  of  ^^^^j 

V 


TiMe;€f  the  Principal  Maffefs^ 


{goods ;  but  he  had  no  authority 
tinder  the  ad  of  parliatoent  to 
ifllie  fuch  proclamation,  or  to  pcr- 


the  infured  againft  certain  perils 
and  loiTes,  or  againd  a  particular 
event.  Introd.  ii. 


mit  the  exportation  of  unlicenfed ;  The  utility  of  this  cohtraft. 
goods.     The  ftatute  prohibits  all  j  Introd.  iftid 

intercourfe .  with  Nefw  Tarki  and '  The  origin  of  it  triced.    Introd.  iii 


con£fcates all ihips trading  to  that 

:^lace,  Unlefs  they  have  a  licenfe. 

The  court  held  the  policy  was 

void.  ^'^g^  232 

Xt  is  inmiaterial  whether  the  under- 


the  voyage  was  illegal ;  for  the 
court  canilot  fubllatitiate  a  con- 


The  qtieliion,  whether  it  was  known 
to  the  ancients,  confidered. 

Introd.  ibid 
Inlurances  iuppofed  to  have  origi- 
,  nated  in  Itaiy.  Introd.  xxvK 


writer  did  or  did  not  know  that  ^  The  Italians  brought  them  into  the 


various  ftates  bf  Europe^  an3  into 
England.  Introd.  xxvi.  xlii* 


tra^  in  diredl  contradiftion   to  j  Infurances  are  merely  (imple  coh- 


.    Jaw.  234 

If  a  ihip,  thoiigh  neutral,  be  infured 
on  a  voyage  prohibited  by  an  em- 
bargo, fuch  an  infurance  is  void. 

An  infiirance  upon  a  fmuggUng 
voyage  ptohibited  by  the  revenue 
laws  of  this  counUT*  would  be 
,  void.  Aliter^  if  merely  againdthe 
revenue  laws  of  a  foreign  ftate, 
with  the  knowledge  of  the  under- 
writer. 195, 236, 237 

No  country  pays  attention  to  the 
revenue  laws  of  another.        ihld 

The  qucflion,  hovy  far  tradina  with 
an  enemy,  in  time  of  adlUtU  war, 
is  legal*  coniidereii  and  difcuifed 
from  page  237  to  240 


traASf  PaT€  1 

What  kinds  of  property  are  the  ob- 
je^  of  infurance.  9 

Bottomry  and  rcfpondentia  are  a 
fpccies  of  property  which  may  be 
infured;  ihi4 

But  it  mull  be  fpecified  in  the  poU 
icy  to  be  fuch  an  intereft,  other- 
wife  the  policy  is  void.  Ihidr 

Unlefs  the  ufaee  of  the  trade  takes 
it  out  of  the  general  rule.        1 1 

But  where  the  infurance  is  upon 
goods  eenerally,  the  lien  which  a 
iador  has  upon  the  goods  of  hia- 
principal,  when  a  balance  is  due,  is 
fuch  an  intereft  as  will  entitle  him 
to  recover  upon  fuch  a  policy,  ibid 

Infurances  on  the  wages  of  feamen 


The  queftion  how  far  infurances       are  prohibited.  12 

upon  the  goods  of  an  ernemy  are  A  governor  may  infiire  the  fort 
expedient  coniidered,  from  page       againfl  the  attack  of  an  enemy. 


240  to  243 

whether  they  are  expedient  or  not, 

fuch  infurances  are  contrary  to 

law.  240 


for  his  own  beneEt.  1 3 

Infurances   on    enemy's    property 

contrary* to  law.  *  3 »  f  4'  ^V^ 
In  an  infurance  on  goods  generally. 


No  infurance  can  be  made  upon  a  goods  lafhed  on  deck,  the  cap- 
voyage  to  a  bcfiegcd  fort  or  gar-  tain's  cloaths  and  (hip's  provif- 
rifon,  with  a  view  of  cairying  ions  are  not  included,  unlefs  fpe- 
aUKlance  to  them  ;  or  upon  am-       citically  named.  2 1 

munition,  warlike  ftores,  or  pro-  j  Infuranc*  from  A.  to  is 

vlHons*  243 1     void.  22 

Infurances  for  time  are  very  fre** 
quent,  as  on  a  ihip  for  twelve 
months,  58 

Infurances  upon  a  voyage  prohibit- 
Infurance  is  a. contract,  by  which!      eJ  by  tlie  common,  ftatute,  or 
the  infurer  undcruikes,  in  conllfd-  i     maritime  law  of  the  country,  are 

void.  232 

See  title  IlUgal  Fojaqes. 
Q  y  ::     •  * "  '  '      *    Infuranres 


/^//i 


urance* 


eration  of  a  premium^  equivalent  • 
to  the  hazar3  run,  to  mdcT^.iiify! 


49* 


49* 


TiMe  ^  the.  Prhtaptd-  MtOtePt^ 


Xfliuiatices  o&  a  voyige  to  a  befieg- 
ed  fort  or  garrifon,  with  a  view 
of  carrying  ailiilance  to  themy  or 
upon  ammutdclon,  warlike  (lores, 
or  prcnrIilon»  arc  prohibited. 

Pagi  343 

Infnrancts  up^  prt^hitd goodn 
Sec  title  Probibitid  g9odi^ 

w 

hfuranccs  void  hyJtaU  19  G<9k.  2*  c, 
37.     See  Wagtr  pQlicies. 


b\furancts  on  Lives*    See  title  Liva . 

Jnfurdnces  0gairA  Ftrcm     See  title 

JT/rr. 


Infurers* 

what  peifons  may  be  infurers.    5 

ItVerj  indfvidtxal  maybe  an  infurer 

or  o&derwrxter.  9 

mxl  no  focicfy  or  partneiihip  can 

*  tthdcrwritc,    except  the   Royal 
'  Exchange  Affitrancc  Coitipany, 

*  and  the  London  Affiirance  Com- 
pany, ibid 

What  (hall  be  confidered  as  a  part- 
nerfhip  withm  the  ftatute  of  6 
Geo.  I.  c.  18.  8 

Itifutcrs  arc  liable  for  loffes,  which 
happen  in  the  ihip^s  boats,  when 
landing  the  goods  infured*      23 

^ter^  it  in  the  boat  of  the  owner 
of  the  goods.  ibid 

J^  Are  tne  infttrers  liable  for  thefts 

,  committed   by  the    people   on 

board  the  ihip  i  25 

Infured. 

Tht.  name  of  the  infured  muft  be 
inferted  in  the  policy  ;  or  the 
nanM  of  the  agent  who  effe<^s  it 

Of  agent*  1 5«  ^  ^>  ^  7 

This  matui  is  now  regulated  by 

.  28  Ceo.  3.  ch.  ;6.  18,  19 

4^  Whe&er  an  a^ion  Ivis  againft 

the  infuTed  for  premiums  at  the 

.  fuit  of  the  underwriter  \         a6 

The'broktr»  who  effeds  the  policy, 

.  may  nuuntain  fuch  an  adion  for 


k-. 


imtcntttm* 

The  intention  of  the  partie^and  nflt 
the  literal  meaning  of  dieword^ 
is  to  be  attended  to  in  tbe  coo- 
ftru^on  of  policies.        Ptfjf  30 

Inttreji  or  no  Imtrrefi.    Sec  title  W*- 
ger  Poiici€s% 


hter^fi  (InfurMt,) 

A  fpectal  intcrcft  in  goods  Bwybd 
infured,  fuch  as  the  hen  of  t 
faaor.  ^^ 

Money  expended  for  the  ufc  of  die 
ihip  by  the  captain  is  infnrabk^ 
as  goods,  fpecie,  and  efedsi 
eipecially  if  an  ti&ge  has  prc^ 
vaUed.  *^ 

Wages  of  icmnseti  not  infmaMe^ 
but  the  goods  of  the  captsttt,  or 
his  ftare  in  the  ihip,  may.      i> 

The  governor  of  a  ftiftory  sJma^ 
has  an  infiirable  intereii  in  tic 
fafcty  of  the  place.  *3 

The  owner  of  a  {hip  having  tftcretf 
into  a  charter  party  to  go  from 
the    Tkames   to     Tener^t  «w 
there  to  load  a  cargo  of  winci  at 
a  fpecific  freight,. has  a  good  «- 
furablc  intereft  in  fuchnwg^' 
and  if  the  policy  be  underwntttfl 
at  and  from  London  to  ^^"^ 
and  from  thence    to  ^^  '^ 
Indies^  he  may  recover,  if  *^ 
Ihip  be  loft  m  her  way  to  iff 
riffc.  ^    30* 

The  profits  cxpeaed  to  arifc  00  • 
cargo  of  molalfcs,  beiongiag  to 
the  plaintiiT,  who  had  a  contrt« 
with  government  to  ^^^^^\J^ 
army  with  fpnicebeer,ar«*8^ 
infurable  iniereft.  ?  ; 

SI.  WHiether  pbintifs  eommf^ 
as  confignee  of  a  cargo  a*«  •*} 
infurable  tntereft  ?    368ii0CeW 

Officers  and  cww  of  a  flupi  «P^* 
joint  capture  by  amy  ^Jj!l 
hare  an  iaSaxMt  intercft  f  ^ 
cxgom^  befiNrt  candemcauon* 

Vaiiott* 


Tsile  ^tf^the  JBrincifjal  MitttfN. ' 


45S 


yaripus  petfoiis  in^y4nfiire.various 
interefts  on  xhc.fame  thing,  and 
each  to  the  whole  value.     ?.  1^8  2 
Two  partBicrs  purchaied.  a  fiiip  un- 
der a  rcgalax  bill  of  iale,  c<?nfi>rpi- 
-able  10  Lord  Hamike/huryH  aft, 
(26  Geo.  j^^h.  od).andthey  af- 
terwards t9C|k  in  two  otber,p^rt- 
>nersy  whp  paid  'their  refp^ftive 
(hares  in  the  fiup,  hut  there  ^s. 
no  transfer  to  them  und/sr  the 
fiatute,  and  it  was. held  that  ^he 
ySurpartn^s  had  not  ^^i  infuraftk 
interefi  in  thefrcighL     406  (note  ) 
/^  roerchsat  abroad, .  ^eveded  in 
.goods,   Qtortgages  them  to  his 
•    creditor    here    for  payment ,  of 
.Qibney  at  a  certain  day^  tlie  mort- 
gagor has  aji  i^furable  inter^ft, 
.  though  the  jQQ^ortgage  be9q9ieab- 
folate,  before  the  order  for  infur- 
ance  arrives^  406 

^e  indorfer  of  a  bill  of  lading  has. 
ftill  an  infhrable  intereft,  if  it  ^^ 
*•  peanthat  the  cffeft  of  the  indnrfe- 
*  .ttient  was  only  intended  tohtnd 
the  net  proceeds,   in   cafe  the. 
goods  arrived.         496  note  [^a) 
^  perfon  holding  a  note  given  for 
.  money  won  at  play,  ha<:;.not  an 
infuraible  int^eil  in  the  Ulcof  (jhe 
^  maW  of  the  note.  432 

l^ut  a  cifeditnr  has  &ch  aii  intereft 
^  in,  die  Ufepf  his  d,<^tor^  >|bhat  he 
^  may  infure.  432,  43^ 

^xecotor  of  a  ereditor  xrvay  ipaih- 
.  tain  aUja^iQp  on  a  policy  mv^e 
..jjy  himieif^  43^  <» 


^.  *  ••• 


-4i*«,(«i!./:i.". 


A 


]^I JiL.of  lajcKng  is  an  ^cknowl* 
c.dgmeo^  undor  the  jb^d  of 

*  the  capt^inji  that  he.has  received. 
certain  goods*  which  he  uad/t^r- 
takes  to « deliver  to  the  perfon 
];ian)ei.ii3LA^hilli^ia,di4g4  it is 
^iTigoabk  in  its  aattu^  and  >Dy 
iadmfcmcnt  the  pro|>ertf .  vefU  in 
the  aflignee*         .  406  note  (a), 

Where  feveral  bills  oflaolsigxf^dit^ 
ferent  impod^s  have;  been  figned,. 


•no  reference  is  to  Ibeha^-je  jthe 
time  when  they  were'firft  figtied 
by  the  captain  :  but  thcperfoyi 
who  firft  gets  one  bf  them  by  a 
legal  tide  from  the  owner  or  Hup- 
per,  has  a  right  to  the  £|Oni\gn- 
rhent.  Paee  496 

Where  bilU^f  ladin?  on  the  race  of 
them  are  apparently  dificrent,8^nd 
yet,  conflrn^vdy  the  i^e,  anil 
tie  captain  Has^  a^pd .  hond  ^e^ 
,a  deliveiy  according  to  fuch.le* 
;gal  title  will  difchar^ehim  frpm 
them  all.  ■  itol 

But  if  tjic  .intention  of  the  yarti^ 
appears  to  tare  been*  to  bind  the 
net  proceeds  only,  in  cafe  of  the 
arrival  brthe  goods,  an  mfurance 
made  on^.acccauit.of  the  ix^orffr 
is  good.  iP'id 

Light^rt* 

X^  of  goods  in  (hip's  lighfien  {^li 
upon  the  underwriters  :  4///^,  if 
in  the  oy^ner's  lighters*.  2  j 


INSURANCE  upon- ^^  is  a  cOBr 
•^  tra(fl,  by  which  the  underwriter, 
for  a.  certain  fum,  proportionft4 
t;o  the  agC;  health,  and  profefl^on 
of  the  perfon,  whofe  life  i$^ 
oHjeft  ot :  the.  infurance,  engages 
that  that  perfonr .  (hall  not  die 
\vjthin.  the  time  •  lUnited  in  .the 
policy  ;  or  if  he  do,  that  he  wiy^  - 

pay  aXnm.ofjnoney  to  him>  ^ 
vhofe  f^voTir  the  policy  was 
granted.  429. 

The  ad  vantages. refullingftrom  this 
fpccics  of  contrad  fta^ed.        itid. 

It  i&  impbfiible  to  afcertain  its  jtn* 
tiqnity.  430 

Nb  infkraBce  (halt  be  made  on  |h« 
life  or  liives  of  a^ny  perfon  or  pcr- 
ibns  ;  wherein  the  p«ribn,  for 
vhofe  life  the  policy  is  made; 
Jhall  have  -no  intfrefl^  or  ky  nvar,  of 
gaming  #r  njMgi/^Ng  :  "Ifut   (Wh 

infuranct 


A')4 


TabU  of  tie  Principal  Matters 


Infbrancc  fhall  be  nuH  and  void. 

The  holder  of  a  note  for  money 
won  at  play  has  not  a|i  infurable 
intereft  in  the  life  of  the  maker 
of  the  note.  ^^32 

But  a  bona  fde  creditor  ha^  an  in- 
,    furable  intereft  in  the  life  of  his 
debtor.  ibid 

In  a  life  infurance,  the  infurer  un- 
dertakes to  anfwcr  for  all  thofe 
'    accidents,  to  which  the  life  of 
man  is  expofcd^  except  fuicide, 
or  the  lia^ids  of  juflice.  433 

The  death-  mull  happen  within 
the  time  limited  m  the  policy  ; 
othcrwife  the  infurej-s  are  dif 
charged,  ibid 

If  a  man  receive  a  mortal  wound 
during  the  exiftence  of  the  policy, 
but  does  not  in  hJBi  die  till  after, 
the  infurers  jire  not  liable.        ibid 
But  if  a  man,  whofe  life  is  infured, 
,•  gocu»  to  fca,  and  the  ihip  in  which 
^   he  fulled  is  never  heard  of  aftcr- 
,   wards,  tJ;e  queiHon  whether  he 
did   or   did   not  die  within   the 
term   inlured,  is  a  fad  for  the 
jury  to  afccrtain  from  the  cir- 
cumilances.  ibid 

This  ibrt  of  policy  being  on  the  life 
or  death  of  man,  does  not  admit 
"of  the  diftindion  between  total 
t  *  and  partial  loifes.  434 

In  a  life  infurance  "it  has  been  held, 

*  that  if  the  infurer  become  bank- 
rupt before  the  lofs  happens,  the 

•  perfon  intcrefted  miglit  prove  the 
.debt  under  the  coniniinion,  as  if 

•  the  lofs  had  happened  before  it 

\  *^"f.^-  ^  ,      434?  435 

A  policy  was  made  for  one  year 

.  from  the  day^bf  the  date  thereof: 
the  policy  was ^  dated  3d  Sept^ 
i(^^)1*  The  perfon  died  on  the 
3d  Sept.  169^,  about  one  o'^clock 
in  the  morning ;  and  the  infurer 
was  held  liable.  436 

It  is  now  ufnal  to  fnfcrt  in  the  pol- 
icy «*  the  firft  and  laft  days  in- 

•^  **  eluded."  •  .  Hid 

Fraud  equally  vitiates  policies  on 
lives,  as  in  the  cafe  ofmariiie  in- 
furanccs.       -  437 


Where  there  is  a  irarranty  that  t)« 
perfon  is  in  good  health,  it  is  fiif- 
ficient  that  he  be  in  areafoasbk 
good  ftate  of  health,  tor  rt  revet 
can  mean  that  he  is  frcefrcm  the 
feeds  of  difor^er.  P«ff  437 

If  the  perforr  whofe  life  wa?  iufaTed, 
labo'nred  under  a  partictiW  a. 
firraity,  if  it  be  proved  by  me& 
cal  men,  that  in  their  judgincti 
ft  did  not  at  all  contribute  to  hi 
death,  the  Wiirrantr  of  health  has 
been  fully  complied  with,  aiid 
the  infurer  is  liable.  43^ 

If  the  perfon  whofe  life  was  in- 
fured," (hould  commit  fuicide,  m 
be  put  to  death  by  the  hands  rf 
juftice,  the  next  day  after  the  rilk 
commenced,  there  would  be  tjO 
return  of  premium.  44^ 

What  fhall  be  deemed  the  pert  cf 
London*  ly 

Lo'idoH  /fjfurance  Ccmpany^ 

Ere^ed  by  royal  charter,  anther- 
izcd  by  ftat.  6  Geo.  i.  ch.  i^- 

This,  and  the  Royal  Erphan^Ai- 
furance  Company,  are  the  onlf 
focieties  which  may  infure.      | 

The  privileges  of  the  SntthSeavA 
Eaft  India  Companies  prcfcr^ei  ^ 

This  company  has  a  coir  men  itA" 

It  rejects  the  words  **  •r  thejhif  ?> 
^'ftranded;'  in  the  mcmoraadujn 
at  the  foot  of  the  policy     -  l^ 

This'  companv,  when  fued  in  '»- 
adi<^n  of  dk\^t,  may  plead  gen- 
erally, that  they  o<we  fiofbi/fgy  ^^ 
tive  the  fpecial  jnattcr  io  ^^ 
dence.         ^  59T 

So  \^hcn  fued  hi  et%)enanU  *«T  ^^'^ 
plead  generally.  "  ^^^^% 
**  not  broke  ttetr e^^enant**     ^ 

This  company  obtained  hiifl»J«"T « 
charter  to  enable  them  W  iM*c 

iniuranccs  upon  lives.         }^? 

'  Up' 


-faUf  p/thf  Tihtipal  Md^ert. 


4^5 


^he  lotfsmud  be  a  dirt^  and  imme- 
diate confhqmence  of  the  peril  in- 
furedy  and  not  a  remote  one,  in 
'  order  to  eatitle  the  infured  to 
recover.  Pa^  56 


lAfs  hy  PeriUoftkf  Sea,  vide  Peri/s 

t  *efthe  Sea^ 

Lofs  by  Capture,  vide  Capture^ 

Lofs  by  DetenfSori,  vide  Detention, 

Lofs  by  Barratry,  vide  Barratry. 

Of  an  Average  or  partial  Lefi,  vide 

Partial  Lofiu 


Mefnor^ndtim. 

The  memorandum  at  the  foot  of 
the  policy  exempts  the  under- 
writers from  partial  lofles  not 
amounting  to  3  per  cent,  unlefs 
it  arife  from  a  general  average. 

Page  20,  21,  101 

It  alfo  provides,  that  the  under- 
writers will  not  anfwer  for  any 
partial  lofs  on  corn,  fifh,  fait, 
fruit,flour,of  feed,  unlefs  occaCon- 
ed  by  a  general  average  or  the 
ftranding  of  the  fliip,  nor  are 
they  liable  for  any  partial  lofs  on 
fugar,  tobacco,  hemp,  flax,  hides, 
and  fkins,  under  5  per  cent.     20 

If  ihrep  chefts  of  goods  out  of  loi 
be  wholly  fp  oiled,  will  the  under- 
writer be  Ijable  ?  102 

Corn  is  a  general  expreffion,  and 

Thefe  words  peculiar  to  Engli/J^]^     J^^bepnhcld  to  include/.^ 

P^^'^*"-  ■  *^  jThe  wpr4  Salt  has  been  held  not 

to  JHchicJe  Salt-petre.  113 

It  has  been  held  that  the  uader- 
witers  are  not  anfwerable,  with- 
in that  part  ofthe  memorandum 
which  exempts  them  from  aJl 
partial  loifes  to  c^m,  -  fiftn  failt, 
fruit,  or  feed,  as  long  as  t£e 
commodity  fpccificilly  remains, 
although  wholly  unfit  for  ufe. 

-  M^ 

was  held  \vith*  regard  to  a 


l^fietnat  L^fi^ 


»-«- 


M^ket, 

THE  rife  or  fall  of  the  market  is 
a  charge,  which  never  fjills  up- 
on the  infuren         98,  1^4,  109 


*MaJkr  ef  Ships. 


This 


JTIL  £  j\^         a     ^   a  1.    •-   I      cargo  of  ivheaty  partially  dama- 

Tho  name  of  the  mafier  muft  be  ir^-  l^     ^  ^^^^  ^  ^       ^ 

£nted  in  the  policy.  '9    a  „„^^J  \c  hi\.  *     •     1    i.  ,* 

tru.           A    >       vT  ^1/  -.  •  ^  i  -^  cargo   of  nth  arrived,  but  was 

Tne  matters  cioaths   are  not  m--       a*«?  • 1       u  n         c.  r 

1  J  J      j^A.  y  r                  «*nl^»n2;,  and  wholly  unfit  for 
eluded  ancM  a  general  tnfurance       „/-    ♦!,     •  /               i,  1 1      »  . 

.               ?  '      uie,  tlie   inlurer  was  held  not  to 

on  goods,  ^^         i     y  h)  " 

Wxateverk  done  by  the  mafter  of  •  ^^    ^  r c    -^ 

^  So  of  a  cargo  of  fruit. 


tbe  il^p  11)  cha  ofnal  couHe  ofthe 
voyage,  neceffarily  et  w  pfifta 
ca«/ir,  though  a^lofl  happen 
thereon,  the  underwrite^  Aall  be 
anfwerable.  30 

A  ftofidL^  «f 'tbe  maAer  cannot  be 
*  called  a  peril  efthefieu  -  6  2 

Of  barratry  ofthe  mifteri  fee  Bar^ 
ratry, 

Tlie  wearing  apparel  of  thd  mailer 
is  except^  mm  ^  aUowanee 
ofialyage^  140 


i'3 

^  .  ,        JifS 

A  ca.rgo  oXp^of^  arrived  at  the  port 

of  deftinalion  ;  but  they  were  fo 

^luch  .;ia,m^iged,   that  the  pi;«- 

duce  was  three  fourths  lefi  th:.n 

the   freight ;    the    infurcr  Vas 

held  to  be  difcharged-  116 

The  ened^  of  the  inemorandum  dfl* 

cuffed.  115 


MifdemeanQj\ 

Aqj  perfon»exccpc  thofe  mentioned 
in  the  flat.  1 2  Anne,  flat.  2.  ch.i  8. 

enterini: 


i 


4)6 


entiri]i|f'ittM|^.iB*''iiiftreis,  'witb* 
out  leave  of  the  fixpexior  officcr,or 
nfVlie  office)*  of  the  caftoms,l)r  xno- 
fefling  or  hindering  thenn  in  th^ 
prefervation  of  the  Aip,  or  defa- 
cihg  the  marks  of  the  goods  on 
boardyfhall  malte  double  &tfs£ac- 
tfOHt  or  be  ftnt  to  the  honie  of 
corredioa  for  s  2  mondis.  P.  1 34 
If -goods  flolen  frtaa  inch  fhip  fhall 
OB  fbtmd  on  -atiy  pcrfon,  Aey 
fhall  be  dclivefed  to  the  true 
cmner,  or  fuch  pcrfon  ihall  pay 
treble  the  ^altte.  ibii 

A  iTup,  that  hai  been  miffing  for  a 
confiderabie  dme,  (hall  he  ednfi** 
'deredas  havitig  fotmdtoed  at  fea. 

m  przteetf  this  time  has  be^  ge^ 
nerajly  fixed  to  fix  months  mer 
the  flup's  dqjarture  for  aiiy  part 
'oi  Eur9p9t  or  twelre  months^  if 
for  a  greater  diftanee.  64 

'^  Whether  Jnfurets  liable  for  thofe 
cSyht  Caftaitt}  62 


Miff9frtjmtat'i»n^  vide  title  Fraudt 

Monty. 

Whether  insurable  as  goods.      22 
Coatiibute  to  a  general  average. 

laS 

Mobring, 

What  ftall  be  deeao^d  meoring  in 
goodfafety.  35>35^ 


Nrnnn* 

^HE  name  of  the  infured  muft 
•*■    be  inlcrtcd  in  the  policy ;  t)r 


me  'f*^^  of  tbe  ^^ent  craft* 
ingk*  as  stfiemU  P.  17,16^17 
It  is  now  ibfficjent  to  in&rt  tk 
Mtfteof  ck  pcrfon  «te2ifi}^ 
tcreftcdy  or  that  of  thecGO%aDr 
or  config;iiee  of  the  •good&rortKe 
naoMaof  tinile  whofmittk 
infixxt  to    infiire,  or  vte-M 

S've  the  orders  to  e£Fed  the  ifr 
ranee.  1^  19 

The  name  of  the  Alp  and  naSer 
muft  be  inserted  in  the  pdkr. 

Bat  the  (hip  may  be  changed  ia  the 
T07«ge»  if  aaec«ffi(/ ffftw^it  iQ 


Inftrnmccs  xprhich  tend  t«  i  fertoi 
of  the  naVjgcUiOii  ftds  are  void. 

250102/4 


303 


ITegUgenct^ 

Adion  lies  againft  an 
negledls  to   mfure. 
A6Hon  and  Argent* 

A  neutral  fliip  is  not  ob^gtsrf  » 
ftop  to  be  fearrhed  ;  the  fe"*'^ 
does  it  at  his  peril,  it  is  a  caieof 
improper  detention,  for  the  coib 
of  which  the  infxirer  \&  liah^** 

If  a  man  warrant  the  property  to 
be  neutral,  and  it  i&  aot^  the^ 
icy  is  void  ah  iaHifc*  55^ 

In  an  mfnrance  npon  goo^S  ^ 
tnfnred  warranted  thcifi«P***^ 
goods  to  be  ncatnl,  kw»**' 
prefsly  fbnnd  by  thcjiny'^f 
they  were  not  neatraL  ^^J 
cotirt  therefore,  though  the  lois 
happened  by  ftorm,  aad  ^"^  ^^ 
capture,  detlarod  >thit  the  c^ 
traft  w>$  void*  , 

If  the  ih^a94f»Cf>ctty^»^ 
when  the  riik  ctoimencflfit  d*'*  ** 
a  fufident  eemfIiMi<«  ^ 
a  warranty  cf  auutnky*' 


fkUt  ^Of  ffine^  Moum, 


tm 


*rhe  uifiirer  tibet  ilpon  kiinfdf  the 
riik  of  war  and  .petce.      P»  ^5  2 

If  the  property  be  neutral  at  the 

•tiBift  of  Ail«ig»  and^a  war  brwk 

■  out  tbtf  next  ds^ythe  iafoMr  is 

.    liable.  I53 

for  the  effed  of  tlwieoteiiceof  a 
&tfetgiiCo«rtof  Admiivahy  upen 
the  qiMftion  of  nevtralityt  fee 


.41i£  abaachipnMot  wlHftfeo.br  given 


-Vi-*- 


Atf  accoiiht  of  tbem. 
ltttW)d.«xx. 
*rhe7  do  not  treat  oi  infarances. 

{iftrod.  xxxii. 


9/m  /b£ry. 

In  zntofof  policy^  the  valiie  of  the 
.  priDperty  is  not  mentioned  ;  but 
maii  be  proved.^  the  trial. 

i»  103 

Ofimon^  fee  Mvidiucg* 

■ 

•A  ibip's  buibaad  bas  no  Tight  to 
infure  for  the.  reft,  of  the  owners, 
without  their  diredioo.  19 


'"■^-"  - —  1  _  -. 


■*  ■ 


yl  VBRAGE  4ds»  in  paUeies  of 

•^^^  inlbrance,  tacadi  a  partidular 

pai^dloft.  ^99 

ilt  is  ieft  .^mbtgtafnBf  to  eall'it  a 

^/dNaof/yrifaan  an  aTtrage  loft*   '99 


Baitial  Idjt'^eit^^edto  theibim 
.  laeans  adasnage*  which  ihs  may 
have  fnftained  in  the .  coarfe  of 
the  TOy:^e,  from  fome  of  the 
perils  mentioned  in  the  policy  : 
when  to  the  cargo^  it  means  ijie 
•damage  which  the  goods  have 
fafiered  from  (l»nn».&c..thocgh 
.the  whole  or  die  greater  part 
thereof  may  arrive  jnporL.Pi  loi 

Thefe  loiTes  fall  npon  the  under- 

writer,  if  they  amount  to  ^L  par 

"tent,  loi,  112 

But  if  a  \o&,  ari(iflg.firom  a  genml 
sntrose^  Ihould  be  under  3/.  per 
^eta.  4UII  the -underwriter  is  liable. 

lox 

Soppole  \oi  cbefts  of  goods  be 
iUpped,  and  three  of  them  be 
wholly  rfpoikd:  ,^  wiU  theain* 
derwriter  be  liable  ?  soa 

lacafir^.a partial  lofi,  the-Talue 
af  tha  policy  can  be  00  guide  to 
aicerttin  the  damaffe»  but  it  be- 
comes ihe  fubjed  of  proof  as  in 
ca&  of  an  open  policy.  103 

When  goods  are  partially  damagecf, 
the  underwriter  muft  pay  the 
owner  fuch  proportion   of   the 

'  prime  coft  or  Tadue  in  the  policy^ 
as  correfponds  with  the  propor- 
^nor  diminution  in  value  occa- 
fioned  by  the  damage.  ibid 

The  proportion  is  aicertained  *A  . 
this  way  I  where  an  entire  thing, 
as  one  bogfliead  of  fugar,happens 
to  be  fpoiledy  if  you  can  iix  whe* 
ther  it  be  a  third  or  a  fourth 
worfet  then  the  daipage  is  afcer- 
tained.  104*  io9 

TUi  can  only  be  done  at  the  port 
<X  delivery  where  the  whole  da- 
mage is  known  and  the  voyage 
is  compleud.  104 

Whether  the  price  of  the  common 
dity.be  high  or  low,  it  equally 
afeertains  &  proportion  of  dam- 
^e.  .  This^proportion  ibcjUUs. 
derwriter  mud  pay^  not  of  .the 
value  for  which  it  ibid,  or  tbe 
market-price  of  the  commodi- 
ty; but  of  the  value  ftatedln  the 
-vpoKcy.   '  '  UnJ 

When 


1 


498 


Tidfk  dffbe  Prhfcf^ai^ Maffer^ 


WhcBirtis  an  x>pen  poKcy,  the  rn- 
Toice  of  the  original  coft,  with 
the  addition  pr  all  charges, 
and  the  premium  of  infi^rance, 
fhall  be  the  ground  of  the  com- 
putation. Page  104 

Put  whether  the  goods  arrive  at  a 
good  or  had  market,  it  is  imma- 
fxrial  to  the  infurer.  ibid 

The  true  way  of  eftimating  the  lofs' 
IS  to  take    the    value    of   the 

commoditT  at  the  fair  invoice 

■        •  »t '  f. 

price.  ma 

Thefe  rules  can  only  apply  to  cafes 

•  where  there  is  a  fpcqific  tle- 
fcription  of  goods.  in 

Where  the  pro|)crty  is  of  various 

kinds,  an  account  muft  be  taken 

of  the  value  of  the  whole,  and  a 

-  proportion  of  that  a$  the  amount 

of  the  gpo^s  loft.  ibid 

g.  Whether  goods  partially  dam- 
aged may  be  opened,  except  in 
the  prefence  of  the  infurers  or 
their  agents  ?  ibid 

No  lo(s  ihall  be  deemed  tots^  ib  as 
to  charge  the  infurers  wkhin  the 
meaning  of  that  part  of  the  mem- 
orandum which  exempts  them 
from  partial  loffes  happening  to 
con),fifh,falt,frutt,flour,and  feed, 
fo  long  as  the  commodity  fpccif- 
ically  remains,  though  perfiaps 
wholly  unfit  for  ufe.  112 

This  was  held  with  tefpeft  to  a 
cargo  of  wheat,  which  was  par- 
tially damaged  in  a  ftorm.    113 

The  fame  with  refped  to  a  cargo 
of  fifh,  which  was  (linking  and  of 
no  value  when  examined.      114 

A  cargo  of  peas  wasfo  much  dam- 
aged, that  the  produce  was 
three-fourths  lefs  than  Utitfireigbt  ; 
but  as  it  in  fadt  arrived  at  the  port 
of  deftination,  the  underwriter 
was  held  not  to  be  liable.      1 16 

In  policies  upon  lives,  there  cannot, 
from  the  nature  of  the  event,  be 
a  partial  lofs.  434 

Bat  there  may  in  infurancef  againft 
fire«  449 

Of  A^njing   a  fiarfial    Lafi^   fee 


Ntefoctety  or  partncifti?  can  ii%i 
derwrite»  except  the  Rojal  £zt 
change  and  the  LondaAliiF- 
ance  Cotnpsuiies.  Pijpj 

What  ft^ll  be  a  partncHKf  wfiaa 
the  ftatote  6  Gto,  |.  ch.  iR> 

Pajmeat  of  Jifoaey  iatpCtai* 

The  underwriters  were  cmporet^ 
hf  ftatHte  *io  pay  BBflocy  m 

'  court  opon  any  di^te;  aj^ 
then  the  infored  proceed  atte 

PeofJe,  in  the  claufe  of  a  poIicT  * 

fpeaing   dct^ation,    weans  tK 

s^goYc;:mng  power  of  thecouairT. 

Perils  of  the  Sea. 

Every  accident,  happening  by  Ae 
violence  of  win<t  t>r  varcs,  by 
thunder  ancj  lightning,  by  dry- 
ing againft  rocks,  ox  bj  ftc 
ft^nding  of  the  fliip,  tMf  »* 
confidered  as  a  peril  of  Aev^ 

For  fuch  loflcj  the  mif^'^^ 
anfwerable.  • 

A  (hip  driven  by  the  wind  oft  an 
enemy*s  coaft,  and  ditre  ^ 
tur^d,  having  fuft^ncd  no  OT| 
age  from  the  wind,  ^^^^ 
to  be  loft  by  capture.  **J 

An  aftiott  was  broaght  to  ^f^ 
the  value  of  certain  Haves  lafitftq 
tiythe  policy.  Thc&fe^^^ 
that  the  captain  miffed  ^^^^^ 
for  which  he  was  b«uw» "" - 

their  water  nianing  ^'^^''^T^i 
tlie  flaves  were  thrown  orcrww 
to  preferve  die  reft ;  and  the*- 
claration  Rated  dicbft^^^!' 
happened  by  perils  of  *«j^^ 
But  it  was  hdd  thai^J^rg^^ 
the  capts^o  cotdd  not  be  ca"^^ 


perUofthefuL 


aH 


Tabk  of  the  l^rmcipal-  Matten* 


49^ 


fL  fliip  which  IS  heVarlieayd  of  after  j 
•    he^  departure^  fhlU*  be  prefumed 
'  to  have  ptriftied  at  fea.     Pa^e  63 
This  was  held  in  an  aftion  on  a  pol- 
icy upon  the  fliip  from  Nttrth  Car- 
olina to  London  ;  and  the  lofs  was 
-     ilated  tQ  be  by.  finking  at  fca  : 
the  evidence  to  fupport  this  aver- 
ment Vi^s,  that  after  failing  from 
port,  fhc  had  pfve;:  been  feeard 
.    of.  '  :/    .  \M 

'  The  fan\c  vas  held  in  a  cafe,  wjicre 
a  fliip  had  been  captured  and  ran- 
•  fomed  at  fca»  hut  was  never  after- 
• '  wards  heard  of,  and  never  arrived 
at  her  port,  of  dcftination.         63 
In  £n^/^i\Q  ilm^  U  fixed,  within 
which  pgjnicn]t  of  a  lofs  mayibe 
^^demai^ded  from  ^hc  v^n4erwriiier, 
"1  ipi  c^fe,  jEhc  lliip  IS  not  heard  of. 

64 
A   ff^^^cc,  howcve;^  .prevails  a- 
-^^"^nong  merchants,  that  a  (hip  (hall 
\  be  cl^prnetl  Joft^  if  not  heard  of 
'within  fix  months  'after  heir  de- 
parture* fof  any  part  of  Europe^ 
or  within  twHvc,!f  for  a  greater 
diftancc.  tW 


w 


:\ 


>•«.  i 


,Petty  Average^ 

Confifts  of  fuch  charges  as  the  maf- 
ter  is  obliged  to  pay,  ^y  cuftom, 
for  the  benefit  of  the  fhip  and 
cargo  ;  fuch  as  pilotage^  bcacon- 

•   age,  &c.  '  loo 

Thefe  never  fall  upon  the  under- 
'writer.  i^j 

Another  fenfq  in  which  this  word  is 
underflood,  is  when  wc  fpeak  of 
a  fmall  duly,  which  merchants, 

;  who  fend  goods  in  the  fhips  of 
other*  men,  pay  to  the  mafter, 

*'  oyer  and  above  the  freight,  for 
his  cnrc  and  attention.  ki/i 

This  is  a  charge  which  never  falls 
upon  the  underwriter.  Und 


Pirates.     ' 

^  The  tmdcrwTiiar,  by  cjcprcft  words 
•  in  the  policy,  undertakes  to  in-  \ 


demnify  againft  the  attacks  of 
pirates*  Pa^c  t\ 

Pleay  fee  D&daratm^ 


'  Pohcy* 

A  policy  is  the  tnftrument  by  which 
the  infurance  is  effeded.  \ 

poEcfcs  are  of  two  kinds  ;  vtduei 
and  cpen  policies  :  the  difierence 
between  them.  ihid 

They  are  only  fimplc  contrads  ; 
but  of  great  credit.  ibid 

Cannoi  be  altered  when  once  they 
are  fignej,  ibtd 

Ufllefe  there  be  feme  written  doc- 
ument to  fhew  that  the  meaning 
of  the  parties  was  miftaken  ;  or 
.  unl^fs  they  be  altered  by  eottfau. 

A  policy  is  a  (pecies  of  property  for 
which  trover  will  lie  at  the  in- 
ftance  of  the  infured,  if  it  be 
«tfrofij/ttiI^  withheld  from  him.    ± 
The  written  claufes  in  a  policy  will 
•    contrcrf  the  printed  words.         5 
The  form  of  the  poUcy  now  ufed  i$ 
two  hundred  years  old.  15 

Verf  irregular  and  confufed^  and 
often  ambigootrs.  ibid 

There  are  nine  requUites  of  a  pol- 
icy, ibid 
The  name  of  the  perfon  infiiredt 
This  is  regdated  by  ftat.  2j  Geo. 
3.  c.  44.  and  28  Gio.  3.  c.  ^6. 

Upon  the  former  ad  it  has  been 
held,  that  if  an  agent  effeds  a 
policy  for  the  principal  rcfiding 
abroad,  his  name  mud  be  infert- 
ed  in  the  policy  as  agent,  \  $ 

^  When  the  principal  refides 
abroad,  niuft  not  the  agent  live 
in  Er^lmd?  i6>  17 

The  names  of  the  ihip  and  mafter ; 
unlefs  the  info  ranee  be  general* 
**  on  anyjbip  orJhiptJ*  1 9 

Whether  die  infurance  be  made  on 
ihips,  goods,  or  merchandises. 

20 


As  tothenfiemdnrndumatthefdcit 
of  the  policy,  fee  ^morandmrn. 

A  policy 


500  takie  ^  fbs 


A  policy  anga§ds  gpngrally  does  noc 
include  goods  laflied  on  deck,  the 
captain's  .cloaths*  or  the  (hip's 
provifions.  f^*  ^i 

A  policy  mufl:  contain  the  same  of 
the  place  at  which  the  goods  are 
laden,  and  to  which,  they  are 
bound.  22 

A  policy  from  L*  lo.->«--w  is  void^ 

i¥ui 

When  the  rifk  coinmexK^»  aod 
when  it  ends^  On  the  goods  it 
ufually  begins  from  .the  loading 
and  contiooes.  till  they  are  fafely 
landed  :  on  the  (hip*  frpm  Jier 
beginning,  to  load  at  A>  and  con* 
tinues  till  (he  ariive  at  the  port 
of  deftinacion,  A»d  be  theic.jnoor» 
ed  34  hours.  jjind 

The  varioos  perUs  againft  which 
the  underwriter  infurei;^         ,t^ 

^  Whether  the  underwriter  is 
liable  for  thefts  committed  1^ 
the  people  on  board;  and  for 
lois  aii&ig  frem  bad  ftow^e^ 
&c.  ibid 

The  policy  is  frequently  made  with 
the  words*  .lofi  or.nef  J^  in  it ; 
which  add  greatly  to  tlie  riik.  25 

The  policy  muft  contain  the  pre- 
mium or  confidecation  for  the 
fii^.  26 

The  day,  month,  and  year*  on 
which  the  policy  was  ezeciiiied* 
mu&  beinfiBrted.   <  27 

The  policy  ixuift  be  duly  Aa^mped. 

Vide  Stamp* 


As  to  the  Con/lntSion  of  the  JPa&y, 
fee  Conflru^OHn 

ly  PoBdes  on   Eafi  India  V^yas^i 
fee  title  Eaji  India  Fayqg^m 

Of  P^HgUi  yfom  gamk^  or  mKUgmrmg 
Cotttraat^    ific    title  iV^gtr  Fd- 


^mUfrfi. 


me^tsvin  tbe.pratte  loifi^ 
cepdiijj^s  «ip9flu  policies  of  in^% 

anc^.  btrodfilix. 


ffJBf« 


Praaki. 

Account  of  .ifae  laodeig  mt^i^t 


The  premium  u  the  fotu^im.tf 
the  prpmii^  or  afftm^.     P..s^ 

It  is  in  the  policy  ajcknowledpdby 
the  mforer  to  be  receive^  ai  ti» 
time  of  undexTRnritiog-  W 

^  Whether  after  this  &c  infow 

'  could  msnntain  an  aAoi^sgn^ 
the  iafvred  Hsnfdf  ^  the  pcc» 
nras.  ^ 

iQpradice*  the  infored  geno^ 
ad  by  a  brcjcer,  and  by  the  cA 
torn,  an  a^on  may  be  rnurn^ 
ed  againft  fabn»  notwithftan&C 
the  acinovledgment  in  the  p» 
icy.  ,.^ 

The  broker  way  alfo  maiaCMn^ 
a^don  againft  the  ar^ed  for  {«• 
miapas^paid  qq  his  l^ccoontt  xx 

Whm  ik  PremmmJBaff  hi  nk0^ 
fee  title  RftM^tfPttt^> 

Profits See  laterefi  (Iffrdki 

ThihOitei.  GooJts 

All  mfurances  upon  comm^^^ 
the  iroj»r^tion  or  export3P«o  * 
which  is  prohibited  by  law,  tf* 
void.  ^ 

This  rule  prevaiU*  whether  thc^ 
furer  di4  or  did  not  faiow  tW 
the  fubjea  of  the  infuranc«  ^ 
a  prohibited  cxmim^^^^l'     f^ 

The  parliament  pf  A^T? 
faffed  a  law^.infli«ii«  *  P^ 
of  5Qoi  on  nhe  vmt^*  ^ 
ihould*  by  way  of  infww'^^ 
cure  the  imporution  of  P^^T 
ited  goods;  aadaia^P^ 
on  the  iafured.,  .  ^Jj 

By  a  fubfequcnt  law,  ^f^ 
tioa  of  any  f^'^X^tV^  ^^^'f^^ 


/ 


TiAit  if  iha  Principal  Matters. 


.Jbt 


lidh^H^^f  by  wiy  of  iniVinmce 
wr'othcrwife,  without  payings  the 
dntiM^  is  ezpreftly   prohibited. 

Whoevrtr,  by  way  of  iribrance, 
ttnderttlces  to  export  wool  from 
Engiandxo  parts  beyond  the  feas, 
(hiill  bt!  liable  to  pay  ;oo7.     248 

The  Hke  penalty  is  infli<*ted  on  the 
inf^rtdi  ibid 

iKficfes'^tch  all  infurances  on 
woollen  goods  are  declared  void. 

!P6i^ofis  ihAiiigfwii  infbx^ncres  on 
#6d,  3ic.  arc  liable  for  the  flrft 
'  offence  to  a  fine  of  5c/.  and  fix 
months  fblitary  imprMbnment. 
The  fame  penalty  on  the  in- 
(Urdd ;  and  die  tnfurance  »  void. 

ibid 

ibrfohMiees  ma^  to  proteft Smug- 
gled goods  arr  void.  250 

thfuhincety  which  tehd  to  a  breach 
^  the  ttavigation  a^s,  are  void. 

2yd  to  254 

thfiirkncefs  on  goods  prohibited  by 
royid  prockmatioa*  in  time  of 
war  are  void.  254 

^6oods,  WMch  froni  their  tiatnrc 
arecotttrtbarid,eiiunierated.  25 j: 

Infttranees  apon  goods,  the  expor- 
tationi>r  importation  of  which 
are  prohibited  only  by  the  reve- 
nue laws  of  other  countries,  are 
valid  in  ff^ort^.  256 

^he  opinions  of  foreign  writers 
«ipon  thit  queftton,  confidered. 

Proof.    See  Evidaite. 


Whether  they  fall  into  a  general 
average  ?  Prtge  125,  126 

Ship's  prdvifions  do  not  contribute 
to  a  general  average.  1 37 


■*«■ 


Px-<ilfu 


Are  not  included  under  a  general 
ififurance  oh  goods.  2  z 

But  pmvifions  6nt  out  hi  afttp  ibr 
tiie  ufe  cX  the  crew  are  protedt* 
tfd  bf  a  policy  on  the  (hip  and 

PBwfiotu  €)cpended  during  x  deten- 
tkm  to  repahr,  or  detention  by 
stti  MUfti^y  cannot  be  recover* 
ed agahkft thelnfttrer on  the^ 
^giMb.  52, 14 


wrance* 


RE-ASSURANCE  is  a  con- 
cradi  which  the  firft  under^ 
writer  enters  mitO»  in  order  to 
relieve  himfelf  from  thofe  rilks 
which  he  has  pifevii^ufly  under- 
taken by  throwing  them  upon 
other  underwriters,  who  are  call- 
ed Re-aflurers.  276 

This  fpecks  of  contrad  is  counte* 
iianced  in  moft  parts  of  Europe. 

ihiJ 

The  opinions  of  foreign  writers 
upon  re-«dl%(r»ifoe  fttted.       ibid 

Thtj  were  admitted  in  Ehglcmd  till 
tho  r^  Geo.  2.  c.  37./  4^  which 
•deelan^s^  h  to  b«  unlawful  to 
make  re-affurance,  unlefs  the  af- 
filrer  fliould  be  infolvent,  become 
a  bankrupt,  or  die:  in  either 
of  which  cafes,  fuch  aflbrer,  ex- 
ecutors; adminiftrators,  or  af« 
fignsy  might  mate  reaffiirance 
to  the  amount  before  by  hrm  af- 
fured,  exprefling  in  the  policy 
that  it  is  a  re-afTurance.         277 

The  reafons  for  theie  exceptions  as 
to  bankrupts  and  deceaied  un- 
derwriters, ftated.  md 

Rt-aflurances  on  fir^n  ffaips  are 
prohibited  by  this  ad,  except  in 
the  three  inftances  mentioned  in 
the  ftatute.  279 

In  Franct^  and  other  countries,  it 
is  allowed  to  the  infured  to  in- 
iure  the  folvency  of  the  under- 
writer;  280 

Not  allowed  in  England.  ibid 

DifHttdion  between  «  re-affurance 
and  a  double  infurftnce.         Bid 

Where  a  policy  void  as^a  re-aflTur- 
ance.  the  premium  is  not  recov- 
erable. 37} 

RKt^jfun*    See  Cofttfo^ 

R^g/hwtim. 


Ida 


TatU  of  fife  Principal  Mat  ten. 


fleglfiratiott* 

i*ke  law  of  Engl&nd  doei  ^ot  re- 
quire that  ^  policy  fliould  be  re- 
giftcrbdi  Page  29 

Rendezvous^ 

Sailing  from  place  of  rcndezvoils  i^ 
^  departure  with  convoy.   34, 36 

^eprefentation.  See  title  Fraitd^  alnd 
titled  iVorramyi — Crnvvcy. 

Refmfius  of  a  PoBcf. 

The  name  oiF  the  perfon  infured. 

IS 

The  name  of  the  iliip  and  mafter. 

Whether  they  are  fliips,  goods»  or 

merchandizes^  on  which  tlie  in- 

.  furance  is  made.  20 

The  name  ^  d[  the  place  at  which 
the  goods  are  laden,  and  to 
which  they  ire  bound.  22 

The  time  when  the  rifk  commenc- 
esy  and  when  it  ends.  ibid 

The  various  perils  to  which  the  un- 

.  derwriters  are  expofed;  24 

The  coniideratlon  or  premium  for 
the  hazard  run.  t6 

The  time  when  the  policy  was  ex- 
ecuted. 27 

^at  the  policy  be  duly  ilamped. 

28 

AeJponJeniia.     Sec  Bottomry. 

Return  of  Prtnmmu 

I  I 

The  queftiori,  whether  the  premi- 
um is  to  be  returned  by  the  im* 
derwritcr,  where  the  infured  has  \ 
been  guilty  of  fraud,  confidered^ 

ai5 

The  ordinances  o(  foreign  dates 
declare,  for  the  moft  part,  that 
itflialL  Und 


In  Euglastd  there  has  l>eeii  no  \t^ 
lative  regulation ;  andtbecotut) 
of  juflice  had  not  till  laielf 
adopted  any  general  role  upon 
the  fubjed;  ,  P^iJi 
In  two  or  tnree  inftance,  vbere 
the  Underwriters  baTcbttn re- 
lieved in  Chancery,  frcm  \hc 
payment  of  the  fums  infured  cc 
account  of  fraud,  the  decree  has 
direded  the  premium  to  be  iv 
turned.  n^ 

The  qiiefiion  came  on  tb  be  confide 
ered  in  the  King's.  Be&ch,  bet 
the  trial  being  had  under  a  dfr 
cree  of  the  Court  of  Chancerr, 
and  the  infurer  taving  ^ 
made  aii  offer  of  returning  riit 
premium,  the  Court  of  Ifiy** 
Bench  confidered  this  offer  mtke 
fame  light  as  if  he  had  p^d  tbr 
money  into  court ;  andlhcreibR 
the  queftion  remained  undedd' 
,  cd,  t\l 

But  in  a  cafe  wliere  the  fraud  wai 
of  a  very  grofs  and  hcinons  iv 
tui-e,  Lord  Mamfddto^Aiht]^ 
ry,  Uiat  the  premium  {honldflot 
be  reftored  to  the  infortfJ.  ^^^ 
In  all  cafes  of  aauat  frau^i  ^^  ^ 
part  of  the  affufcd  or  to  agc^V 
the  underwriter  may  reuin  ^ 


premmm^ 

It  is  clear  that  \i  the  underwiiur 
has  been  guilty  of  fraud,  ^f; 
ixonBes  againfthim,  attics* 
of  the  infured,  to  recover  ^ 
premium.  . 

In  cafes  of  deviation  the  prcmintt 
is  not  to  be  returned.      .    3'j 

Where  property  has  been  'm^ 
to  a  larger  amount  tl«m  the  r^ 
value,  the  infufer  Ihall  umn  ^ 
overplus  premium-  ^ : 

If  goods  are  infured  to  co««  '^ 
certain  (hips  from  abroad,  &» 
are  not  in  faft  (hipped,  VSi^^^ 
mium  fhall  be/ returned. 

If  the  (hip  be  arrived  before  ^ 
policy  is  made,  die  'vo^fl  ^ 
ing  apprized  of  It,  and  01*  ]^^ 
fured  being  ignorant  ot  » > 
is  entitled  to  have  Lis  P^^'^JJ 


I     reftored.  • ' 


faiU  rf  tlfe  PriMtpd  Mtiittn* 


5oj 


JSbt  if  both  parties  are  ignorant  of 
the  arrival,  and  the  policy  be 
kfi  or  not  lojft  it  fhould  feem  the 
nnderwritei:  oiight  to  retain  it. 

Claufes  are  frequently  infcrtcd  by 
the  parties,  that  upon  the  hap» 
pening  of  a  certain  event,  there 
ihall  be  a  return  of  premium* 

ihid 

If  the  (hijp  or  property  infured  was 
never  brought  within  the  terms 
of  the  contradU.  ^o  that  the  in- 

.  furer  never  ran  any  riik^  the  pre- 
zmiim  muit  be  returned.        iM 

A  clauie  was  inserted  that  8/.  /«r 
c€nt,  of  the  .  premium  (hould  be 
returned,  if  the  {hip  failed  from 

,    any  of  the  IVe/i  ItuRa  Iflands  with 

.  .  convoy  for  the  voyage  a»d  ar" 
rives.     The  court  held,  that  the 

,  arrival  of  the.ihip,  whether  with, 
or  without  convoy,  entitled  th« 
^arty  to  a  return  of  the  premium 

ftipiilatei.  ,  369 

WKether  the  caufe  of  the  rifle  not 
being  run  is  attributable  to  the 

,  faulty  will,  or  pteafure  of  the  in- 
lured,  the  premium  is  to  be  re- 
turned. ^        37i»  377 

When  a  policy  is  void  as  a  wager 
policy,  the  court  will  not  allow 
the  infured  to  recover  back  the 
premium.  3^3,  375 

Nor  in  the  cafe  of  a  re-aflurance. 

Where  the  rifk  has  once  commenced, 
there  (hall  be  no  apportionment 
orretutn  of  premium  afterwards. 

377 
But  if  thetd  are  two  dilUna  pomts 

of  time,  or,  in  eflfedl,  two  voy- 
ages either  in  the  contemplation 
of  the  parties,  or  by  the  tifaee 
of  trade,  and  only  one  of  the 
two  voyages  was  made,  the  pre- 
mium fliall  be  returned  on  the 
other,  though  both  are  contain- 
.    ed  in  one  policy.  ibid 

Thus  held  in  an  infurance  **  at  and 
*^  from  London  to  tJat^ax,  war- 
"  ranted  to  depart  with  convoy 
"from  Portjmauthi*  when  the 
(hip  arrived  at  Portfmuthi  the 


convoy  was  gone.  The  premium 
for  the  voyage  from  Port/mouth 
to  ^o^^  was  returned.  P.  378. 
A  (hip  was  infured  for  twelve 
months,  at  ^I'ptr  cent,  warranted 
ifree  from  ■  American  captures. 
The  ihip  was  tak^n  within  t^6 
months  by  the  Americans  s  but 
there  {hall  be  no  return  of  pre- 
mium, becaufe  the  contract  wa$ 
entire  ;  the  premium  was  a  grofs 
fum  Sipulated  and  paid  for 
twelve  months.        '  380! 

iSo  sQfo  it  was  held  where  a  ihip^ 
infured  for  twelve  months,  was 
taken  at  the  end  of  two  ;  though 
the  whole  pfeihiurh  of  18/.  was 
acknowledged  to  be  received  di 
the  rate  of  l^s.  per  niontb  ;  for  that 
is  only  a  mode  X)f  computing  the 
grofs  Aini.  384 

When  the  contraS  is  entire,  wheth- 
er it  be  for  a  fpecified  time,  or 
for  a  voyage,  there  fhall  ^je  liii 
itpportionmeht  or  return,  if  the 
rifk  has  once  commenced.     3^6 
Where  the  premium  is  entire  in  a 
policy  on  the  voyage,  where  there 
is  no  contingency  at  any  peripd^ 
out  or  home,  upon  the  happening 
or  not  happening  of  which  the 
rifk  is  to  end,  nor  any  ufage  ct 
tabliihed    upon    fuch   voyage  i 
though  there  be  feveral  diftmA 
ports,  at  which  the  fhip  is  to  ftop, 
yet  die  Voyage  is  one,  aind  no 
part  of  the  preniiui^  ihall  be  re- 
coverable, ibid 
It  was  fo  held  where  a  Ihip  was 
infured   •*  at  and  from  Jamakd, 
''  warranted  to  iail  on  or  before 
*«  the  firft  of  Au^Jl^  to  returft 
"  eight  per    cent,   if   (he    failed 
**  with  convoy/*    The  (hip  did 
n6t    fail   till  September,      There 
(hall  tfe  no  return  upon  the  war«* 
ranty  of  the  time  of  failing :  for 
the  court  cannot  make  a  difiinc- 
tion  between  the  riik  ai  and  the 
rifk  from,                                %%q 
It  is  otherwife,   if  the  jury  find 
an  exprefs  ufage  upon  the  fub- 
Jedl  of  return  of  premium. 

390 
Indeed, 


504 
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r 


Indeei!,  it  &ems  that  there  never 
has  been  an  apportlhnmeQt^.unid's 
there  be  fomcthing  like  an  a(age 
found  to  direA  the  jodgpent  at 
the  court.  ?tf^^  S9t 

if  a  perfon  whofe  life  is  iniiited, 
ihoald  commit  fuicide.  or  be  pub- 
lickly  executed  die  next  day  a&er 
die  rifk  commeftces,  thefe  can  be 
no  return  of  premittm.  440 

There  can  be  no  return  of  pre- 
mium in  ii^nraaces  ajaiaft  ore. 

456 


Some  account  of  their  maritime 
regulations.  Introd.  Iv. 

Suppofed  to  have  been  unacquaint- 
ed with  the  contra^  of  infurance. 

Introd.  vii. 

They  were  acquainted  with  tfie 
coatrad  of  boctomrj.  415 


The  rifle  on  the  fliip  in  general 
commences  from  her  beginning 
to  load,  and  continues  till  (he 
has  moored  twenty-four  hours  in 
.  fafety.  On  goods  from  the  load- 
ing till  they  are  fafely  landed, 
which  includes  the  carriage  to 
the  fhore  in  the  (hip's  boats,  but 
pot  in  thofe  of  the  owner  of  die 
goods.  «3»24t3» 

Tnc  ri(ks  which  the  underwriters 
take  upon  themfelves.  ^4 

^  Whether  theft  by  the  people  on 
board  be  of  the  number  ?  24^25 

Infurers  not  liable  to  all  the  ufi^al 
riikfi  on  cargpe&  of  (laves^    a j  a 


Sreae^  fay  Topd  chaaVBtmbfnU 
by fbir.  d <A9.  tft. ch. li    P.j 

This  antf  tte  Lmlm  A  AnKtCMn- 
jnayv  are  the  odtfficttha  ^HA 
may  make  isAn-mces;        7it 

Hie  privileges  of  the  5bitfiite»4 

This  company  ryefts  die  wflrii 

meQwraxidum  at  the  fborcfiis 
policy.  rf 

TTiis  (bciety,  when  kfid  mmOB 
ofddn^  may  ptad  genctafif^ 
they  cfue  notivigf  or  in  ataKt 

both  cafes  n»7  give  tl^  ^ 
matter  hi  evidence.  J97 

This  company  obtained  Kpb^" 
ty's  chatter  to  aahh  *«»  ^ 
make  infiira&ccs  on  fires*    0 


P^  a  man  warrant  to  fail  ofltjar- 
ticttlar  day,  and  dp  not,  fli«  a- 
fttrer  is  dtfdiargcd.  3[| 

This  rule  holds,  diough  the  ft^^ 
delayed  for  the  bcftawi'^* 
rcafons,  or  even  Aongh  ^^ 
detained  by  force.  .    ^M 

JThas  where  a    fhip  was  f^ 

■  "  at  and  from  famom '  ^ 
ranted  to  (kil  on  or  before^ 
26di  of  July,  It  appeared  m 

'  the  (hip  Vas  ready  and  woflW 
have  failed  on  the  25^^'  ^Tf  2 
nor  &fn>  rg^omw/  ib  *!!  JT 

emor  of  JamaUa,  »/j  "^^ 
Some  account  of  their  commerce.        iifpnj  th$  dtPf.    Tlie  infc^  ^ 

Introd.  xii,       difcharged.  ^^ 

They  were  unacquainted,  with  in-  This   rule  is  adopted  V  "^^ 

furances.  Introd.  xv.       writers.  ^  | 

Contrary  opinions  ftated  and  con-  If  the  warranty  be  to  **!  ?^l 

'  trovertcd.  Introd.  xviL  j     i^ccific  day,  and  the  tt^ 


Rjnutm* 


■ 
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bdfbre,  the  policf   u    equally 
Avoided  as  in  the  fionner  caic. 

wRti)|yja6 

Upon  a  Warranty  to  fail  on  or  be- 
Aft  a  putioabr  day,  if  the  (hip' 
£iii  befove  the  day  from  her  port 
^loadiDg  ^Hah  M  ttr  cm^  ^imd 
itUmamu  cm  hmurd,  to  the  ofual 
*•  |aiace  of  rendtsvoos  at  another 
pan  of  the  ifland  merely  for  the 
tilke  of  joining  convoyi  it  is  a 
compliance  with  the  warranty^ 
*  ahotigh  file  lie  afterwards  detain- 
ed them  hjr  an  eaibargo*  beyond 
the  day.  %^^ 

»Vkt  if  her  cargo  was  not  complete 
k  waald  not  be  a  commence- 
fttent  of  the  voyage.  ibid 

Ithm  fame  do^rines  j^vail,  eren 
t^ongft  a  condition  be  inferted 
lift  one  of  the  fliip's  elearancest 
ibat  Jhe  A(mld  ^  by  Hie  fiaci  ^at 
ivhich  ue  was  detainee  by  the 
governor  beyond  the  day  named 
*  In  the  warranty)  to  tajce  the  or* 
ders  of  government.  332 

Thus  alfo  where  an  embargo  was 
ftA^al^  puUlfiied  b^ore  the  (hip 
lailed,  and  the  captain  immedi- 
ately after  ctoffing  the  bar,  re- 
turned to  make  a  orotaft,  and 
kfiowingly  fent  his  ihip  into  the 
embair^  I  yet,  as  he  fwore,  that 
« 1^  believed  the  embargo  was  to 
be  taken  off^  the  underwriter  was 
■  held  liable.  337 

What  ihall  be  a  failing  from  the 
yjfit  o£  Lemku.  ^  388 


SaUoTi 


/• 


Inrnnmces*  on  Ae  wages  gf  ikilors 
are  forbidden*  1 3 

£at  tl|e  captain  may  hiiore  goods, 
which  he  has  on  board,  or  his 
(hare  in  the  (hip  if  he  be  a  part 
owner.  1 3 1 

The  wearmg  apparel  of  the  failors 
*'is^cept&'ft4|jai  the  tfiov^nce^ 
tf  £dvage»  140 


The  word  Sak'  ufed  in  the  memo- 
randum of  a  policy  of  infiiranca. 
has  been  held  not  to  ^  include 
Mt-fettg.  Bagt  115 


Sahage* 

Salvare  is  an  allowance  madfe  for 
favmg  a  ihip  or  goods,  or  both, 
from  the  dangers  of  the  ieas,  fire, 
pirates,  or  enemies  1  it  is  alfo  u£> 
ed  fometimes  to  fignify  the  thing 
itielf  which  is  iaved*  But  the 
former  is  the  ienfe  in  which  it  ia' 
here  ufed.  131 

tn  an  action  of  trover,  it  has  been 
held  that  the  defendants  might 
retain  the  goods  till  payment  of 
ialvage,  as  well  as  a  taylor  the 
doaths  which  he  has  made,    ^id 

When  a  ihip  has  been  wrecked,*  the 
lawof  ^a^Znu/by  various  ftatutea 
declares,  that  reafmahk  falvage 
only  ihall  he  allowed  to  th^e 
who  fkve  the  (hip  or  any  of  the 

J^oods ;  and  \riiat  (hall  be  a  rea^ 
bnable  allowance  muft  be  afcer* 
tained  by  three  juftices  of  the 
peace.  13a  to  138 

If  any  prize  taken  £rom  Uie  enemy 
(bidl  appear  to  have  belonged  to 
any  of  his  majefty's  fubjeds,  it 
(hall  be  reftored  to  the  former 
owner,  upon  his  paying  in  lieu  of 
falvage,  one  eighth  ot  the  value 
if  retakeq  by  one  of  his  nuje(ly's 
(hips,  but  if  retaken  by  a  priva^ 
teer,  one  fizth.  7  a,  139 

Wearing  apparel  of  the  matter  and 
feamen  are  always  excepted  from 
the  allowance  of  falvage.       140 

The  valuation  oi  a  (hip  and  cargo 
in  ordH*  m  ai^ertain  the  rate  of 
Iklva^,  may  be  determined  t>y 
the  policies  of  infurance  made  on 
them  NT^aiv^ly ;  if  there  be  no 
reaAm  lA  fttfpe€l  th^y  are  under- 
valued,    if  there  be  ho  pcdky, 

.she 
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Takk  9f  tU  Brincjpd  Matten. 
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the  ml  Taltte  amft  be  prored  bx 
iniKlic^jfcc*  ^ 

Underwriters,  by  their  policy, 
preftly  andertdcc  to  bear  tSL  ex- 
peofet  of  fidr^e.  ikiJ 

2a  order  .CO  eottuc  the  infured  to 
recover  etpodes  of  falvage»  It  is 
&0C  aeceflary  to  ftate  them  ia  the 
declaritioQ^  ts  a  fpecial  breach 
of  the  policy.  141 

That  in  a  dedarattori,  on  a  policy 
on  ^oods,  it  ftated,  that  the  (hip 
Ipnmg  a  leak,  ind  Atnk  in  the 
river,  whereby  the  goods  were 
fpoikd.  Lotd  lUrdmticie  held 
,  diat  wider  this  declaration*  the 
plamiifi  might  give  in  evidence 
the  ezpenies  of  lalvage.         1 4 1 

Bat  if  tfait  inTurer  pay  to  the  tnivCr- 
ed  foch  expenfes,  and  from  par- 
tkular  eiirciRnftanees,  the  lofs  be 
tepMred  by  ilnexpefted  means, 
the  inforer  fliall  ftand  in  the 
place  of  the  infored,  and  receive 
the  fom  thus  paid  tor  atone  for 
the  lofs.  -     1M164 

Where  the  iidvage  is  high,  the  och- 
er  expenfes  are  great,  aivd  the 
objed  of  the  voyage  is  defeated, 
the  infured  is  adlowed  to  aban- 
don to  the  inforer,  and  call  apon 
lum  tor  contribate  for  a  total  lofs. 


See  JUHuuUitutai* 


141 


There  is  neither  averajge  not  fid' 
v^  upon  a  bottomry  bond  in 
England.  421 

ASuTf  in  Ftanee  and  fieninark. 

4*3 
Seop  vide7<n2r  ^Ae  &»» 


|TUs  axtles  from  a  tacit  and  impU 
warranty,  that  the  flap  &aB  be  a 
a  conditiaa  to  perform  tbe  tof - 
age.  ?4fr  tit 

Bot  the  iofiiicd  oogjit  tt>  katm 
idMih'er  flie  was  ieawordqroraet 
at  the  tiaae  (be  fet  ontii^lir 
voyage  i  yet  tf  it  da  Jbebom 
that  we  decay  to  which  ikkfc 
is  attributableydidnoc  coamoce 
tin  a  period  fubieilaeift  it  tk 
infuraACe^  the  liaderWritecil 
be  liable^  if  ihe  tboald  bcMt 
£ew  days  after  h«i  dcpaitait«« 

Sm 

If  a  (hip  become  leaky  imme&tt' 
ly  after  failing,  and  fooadw 
without  any  Tiubk  cade,  dK  js- 
ry  may  prefume  fbe  was  notfa- 
worthy.  utaot 

Tbe  whole  dodiriae  of  fcaworto* 
to  be  colleaed  from  Ae  aki 
the  »mi  Frigate,  irfiicbtf  «% 
Oated  from  page        *ti  «f  w 

The  dodrioe  of  /eawortbin*« 
eIbd)H{hed  by  the  Uw  of  Mpj 

is  confonant  to  tbe  Jaw»  « *J^*^ 
commercial  and  maritime  i»» 
in  Entoft.  *^ 

Where  the  (hip  U  not  fe»f«^ 
the  policy  is  voidt  as  ''^J^ 
the  mfarance  is  upon  the  gw 
at  when  it  is  upoc  die  ft«  »^ 

But  infuficicncy  in  a  £9cmer  vof- 
age,  will  not  vacate  die  cooing' 


Staauor^^f* 


See  the  efied  of  die  f«W*  * 
foreiflrn  courts  confidered 


^v^  Atp  infured  muft«  at  the 
time  of  the  infurance*  be  able  to 
perfrMrm  the. voyage, unlefsifome 

-  external  accident  uoidd  happen* 
and  if  flie  htive  a  latent  dd^ 
trholly  unknown  to  tfie  parties. 


Sit  Aimni^* 


SUmu 


Znfuranoea  onqugoetflf'^v! 
that  will,  vacaut&epontradr  and  f    gulated  *^ 

tho^arertvedifcbuBe^  ^w^  ik 


"^ 


ttttle  tf  tie  Priacifttl  Matters 


|o7 


SbWm 
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neluime  of  the  flitp  naft  be  iii^ 

.    fated  in  die  poUcy.        Page  19 

But  tf  aeceffity  require  it,  the  ihip 

may  be  changed  in  the.  conrfe  of 

the  vOTage,  and  the  .tnfiirer  m 

ife  tmf^  condnites  liable* 

«o,  «90 

Sometimes,  there  are  iafnrances  on 

'  •*  any  (hip  or  flitps."  1 9 

Socfa  fnfarancef  are  legal,  and  how 

applied.  19  n 


^mnggfinff  on  hist)wn  aceonnt  is 
an  aift  d^  barratry  in  die  mafter. 

Aa  iaforance  tpona  fiiinggling 
iroyage,  piphibtted  by  the  reve- 
nne  laws  of  this  codntty  is  Void : 
aSkty  il*  merely  a^nft  the  reve- 
nue laws  of  a  foreign  ftate« 

i3$ 


ferery  pdt^  of  infttrafice^  muft  be 
duly  ftamped.  28 

As  to  ftamps  on  policies  againft 
fire.     •  456 
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Sufidmey* 


Stoioa^if, 


Tiitiks. 

^  TTTHETHEk  tk  infuwS 

''^  are  aufwerabk  for  tkfa 

^mmitced    bf   the   pnfk  (* 

board  the  ihip  >  ftp  ij 

They  are  ctprtkly  liable  for  dieb 
committed  br  external  ducfcs^ 


In  hEifiurtiiees  upon  tinie,  tfa(  ooditj 
in  their  conflrttdtiDa  df  theiii||B} 
always  attended  tp  the  saeaaii^ 
of  the  parties,  and  a  libe«l  a- 
pofition  of  the  words  of  (lie  coo- 
tra<a.  !*, 

A  policy  was  faade  cm  a  letterd 

marque,  at  and  fromiiw^^ 
Aniigua,  wM  i^fri}  to  cfiufl 
iueeh  f  the  coort  held  dat  m 
toeaiit  fix  /ucc^te  wedt^  an* 
not  a  defidtory  crvmog  '""i^ 
Weeks  at  any  tbae.         5^  I' 


A  total  lofs  m  ?nfarances,  does  not 
,alwav8  mean  that  thcpropo? 
itifured  IS  irrecoverably  »ft  * 
goaie ;  bttt  that,  by  fonw  »  * 
perils  mentioned  in  thcpo»Jf 
it  is  in  fuch  a  condition  as  to  w 
of  little  ufc  or  value  to  the  m- 
{otcd,  and  to  jWUfy  i^^^l^ 
doning  his  right  to  tJic  inlWi 

and  caJDia^  upon  Hi*  ^^^^4 

f^i^j  « ^    r  *!..  -^36.^  •u         *^holeofhisinfarance.     9^»'j/ 
or  bad  ftowage  <£  the  m^o  the  j  ^  ^  ^  j    fo  caBA 

mfarer  ,s  not  anftverable.        24       ^^  p^j^^  ^^^^  j^  ^^^  p,i,p^ 

ii>fu/cd,  or  the  value  in  ^V^ 
icy,  muft  be  paid  by  the  aiirfj 

"O^^riter*  .  ^ 

tSTiat  (hall  be  deemed  a  ftianding  .Where  thepclicy  is  a  valo«*^' 

within,  the    menu)iandam»   by.      it  is  only  necef&ry  to  pro^* ^ 

which  no  average  lofs  on  fruiti  [      the  goods  were  on  boa^  ^    . 

&c.is  recoveraUfy   unl^s  the       time  of  the  I0&.  ^^ 

.  fiiip  be  ftrauded  io,  21.  loi  WlKre  it  ^  an  open  po^cyi  J^ 
The  lofs  milft  be  a  coofequence  of.     valoe  mull  i^o  be  jprd^^*^  ^ 

the  branding.    ....        215  "^  ^ 


Strandmg. 
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5S>9 


?^e  mibred  may  csdl  upon  the  un- 
derwriter for  a  total  lofs^  if  the 
voyage  be  abfolutely  loft,  or  not 
worth  purfuing;  if  the  falvage 
amount  to  hall  the  value  ;  or  if 
fiirther  cxpcnfe  be  ncccflary,  and 
the  underwriter  will  not  engage 
at  all  events  to  bear  that  expend. 

P.  145,  15J,  159 

A  fliip  Was  talcen  by  a  Sfofd/b  fliip» 
retaken  by  an  Englifl  privateei^ 
and  carried  into  Bo/ion^  where, 
as  no  perfon  appeared  to  give 
fecurity  for  the  falvage,  (he  was 
Ibid  ;  the  recap  tors  had  their 
moitty,  and  the  overplus  re* 
»ained  with  the  officers  of  the 
Court  of  Admiralty*  I%e  owners 
were  entitled  to  abandon  and  to 
recover  for  a  total  le&.         146 

^  (hip  was  taken  by  the  Frtncb 
remained  with  them  eight  days, 
and  was  retaken  ;  the  mafter, 
mates,  and  (ailors,  except  aland- 
man  and  an  apprentice,  had 
been  taken  out  and  carried  to 
Frame*  Before  the  capture,  the 
jhip  had  been  feparated  from  her 
ponvoy^  and  was  fo  far  difabled 
by  ftorni,,as  to  be  incapable  of 
proceeding  on  her  delHned 
voyage,  without  eoing  in^o  port 
to  rent.  Part  oi^the  cargo  was 
thrown  overboard  in  the  llormt 
^nd  the  reft  fpoiled  while  tho 
(hip  lay  at  Mitford  Hg^oen.  In 
a^Hons  upon  two  policies,  one  oq 
the  (hip^  and  the  other  on  the 
cargo,  it  w;^s  he(d  that  this  was 
a  total  lofs,  fo  as  to  entiUe  the 
owne^  to  abandon.  1 4S 

f^  (hip^  bound  fronoi  MwOferrai  to 
LondoiL,  was  captured,  and  the 
captain,  crew,  rigging,  and  part 
of  the  cargo,  which  was  fugar, 
were  taken  away.  Stit  was  re- 
taken and  carried  into  fj'w  ^ori^ 
where  the  captain  alfo  s^rrived. 
Vpop  uking  pofleffion,  he  found 
that  part  ofthe  cargo  which  had 
been  left  was  waflie3  overboard ; 
that  57  hogfheads  of  what  re- 

«  inaine^  x/ere  daihaged,  and  thait 

.  Uie  (hip  yr^fi  ia^eb  a  fiate  thsit 


(he  could  not  be  repaired,  with- 
out unloading  her  entirely.  *rhe 
owners  had  no  ftorehoufes  at 
Nf*Uf  Tori  ;  nor  were* any  fail- 
ors  to  be  had.  The  falvage  came 
to  forty  hogilieads  of  fug^ft- ;  and 
if  the  (hip  had  been  repaired,  it 
would  have  exceeded  the  freight 
by  ico/.  There  w^s  an  cmWigo 
laid  on  all  (hips  till  December,  and 
the  (hip  fhould  have'  arrived  m 
London  the  ^uly  preceding.  The 
captain,  upon  the  advice  of  his 
friends,  fold  the  cargo,  and  was 
paid  for  it  ;  he  agreed  alfo  to 
fell  the  (hip  ;  but  the  perfon  who 
contracted  for  it  ran  away,  upon 
which  the  captain  left  her  in  a 
creek,  and  returned  to  England. 
This  was  a  total  lofs,  and  the 
owners  had  a  right  to  abandon* 

Page  152 

The  right  to  abandon  muft  depend 
on  U)e  nature  of  the  ca(e  at  the 
time  of  the  a6Hon  brought,  or  at 
the  time  of  tlie  offer  to  ahatidori ; 
and  therefore  if  at  the  time  ad- 
vice is  received'of  the  lofs,  it  ap- 
pear that  the  peril  is  over  an^* 
the  thiftg  is  in  fafery,  the  in-' 
fured  hj.s  no  right  to  abandon. 

146,  158 

Xbus  in  a  cafe  ^yhere  there  was  a 
capture  and  recapture,  and  it 
was  ftated  that  at  the  time  of  the 
offer  to  abandon,  the  (Kip,  was 
fafe  in  port,  and  had  fiiftained 
no  damage,  the  court  held  that 
the  ir.fttred  bad  ^lo  right  to  ^ban- 
don.  157 

But  if  the  underwiiter  pay  for  a 
total  lofs,  ^nd  it  afterwards  turn 
out  to  be  but  partial,  the  infured 
(hall  not  be  obliged  to  refund  ; 
but  the  infurer  (hall  Kand  in  his 
place  for  the  benefit  of  (alvage. 

164 

A  (hip  was  infured  from  IVyhurg  to 
Lynn^  at  which  place  ihe'  ar- 
rived :  the  jnry  found  that  the  * 
(hip  was  not  worth  repaiitng  ; 
but  \ht  damage  faftained  in  the 
voyage  infured  did  not  exceed 
jfiKftremh    By  the  court,  the 

jury 


p* 


1l\tik  ff  ihe  frindpd  Matters, 


f 


*  joff  %at€  pTctfaAed  OS  fitmi  fiiy- 1 
tng  that  thtt  ts  a  total  loTs ;  and 

'  where  nei^er  the  thing  infoKd 
nor  the  voyage  is  loft,  the  infured 
cannot  tbandoo.  Pa^t  \(\^ 

^  ihtp  wt^  infured  for  fix  moiAbs 
tnpoHoratfea;  i&eyatingoy- 
frnment   fervice,   botxnd  rrotn 

'  Cork  to  ^ffelle€*  She  aniye4  at 
Sifebec^  but  the  feafon  being  too 

Jai^  advanccdy  before  (he  was 
ready  to  return,  (h^  was  removed 

^  ffkXfi  the  bafon  ;  .but  on  the  I9tb 
of  Nfivmher  flie  was  driven  froin 
fheace  by  a  field  of  ice|  and  dam- 
aged by  running  pn  the  r9ck8. 
Toe  condiiiOD  oT  the  (hip  could 
not  be  examined  till  .^^Vfollow- 
^^  alkar  th^  eirpiratiofi  of  ^e 

Cticy.     She  Vas  tliea  found  to 
bulged  and  much  injured^ 

*  but  aot  ttipught  irieparably  fo. 
'^ .  In  the  prbgtefs  of  the  repair  dif- 
.  i^cultiet  aroff  for  want  of  mate- 

jrialsy  and  the  captain^  after  cop- 

Jultatipn,  fold  ^er.     This  was 

held  to  li^e  hut  a  pairtial  hit  in 

^  Novniitr*  I  $6 

^  TeiTel  ii)fvired  for  fix  Okopths  is 

ieaptured  and  fold  by  the  captors, 

*  and  purchafed  by  the  captain  for 

*  the  pr^guial  owners,  this  is  only  a 
partial  lofs  :  though  otherwife  if 

*  the  afTvired  had  abandoned,  when 
carried  jnto  port  in  the  enemy's 

-     poiTeflion.  4  $7 

jBut  in  an  inf^^ance  on  {hip,  cargo, 
and  fre^ht,  it  and  from  Tortola 
to  London^  warranted  free  of  par- 
ticttl^r  average,  it  ;ippeareq  that 
pn  the  I  ft  or  Jy^uft  the  whole 
^eet  got  under  way,  but  not  be- 
.  ing  able  tP  get  clear  of  the  iflan^s, 
they  anclK^red  and  next  day  got 
clear.  About  \o  o'cloc^c  on  wie 
j^d  of  Augujiy  feveral  fqualls  of 
wind  arofe,  which  occafioned  the 
(hip  to  flrain,  ^nd  make  water  fo 
fafty  that  the  crew  were  obliged 
to  work  both  pumps  :  on  the  5d 
the  captain  ^de  a  fignal  of  dif- 
trefs,  and  returned  to   Tort9!a, 


cee4to  iea  with  her  cargo ;  A9 
ihe  could  not  be  repaired  in  asf 
of  the  EngB/b  W^  Indrngbmin 
many  of  the  fugars  in  the  bil^ 
and  lower  tier  were  wafted  tn^ 
and  feyeral  of  the  ca^s  broke 
and  m  bad  order.  This  mm 
to  be'  a^  total  lofs,  the  ▼oy^g^^ 
ing  entirely  defeated.  f  .  «H 
There  muft  be  a  total  lofi  atfame 
period  or  other  of  the  Toyzgc,© 
entide  d»e  aflured  to  abandoe. 


Trover  wHl  He  <br  a  poiicy,atA^ 
fuit  of  die  mftired,  if  it  be  vm^f- 
fttlly  withheld  fmrn  btas.       ^ 

In  trover,  a  defendant  may  in  €"• 
deiice  fciftiftr  the  retainer  of  we 


goods  till  payment  of  tiltn^ 
9  v:         •  jjf 


Ufuienuntern     See  /M/ttrer, 

■_  >  •  k  — 

TN  the  COTftruAion  of  poEciei  9». 

*  rule  has  been  more  fxcqucotly 
followed  dian  tie  ufa^f  rf  ^r 
^ith  refpea  to  the  voyage  rst 
fured.  ^ 

As  to  ufage  upon  a  warranty  t* 
convoy,  '•  ^ 

Upon  an  infurance  on  fp^^  ^s 

'  Lahradort,  and  t^'  they  vett 
fafeJy  landed,  ^  lufurert  »tJt 
held  liable,  on  account,  of  v^ 
pfage,  aUhough  the  lofs  dia  ^ 
happen  tjU  a  month  afier  cfcc 
fiiip^s  arrival,  the  crew  hariD? 
been  all  that  time  empl^J*^ 
fiihing.  "and  r.evcrr  having  u^.!^ 
ed  the  goods  but  at  Icifurc  0»es. 


A  r  X.  Ax^     \.^..x.     Ai  U  the  Ufm  h  Btfi  It^^^ 


•f.'-^' 


« 


TN  a  total  lofty  the  underwriter 

T  z&uft  pay  the  amooatof  the  prime 

coil  of  the  property  iofared,  or 

the  yalixe  mp^UQiiea  ^  ^^  P^^^* 
cy.  p^  98 

|to  if  part  of  the  op-go,  capable  of 

a  diftiod  Taluatipn  be  totally  lo({t 

.  the  iofuirer  inuft  pay  the  whole 

prime  coft  o(  the  nan  fo  loft. 

ibid 

|n  ca^  of  a  partial  loft,  when  the 
policy  if  vafaed,  the  rule  fqr  efti- 
inating  the  damagey  is  to  ^fcer- 
Uin  ivhether  the  goods  be  a  third 
or  founh  woWe  irhen  they  at- 
nre  at  the  port-of  delivery  9  and 
then  the  miderwrnier  mA  pay  a 
thir4  or.  fourth  of  thevaloe  in  the 
policy,  without  T9gwi  tft  the  rife 
or  faU  of  the  market.  ,  103,  107 

When  the  valuation  i«  not  ftcted  in 

'  the  policy,  the  inroice  of  the  cod, 
with  the  addition  of  all  cba^rges, 
and  the  premium  of  infurance,  is 
the  foundation  upon  which  the 
lois  ihall  be  computed.  104 

Jfalued  Pfi/icy. 

In  valued  policies,  the  valiie  of  the 
property  infurcd  is  inferte^  at 
ihc  tinfie'  ojf  making  the  contra^, 
and  upb^  \  tri^U  it  is  not  necef* 
iary  to  go  into  "the  proof  rf  the 


If  nffd  tferely  ^r%  MHqr^SKHtWft* 

ger,  foch  m  /sTafion  would  not 

•  he  allowed  to  defeat  tbcftatute. 

After  a  judgment  by  default  upon 
.  a  v^utd  pdicy^  the  pUiatii(1| 
tide  to  recover  ia  confeiledt  apd 
the  amount  of  thci  dama^^  U  fix- 
ed in  the  policy.    .   *    I  i6t  ^^S 

Venice. 

Orjgin  and  progrcfs  df  that  Tfce- 
public.  *  lotrod.  ^in 

l^e  name  of  the  perfeti  tftoally 
iiitere(led  muft  b6  inferted  iiMie 
policy,  or  the  nune  of  the  a^nt 
eile^ting  it,  «r  ageni  ;  M^^fwife 
thcT  policy  it  void,  16 

When  the  principal  r^dea  abr^adv 
the  a?ent  fo  effedtng  the  pdjcy 
mnft  live,  in  EnglamL .  ^u.  i  6^  1 7 

But  now  it  i«  fu^cieht  to  InfeKthe 
tjame  o^  the  perlbn  afhially  iA> 
terefted,  Or  tbac  of  the  oonfignSr 
or  confignee  of  the  goods,  or  the. 
names  oi  thofe  receiving  th4  or- 
ders* to  infurc,  or  who  fltall  give 

direAions  to  effe6  die  inAirance. 

»'     .  .  ... 

Policies  are  rendeired  voifl  ab  imtio^ 

by  the  leaft  fh'adow  of  fraud  or 

undue  concealment.  174, 

value,  becaufe  it  is  admitted  by  f  Cafes  ci  fraud  with  refped  to  poU' 


the  policy,  1 9  103 

Itisinfuch  a  cafe  only  necl  (Tar  y 

to  prove  that  ti^e  property  w^is 

on  board.     *  *     -    «  -   ^;^ 

YThere  the  toft  is  part;»a!,  the  value 
in  the  policy  can  be  no  guide  to 
sdcertain  the  damage  ;  and  it 
then  mud  become  a  fubje^  o( 
proof,  as  in  the  cafe  of  an  open 
policy.  ^Id 

A  valued  policy  is  not  a  wager.poU 


icTcs,  are  liable  to  a  three-lbld  di- 
yjiion.  I,il,  The  aiiegaim  falfi, 
ad,  'Vlit  fiffrfffio  vert  $  3d,  Mit 
reprefentation:  The  latter,  tho' 
it  Happen  by  miRajke,  if  in  a  jnar* 
terial  part,  will  render  the  poHqy 
void  as  much  as  adual  fraud.  1 7  c. 

See  dtle  Fraudf 

.  • »      '  . .   .        «  . 

Every  ''up  infi^red  maft,  it  the  time. 

o^  the  infunlnce,  be  abl?  to*per- 

|n  a  valtied  policy  k  is  only  necef- 1     iorm  the  voyage,  tinlefs  ibme  ex- 


icy 


108,  366. 


fary  to  prove  (bme  mtereft*  to 
Uke  it  out  of  the  ftatute  ig  Geo. 
2.  f.  37,  io<; 


teroal  acadenc  fhoqid  happen.^ 
and  if  ilie  have  a  littcmt  ihiS^f^A^ 

wiioHy 


«* 


ft- 


5»''  ran  rf  ihi  Frkui^  M^afHri. 

'     ithtiUf  fak&ami\o  tht  paitiesJ  But  tbe  cooits  cf  jitiiCTlwiWai 


diat  wiU  vacate  the  coiitrad«  and 
theinforers  are  difcbarged.P«aaQ 
See  tkle  Sanvortiinefu 

VTbenever  an  kifarance  it  made  on 
a  voyage  exprefsly  probihited  by 
tbe  comiiloa»  fiatiice»or  aaribine 
}aw  of  tbu  country^  the  policy  is 
▼Old.  S3  2 

-    See  title  JUq/ai  Vvfo^. 

All  infurances  npon  commoditiesi 

the  importatioR  or  eiportation  of 

ivhich  is  prohibited  by  law*  are 

void.  244 

See  title  PrMii^d  Goods. 

By  Aatuie  19  G»^  a.  c.  37.  it  was 
declared^  that  infurances  made 
on  ihips  or  goods,  mUr^  or  mom- 
Ure/i^  or  wukofA  further  procf  of  in- 
Urtfi  than  tbe  policy^  or  by  way  of 
gtmngt  or  vHigeru^^  or  without 
beneftc  of  faivage  to  the  infiirer, 
ihould  t^e  null  and  void.  163 
See  title  Wager  Policieu 


It  IS,  by  tbe  fame  (latute,  declared 
unlawful  to  ma]j;e  re^afTurance, 
linkfs  the  Hrft  aHurer  fbould  be 
infolvent,  become  a  bankrupt,  or 
die :  in  either  of  which  cafes  iuch 
aiTurer,  his  executors,  adminiftra- 
tors  and  ailigns,  might  make  re- 
aiFuranceto  the  amount  before  by 
him  a/rured,expreffing  in  the  pol- 
icy,  that  it  i  s  a  re-aiTurance.  277 
See  title  Re-affurq^ice* 

: . —  f 

Wager-PoHaet^ 


TNwagcr. policies,  the  performance 

*  of  the  voyage  in  a  reafonable  time 
and  manner,  and  not  the  bare  ex- 
igence of  the  (hip  or  cargo,  is  tbe 
obje<El  of  the  iniUrancc.  259 

Tbefe  polices  being  contradi^ory 
to  the  real  nature  of  a  policy, 
which  is  a  cpntra<5t  of  indemnity, 
were  originally  bad.  ihid 

Tlieywere  introduced  into  JSngimt/^ 
iince  tlie  llevolution*  a^ol 


tbtap  ^vith  »  jerfqgfc  eye ;  andtfae 
courts  of  cquisjr.ftiH  cBoMati 
tbcm  as  vmL  P^t6o 

Thus  a  policy  was  deeredto  hede- 
livercd  up»  where  tbe  iafcred  liad 
no  interelfc  in  «he  aipmcvgOi 
except  as  a.  lender  on  faoctttrv, 
<«>wlMGkiiehad«il»iHL     Oi 

Where aaaaa  bad  iofiired  goo^br 
agreement  Taloed  ae  600/LW 
mot  to  he  ^bBgod  $0  feo9e  mf  kig^^ 
the  Chancellor  ordered  d»  li^ 
fendanteo  discover  wbatgoeA 
he  had  on  boards  s^i 

The  great  difttndion  betweevftftr- 
^  and  vi'ager-polfcies  was,  tbt 
in  the  formc»-»  the  iaftiFed  reof- 
ered  for  the  lols  adaallf  Mn- 
ed,  whedier  it  was  toeslorpBr- 
tial  lofii  :  m  the  latter  heoisU 
neyer  recover  boe  for  a  total  lafs. 

261 

By  the  ftaitate  of  if  ^a*fi  57* 

it  wai  enadedy  ihat  inftnwMcf 

made  on  ihips  or  goods,  a*»^ 

or  no  inter^t  tar   mdAoot  jwme 

fro^  of  ifir^  thorn  tie  p^  ^ 

bf  eutff  of  gemmtg  «r  mfogeemg*  « 

mutboot  het^  rf  fahe^  to  ^^ 

fwrerf  fliould  be  nail  and  foU* 

165 

There  is  an  exception  foriofonof'* 
on  private  (hips  of  war,  fitted  «it 
iblely  to  cruize  agsinft  bis  naj- 
efty*s  enemies.  *• 

It  was  alfo  provided  that  any  ii«f' 
chandizes  or  cffeds  f«tfa  ^ 
ports  or  places  in  Eurofe  or  Af^ 
irOf  in  the  poffcflion  of  ^ 
crowns  of  S/ain  or  Portt^ionj 
be  infured  in  fuch  "way  or  ««n- 
ner  as  if  this  adk  had  not  be« 
jmade,  *■" 

This  ftatutc  lias  been  frcqnenilT 
held  not  to  extend  10  mfuniact* 
of  foreign  property,  on  for^'P' 
(hips.  W 

A  ifaittfd  policy  U  not  a  wagcrfjp* 
ky  ;  for  he  muft  prove  (oto^  *** 
tereft,  although  be  need  t^t  pro^ 
the  value  of  his  intercft,      *j 

If  a  yalacd  policy  were  vitif^^ 
as  a  CQif  «r  ta  ^t^ag^f  '^^  ^^f 


i!ak(f^At 


^fkVL  iniiiE^iice  ps  the  prefiu  ex- 
poAed  to  arUe  from  a  c^rgo  of 
iBolaflei,  bdmgittg  (•  th^^  ^HiOh 
fiiis  ws^  held  to  be  good  v  aU 
ihaugh  there  was  a  danfe  de^ 
idoiiaiPf  ^'  that  in  c^e  of  fefs, 
the  pvoifiis  flieutd  h^  ^aluad  at 
I  poo/,  ^^itho^t  any  other  Koa- 

,    cher  thaa  the  poltof  .'^  a67 

^tii  iafimapa  beiag  oisideoii  attf?  of 
the  paekct  boats  that  ihookl  fai\ 
from  Z^ke  to  Fglnmil^f  or  fttch 
other  port  in  Engkmd  a»  hia  sn^- 
jeftj  AoQld  difiedy  lor  one  jear, 
upon  a^y  Mud  of  good««  and 
sierchandiaea  whatibever^  It  vas 
urced  that  the  floods  and  nier« 
cmodiau  ihoatd  be  Taiaed  at  the 
Ian  uitoed*  without  farther 
proof  of  intereft*  than  the  poU 
ky.  The  eoort  held  that  this 
wa$  a  poUpy  of  a  mixed  nature, 
and  tint  the  iaAved  might  re- 
cever«  a68 

Upon  a  jcnnt  capture  by  the  artny 
aad  navy*  the  oftcert  and  evew 
of  the  ihjp^f  beiiwre  coadamna- 
tien,  have  an  hiforBble  intereft, 
by  vktue  ef  thtf  prise  ad,  whkh 
dually  paffi^s  at  the  commence- 
aaent  of  a  wan  369 

Ali  ifkfarancefi,  made  by  peribns 
having  fie  iatereft  in  die  event, 
.  about  which  they  isfure,  or 
wkhout  tefejtence  tcMwy  property 
en  boardtare  merely  wageni,  and 
aie  void*  t*]o 

Thus  where  the  defendant*  in  eon- 
itderalion  of  zqL  paid  by  the 

Slaintiff,  undertook  that  the  fhip 
lOuld  (ave  her  paClge  to  Cbha 
that  feafon,  or  that  he  would  pay 
looc^  wiUiin  one  month  after 
the  anivalflf  thefaid  fliip  in  the 
river  Tbamit ;  ihe  coatraA  was 
hdd  u>  be  void,  ^tlxMigh  the 
idaiotiff  had  loiBie  gQ&  on 
board.  ibid 

3k  phMiffs  had  lent  a6,ooo/.  on 
hond,  to  a  captain  of  an  £afl 
flndiaiua«i»  and  ibtead  the  (hip 
^ndcai^go  to  tbataoKMiut^  aad  an 


NM^^^ 


.19  Bk  ra^pmid  ibm  tie  mMi^  of 
dicjaidimifi  The  ceotrait  wa^ 
h^d  to  he  foid*  fs^  37a 

Hie  .third  ie^ion  of  thtftati^tc  itU 
afttve.  to  inifuiances  £rom  ^n^p. 
poau  or  places  in  lifmff  or 
Ammim^  in  thf  pofiffl^U  ^i^ 
or  .^«»ei(fe/,  is  foujaded  o«  Ht^ 
regulations  of  tfaoft  courts  (  l^ut 
ij(  U  laoifly  word^d^  %^\ 


No  m^%r  or  earner  of  aaf  mer* 
chaM  fliip  fhfUl  pay  to  any  ba- 
nian beyond  the  feas,  any  Vfum^J 
en  account  of,  wages,  (exceeding 
a  ialf  of  the  T^i^s  due,  at  thf 
time  of  fuch  faymenf t  i91  |he 
Ihin  ftall  vet  wi  to  firm  JMm 
or  Jhlmd.  1 1 

lulbrances  on  the  vMnar  of.ftMifn 
anefosUddan.  iK(f 

But  the  captiua  may  inftfre^jMdsy 
which  he  has  on  board,  or  his 
(bare  in  tl^  fhip,  if  he  be  a|ilart 
owner.  j  | 

£teir£ardm^y  ^iH^et  paid  to  feamen 
during  a  deuntion  to  repnir,  or 
a  detention  by  an  emh^o,  can- 
not be  recovered  a^inft  the  in- 
furers  «•  the /kip  or  cgrgo.    ca*  54 

^  Whether  they  are  expenies  that 
will  fall  under  the  denoaMnatioD 
of  a  general  average,     i  a;,  1 26 

Sailors  wages  are  not  liable  to  con* 
tributioo  in  j^  ^afe  of  general 
avenge,  127 


#*i 


tVorrom^t 

A  warranty,  in  a  policy  of  iniiir. 
ance,  is  a  condition  or  a  contin- 
gency, that  a  certain  thing  fliaU 

.  be  done,  or  happen  ;  and  nnlefs 
that  is  performed,  there  is  no 
valttl  contra^  .3  i^l 

It  is  immaterial  for  what  end  ihe 
warranty  is  kiferted  in  the  con- 
traft  I  but  being  inferred  it  be^ 
comes  a  binding  conditioA  upon 


tv  •.  r 


IH 


fMf  qn«hf  A<»4i(iM^iMv». 


I  I 


dbitiAirea#  €x\i  he  ftHtft  6iei9  a 
'  fitentl  tom^nttot  ynfh  it  KjiS 

It  is  no  nutter  wliedi^er  tbe  Mk 
bappea  ia  conleqiiehQe  of •^  die 
breach  of  wanantf  or  not  $  ibr 
die  ^nr  fiBraiimg  €f  %)(cfiii|^  * 
mnx^amir-  is  to,  p>eol«4i^  aU  ia- 

.  qdrj  about  ^ti  naierialkfi  §19 

Att  as  warraatf cs  are  JhiSif  c^a- 
llvaed  io  ordtt  to  difchsrgetiie 

;  Mderwrtt«r»  (b  alfo  tbey  (&tt  be 
flrMttf  oodbmcd  iafavovjcof 
tbeidbaacL  fi.9 

|t  is  alio  immaiarial  to  ^at  eufe 

At  noMompliaiice  i«  to  be  ai- 

trtboMd'i  for  ahbovgh  it  might 

^  be  dring  to  mk  aad  pnadkntia] 

•  ftahoMf  tbe  policy  ^  avoided. 

jao 

^  dw  Aria  asd  literal  eMMiaiice 

witb  4c  terms  of  a  warranty 

eonfifts  tba  diflmiiee  hetiioaii  a 

-  warranty  and  reprcftotalioiw  Bee 
laOBfrmtk  ittf 

^  -onbr  to  aq^fca  wr"M»  inftme- 

-  lioiis  biadtag  at  a  wamatr  tbej 

•  mnft  appear  oa  th«face  of>  and 
asake^a  part  of  the  policy.     521 

^rok  though  a  written  paper  be 
wrm  t^.ii^itf  fpBty^  and  ftewn 
to  ttie  aaderwritars  i|t  the  time 
of-  fabferihifltt  i  or  oven  iiflagb 
,  jir  it  wMfirct  to  $ip  f^t  it  is 
aot  a  ifartanty  but  a  repreftmta^ 

•  tioB«  521 
Tkiis  when  a wdonce  ix^as  oAred  to 

pwffi  that  a  paper  encloied  was 
always  deemed  a  part  of  the  pol- 
icy«  XiOrd  Memfidi  refi^fed  to 
bearit.  Sfid 

^  warranty  written  m  the  marpn  of 
the  policy  is  fonfidered  to  be 
cquadly  hifidiag,aod  liable  to  the 
fiune  ftridt  conftni^^ion,  as  if 
WftOea  in^the  body  of  the  policy. 

Words  writtea  tranfrerfely  on  the 
policy  were  held  to1>e  a  warran* 
ty.  saa 

JS  a  TDaxk  warrant  to  fiul  on  a 

-  pailiaibft'  dayi  mod  be  gwky  of 
a  breacb  ^  that  warraaty*  the 

.  Uttdarwrit^  is  no  longer  an^r- 


TUs  ndo  kaUs  thooilk  tk4#ki 

d«hiyad»  lor  th»  be&and  itti 

'  reaiba^  or  ereo  diQi|||k*(k'ik 

detaiajii^  br  l^f^  ^^i^  ^^  t^i 
This  lufe'is  ^Ufipm^hfM^ 

writcr%  -  -y». 

If  tbe*^ warranty  be  xxatikif^i 
fpeeiEq  ^f^rfsid;  the  Of'taM 
fore,  the  policy  ts'e^nal^  ^^^IX^ 
as  in  ihi^r6B0gfff^ti&tr       'U 

T%itoa  wanwfttjr  ifi!^  Ail  «l^^ 
fan  a  |Mwti^a)»diiy,  If  #*> 
fail  befone  tkA  daf  ffM  ber^ 
of  loadings  wulA  iff-  itt^atymi 

pbce  ^  mdasToas  at  sfttdcr 
part  of  tbe44^  aMndy  ftr^ 
iake  of  jainin|;  cowfpy^it.  i^  y 
Qompliance^  wiib  the  wtffaafi 
thoagb  Ac  be  aftenwdldcab' 
td  there  hj  an  embargo^bijfvi 
thtdaf.  -   m 

Bat  if  her  eirgo  war  aatcMflcte, 
it  wooU  Mt  be  a  ^^i**^ 
loent  of  the  vx^r^ga.  "^ 

When  a  fliip  leaves  bar  port  tf 
loadiag,  baviag^a  kUkpiAm: 
pletecftrg^on  boar^«Aikm« 
ao  othervaaw.bat  the^ifAwKk 
of  failing  ito  bar  pontfw^. 
ery,  ber  aoy^  mail  hs&i4^ 
Gomaieaee  frwa  W  depart»ff 
from  that  port.  11' 

Tbe  tame  do4rifia  W^  a*«^. 
creo  thoiigh  it  was  a  <M|a^ 
infeitediaoatofdiefli^  '  *'^ 
ancest  that  fln  fiM  t 
pkm  (at  Miich  Ae  was 
by  the  goremer  bcyoad  «to4ar 
named  ia  tbe  warraaqr)  to» 
the.  -os4en  ^  gefw»P^ 

Thas  alfo  an  embargo  a^sAtP/ 

paUiflied»  before^  ftiP»I«f. 
and  the  oaptun  ianaedindKat- 

tercroffii^dM  toitW^j^ 
make  a  protcft,  W  W^**!?" 
fembis  ftip  iliia.'tk^t9l>iq§ 
yataarbaftrosa^^fcltht)^ 

thee»bai«o.i»oiddbe^«»»?t 
aialy  taken  oi^  tbe  Badiiw»^ 

ws^  held  UaU^    ^       -     vi 

If  die  infmed  wamnt  thy  ^ 

veiTd  (hall  dcmrtwitiic<"^ 


-^-Z I  viVf 


T?" 


^s 


■  « 

^ 


fiMrV  ^  frkuifaf  Mahlhf^ 


N 


jMlftMflaii  the  pblscyitJe* 
:  f<2Ce4  a^d  the  tmdei^wtei'  it 

A  'dtnifoj  ttMxoit  iiml  feree,  un- 
dtr  the  eonHiMuiil  of  that  pdrfen 
nhom  ^povernmciit  nay  bsppcn 
to  appoint.  338,  341 

lUmkted  %  g^twnip^at  sad  u- 

See  tide  AiMNy. 


ttiHltr  the  dlrefticm  ot  a  niao  of 
imtf  tB!  Ae  Am^uM  johi  the  con- 
vofy  whieh  had  l«ft  the  tifiial 
place  of  fcadettoiM  before  '^e 
trrivedibnt;  ^waibeldnpcto 
^e  a  depeitart  with  conTOT*  al* 
though  fte^  m  Mt^  jofaied»  and 
was  K>ft  in  a  fkmn/  3^9 

JBkTf  if  foch  Qiip  was  part  of  the 
■  toovof.  341 

j^  Whether  fiuliog  ordera  froin 
-  the  eomniaMier  in  ehief  to  the 
pattieritt*  Aipt  are  neeeflarj  to 
eonftitute  si  coatoj.      341,  34a 
A  convoy  appointed  \ff  the  A^i* 
taly  coB9iiMindi|kjl(  jfi  chief  upon  a 
ftatloii  abroad,  it  a  cohto^  ap- 
pointed by  gof  ernmetit,       343 
A  fiMing  with  e^OToy  froin  the  u- 
*  Aiei  |Mace  of  rtiklez^as,  as  t^- 
beadct  the  D^wm  (br  the  port 
of  lamimy  is  a  ^i^ptfr/mwith  con» 
vo/,  within  the  nfeaning  of  fncli 
a  warranty.  ^  34.  343,  344 

Althongh  the'wordsnfiut  generally 


cr  ttf  efeA  it,  it  AaU  be  fceifitd 
a  fiOiiig  with  eonvoy.  *P%  34S 

Other^e,  if  the  not  jointing  bo 
owinp  to  the  tte^Hgince  unS  de- 
by  pi  the  eaptaim  349 

As  where  repeated  ^goak  for  nil- 
ing  had  been  inaaethMtgbtbc* 
fore  and  coatinaed  next  day  60m 
ydlltsi  notwithflamdfaig  whim 
die  Aip  hdhred  did  not  finl  -till 


AA^tMitherlUf  ^    two' hotirs*  after. 


or 


^*  to  depart  With  conwoy 
to  fail 'y^  cooT&y/^  yet  it 
enends'  t<>   Ail   tHdi   conToy 
thrbnghont  the  voyage,        345 
Bttt  an  unforcfcen  feparafio^  frotn 
'  convoy  is  an  ^accident  to  which 
the  nnderwHter  is  liable!       347 
80  held  wbeVx  a  Aip  was  (^ps^ratf  d 
from  her  convoy  by  ftorai,  pre- 
vented from  rejoining  it>  and 
r  W9te  loft.  '  J48 

l^ten  «4iere  the  Aip  has,  hj  tern- 
'  peftuoas  wtatber,  been  prevented 
frofh  jofwRf  Ae  convoy,  at  leaif, 
'  jb  as  CO  receive  the  orders  of  the 
commander  of  Ae  Aips  of  war, 
>   if  Ae  do  every  thing  in  her  pow- 


^  i. 


If  a  mam  warrant  the  property  to 
be  neotral,  and  it  is  noc,  Ae  pol- 

^   icy  [a  Void  of  Mk  35d 

|n  an  iniurance  qpon  goads,  Ae 
inAred  warranted  thp  Aip  slid 
goods  to  be  nentrat ;  it  was  ez- 
pre&ly  found  by  the  jiiry  Aat 
they  were  not  neutral.  The 
coort  Aerefore,  though  the  \atk 
happened  by  ftorms,  and  not  by 
capture,  d^hutd  that  the  coa- 
vnA  was  void*  350 

If  Ae  Aip  and  property  are  nen- 
tral  at  Ae  time  when  the  rifljt 
commeneee,  this  is  a  Afficient 
compliance  vriA  a  wairanty  of 
aeutraUty.  351,  35a 

The  inArer  takes  npon  hin^elf  the 
riA  of  war  and  peace.  352 

If  Ae  property  be  netitral  at  the 
time  of  Ailing,  and  a  war  brtalc 
out  Ae  neyt  day,  Ae  infaver  is 
Kable.  353 

Aa  to  Ae  efie^t  of  Ae  fentence  of 
a  foreign  Court  of  Admirakyt 
upon  Ae  queftion  of  nemtialky, 
fee  jtAmrijiy,  f 

Of  warranty  in  a  RA  iaforancey  fee 
title  Z<m/. 


So  nor  contribute  to  a  general  av- 
erage* 127 


Att  aoeooat  of  than*  Intnid*  i>iy^ 
They  mention  infnxances^ 

Itttfod.  txkii* 


$h^ 


Table  tfi^  iVtp^  MrtMen^ 


0UL    Sec  PntUfked  nodtm. 
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JfX  Cfftf  of  wreck  a,  rtqfiiu^k  lal« 
Tage  ihall  be  aUowed  to  th^elTbe  wriOm  dqtfi  in  a  pQEcj 
ffbo  (»▼«  the  Qi^jf  or  sinf  o(  4^  |    footrol  tbe  |irm^ 


|{oods,  to  he  afccrtaiiicAb^ 
lufticcs  of  the  peace. 

Qf  felony  in  afs^  oC  viec^ 


WriUmGla^ 


?  i  Hi  C* 


■^ 


-••-■^  ■^^^■"-w^ " 


"-r  -  — •■- 


To  avoid  firr  *^is  hook  s^'ouM  '^r 
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